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IN THE SUPREME COURT OF THE STATE OF IDAHO

FEDERAL HOME LOAN MORTGAGE
CORPORATION,

Supreme Court Case No. 41188

Plaintiff-Respondent,
vs.

MARGARET A. BUTCHER,
Defendant-Appellant,
and
DENNIS D. BUTCHER, and JOHN DOES 1-10,
whose true identity is unknown, as Occupants of
the Premises located at 10512 W. Ac hill ea Street,
Star, Idaho 83669,
Defendants.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE KA THR YJ~ A. STICKLEN

WESLEY W. HOYT

DERRICK J.O'NEILL

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

CLEARWATER, IDAHO

BOISE, IDAHO

000001

Date: 9/4/2013

Fourth Judicial District Court - Ada County

Time: 07: 12 AM

ROA Report
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User: CCTHIEBJ

Case: CV-OC-2011-13288 Current Judge: Kathryn A. Sticklen
Federal Home Loan Mortgage Corporation vs. Margaret A Butcher, etal.

Federal Home Loan Mortgage Corporation vs. Margaret A Butcher, Dennis D Butcher
Date

Code

User

7/12/2011

NCOC

CCDWONCP

New Case Filed - Other Claims

Christopher Bieter

COMP

CCDWONCP

Complaint Filed

Christopher Bieter

SMFI

CCDWONCP

(2) Summons Filed

Christopher Bieter

7/15/2011

AFOS

CCHEATJL

Affidavit Of Service

8/1/2011

NOAP

MCBIEHKJ

Notice Of Appearance ( M Butcher)

Christopher Bieter

8/10/2011

NOID

CCRANDJD

Notice Of Intent To Take Default

Christopher Bieter

8/16/2011

ANSW

CCMASTLW

Answer (Margaret Butcher - Pro Se)

Christopher Bieter

8/17/2011

APED

CCLATICJ

Application For Entry Of Default

Christopher Bieter

AFDJ

CCLATICJ

Affidavit In Support Of Default Judgment

Christopher Bieter

AFFD

CCLATICJ

Affidavit of Non Military Service

Christopher Bieter

8/23/2011

ORDR

MCURIZDJ

Order Denying Default

Christopher Bieter

9/28/2011

MOTN

CCVIDASL

Motion for Summary Judgment

Christopher Bieter

AFFD

CCVIDASL

Affidavit of Derrick Oneill

Christopher Bieter

MEMO

CCVIDASL

Memorandum in Support of Motion for Summary
Judgment

Christopher Bieter

NOHG

CCVIDASL

Notice Of Hearing Re Planiniffs Motion for
Summary Judgment (11.01.11 @1 :30 pm)

Christopher Bieter

HRSC

CCVIDASL

Hearing Scheduled (Motion for Summary
Judgment 11/01/2011 01:30 PM)

Christopher Bieter

11/1/2011

CONT

MCURIZDJ

Continued (Motion for Summary Judgment
11/22/2011 01 :30 PM)

Christopher Bieter

11 /2/2011

NOHG

CCMASTLW

Notice Of Continued Hearing (11/22/11 @
1:30pm)

Christopher Bieter

11 /15/2011

ANSW

MCBIEHKJ

Answer (M Butcher Pro Se)

Christopher Bieter

11/21/2011

MISC

MCURIZDJ

Reply Memorandum

Christopher Bieter

AFFD

MCURIZDJ

Affidavit of Jeff Stenman

Christopher Bieter

AFFD

CCKHAMSA

Affidavit Of Jeff Stenman
[duplicate entry]

Christopher Bieter

RPLY

CCKHAMSA

Reply Memorandum
[duplicate entry]

Christopher Bieter

HRHD

MCURIZDJ

Hearing result for Motion for Summary Judgment Christopher Bieter
scheduled on 11/22/2011 01 :30 PM: Hearing
Held

RSPS

CCWATSCL

Response to Motion for Summary Judgment

Christopher Bieter

11/25/2011

ORDR

MCURIZDJ

Order Granting Motion for Summary Judgment

Christopher Bieter

12/5/2011

MOTN

CCNELSRF

Motion RE: Reply Memorandum

Christopher Bieter

12/9/2011

APDC

CCNELSRF

Appeal Filed In District Court (Motion: Notice of
Appeal: Motion to Grant Summary Judgment)

Christopher Bieter

CAAP

CCNELSRF

Case Appealed:

Christopher Bieter

CHGA

CCNELSRF

Judge Change: Administrative

Kathryn A Sticklen

11/22/2011

CCNELSRF

Judge

7.13.11

Notice of Reassignment

Christopher Bieter

Kathryn A Sticklen
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Date

Code
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12/14/2011

OGAP

DCLYKEMA

Order Governing Procedure On Appeal

Kathryn A. Sticklen

12/16/2011

MOAF

CCHEATJL

Motion & Affidavit For Fee Waiver (Margaret A
Butcher Pro Se)

Kathryn A. Sticklen

12/19/2011

NOTC

CC KHAM SA

Notice Of Temporary Stay Pending Appeal

Kathryn A. Sticklen

12/27/2011

MOTN

CCTOLEIL

Motion: Preliminary Injunction Appeal Writ Of
Supersedeas;
Motion: Notice Temporary Stay Pending Appeal:
Motion To Grant Summary Judgment

Kathryn A. Sticklen

12/28/2011

MOTN

CCRANDJD

Motion Declaration for Ex Parte Restraining Order Kathryn A. Sticklen
and for Order to Show Cause (MTSC)

ORDR

DCABBOSM

Order Denying Motion for Ex Parte Restraining
Order

NOHG

CC BOYi DR

Notice Of Hearing RE: Defendants' Motion to Stay Kathryn A. Sticklen
Execution of the Order of Ejectment and
Restitution

HRSC

CC BOYi DR

Hearing Scheduled (Motion 02/16/2012 02:30
PM) Motion to Stay Execution of the Order of
Ejectment and Restitution

Kathryn A. Sticklen

MOTl\l

CCSWEECE

Motion: Declaratory Relief and Quiet Title
(Margaret Butcher Pro Se)

Kathryn A. Sticklen

MOTN

CCSWEECE

Motion : Compulsory Counterclaim in
Recoupment

Kathryn A. Sticklen

DCHH

TCHOCA

Hearing result for Motion scheduled on
Kathryn A. Sticklen
02/16/2012 02:30 PM: District Court Hearing Heh
Court Reporter: Mia Martorelli
Number of Transcript Pages for this hearing
estimated: Motion to Stay Execution of the Order
of Ejectment and Restitution/ 50

ORDR

DCLYKEMA

Order Re: Fee Waiver (Denied)

Kathryn A. Sticklen

ORDR

DCLYKEMA

Order Re: Motion to Stay Judgment and Order
Pending Appeal

Kathryn A. Sticklen

3/9/2012

MISC

CCMASTLW

Estimated Cost of Appeal Transcript

Kathryn A. Sticklen

3/15/2012

NOTC

CCWATSCL

Notice of Payment of Estimated Cost of Appeal
Transcript

Kathryn A. Sticklen

3/22/2012

BREF

MCBIEHKJ

Motion Appellants Brief In Support of Appeal

Kathryn A. Sticklen

3/29/2012

OB.IE

CCNELSRF

Objection to Motion for declaratory Relief, Quiet
Title and Compulsory Counterclaim

Kathryn A. Sticklen

4/18/2012

NOTC

CCMASTLW

Notice of Lodging of Appeal Transcript

Kathryn A. Sticklen

4/24/2012

BREF

CCRANDJD

Plaintiff Respondents Appeal Brief

Kathryn A. Sticklen

5/9/2012

TRAN

DCLYKEMA

Transcript Filed

Kathryn A. Sticklen

l\JOTC

DCLYKEIVIA

Notice of Filing Transcript on Appeal

Kathryn A. Sticklen

5/24/2012

ORDR

DCLYKEMA

Order for Temporary Remand

Kathryn A. Sticklen

6/20/2012

JDMT

CCMACKLM

Judgment

Kathryn A. Sticklen

1/19/2012

2/16/2012

2/29/2012

Judge

Kathryn A. Sticklen
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Date

Code
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6/20/2012

CDIS

CCMACKLM

Civil Disposition entered for: Butcher, Dennis D,
Defendant; Butcher, Margaret A, Defendant;
Federal Home Loan Mortgage Corporation,
Plaintiff. Filing date: 6/20/2012

Kathryn A Sticklen

STAT

CCMACKLM

STATUS CHANGED: Closed

Kathryn A Sticklen

MOTN

CCSWEECE

Motion: Notice of Hearing

Kathryn A Sticklen

HRSC

CCSWEECE

Hearing Scheduled (Hearing Scheduled
07/19/2012 01 :30 PM) Appeal of Summary
Judgment

Kathryn A Sticklen

STAT

CCSWEECE

STATUS CHANGED: Closed pending clerk
action

Kathryn A Sticklen

MOTN

CCRANDJD

Kathryn A Sticklen

MOTN

CCRANDJD

Motion for Injunctive Relief- Under ADA
[document titled "Ex Parte: Butcher"]
Document sealed
Motion for Injunctive Relief

Kathryn A Sticklen

AMEN

CCWEEKKG

Amended Notice of Hearing

Kathryn A Sticklen

HRVC

CCWEEKKG

Hearing result for Hearing Scheduled scheduled
on 07/19/2012 01:30 PM: Hearing Vacated
Appeal of Summary Judgment

Kathryn A Sticklen

HRSC

CCWEEKKG

Hearing Scheduled (Hearing Scheduled
09/13/2012 03:00 PM) Appeal for Summary
Judgment

Kathryn A Sticklen

NOTC

CCMEYEAR

Notice of Appearance (Hoyt for Margarte Butcher) Kathryn A Sticklen

MOTN

CCMEYEAR

Unnoposed Motion to Continue Hearing

Kathryn A Sticklen

HRVC

DCLYKEMA

Hearing result for Hearing Scheduled scheduled
on 09/13/2012 03:00 PM: Hearing Vacated
Appeal for Summary Judgment

Kathryn A Sticklen

ORDR

DCLYKEMA

Order Continuing Hearing

Kathryn A Sticklen

HRSC

MCBIEHKJ

Notice of Hearing Scheduled (Motion 11/15/2012 Kathryn A Sticklen
02:00 PM) Oral Arguement on Appeal

STAT

MCBIEHKJ

STATUS CHANGED: Reopened

11/15/2012

DCHH

TCLYCAAM

Hearing result for Motion scheduled on
Kathryn A Sticklen
11/15/2012 02:00 PM: District Court Hearing Heh
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: less than 50 pages
Oral Arguement on Appeal

5/23/2013

MEMO

TCLYCAAM

Memorandum Decision and Order and Appeal
Judgment- Affirmed

Kathryn A Sticklen

CCMEYEAR

Miscellaneous Payment: Clerk's Record Paid by:
Butcher, Margaret A Receipt number: 0073658
Dated: 7/2/2013 Amount: $100.00 (Check)

Kathryn A Sticklen

NOTA

TCWEGEKE

NOTICE OF APPEAL

Kathryn A Sticklen

APSC

TCWEGEKE

Appealed To The Supreme Court

Kathryn A Sticklen

NOTC

CCSCOTDL

Notice of Termination of Temporary Stay Pending Kathryn A Sticklen
Appeal
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6/25/2012

7/10/2012

7/17/2012

9/11/2012

9/12/2012

9/14/2012

7/2/2013

7/12/2013

Judge

Kathryn A Sticklen
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Date

Code

User

7/25/2013

NOTA

CCTHIEBJ

AMEl\IDED NOTICE OF APPEAL

Kathryn A. Sticklen

8/9/2013

REQU

CCSCOTDL

Request for Additional Records

Kathryn A. Sticklen

8/20/2013

MOTN

CCTHIEBJ

Motion to Continue Bond and For Stay on Appeal Kathryn A. Sticklen

8/26/2013

OBJE

CCHOLMEE

Objection to Continued Stay Pending Appeal

Kathryn A. Sticklen

8/30/2013

NOTC

CCTHIEBJ

Notice of Transcript Lodged - Supreme Court
Docket No. 41188

Kathryn A. Sticklen

RSPN

CCHEATJL

appellant's Response To Objection Motion To
Continue Bond And Stay On Appeal

Kathryn A. Sticklen

Judge

000005

•

NO·----,~~~~~

A.l\!l..~~~~li-;.. .~,.-..~~-

Janaya L. Carter #8226
Derrick J. O'Neill #4021
ROUTH CRABTREE OLSEN P.S.
13555 SE 36th St., Suite 300
Bellevue, WA 98006
Telephone: 425-458-2121
Facsimile: 425-458-2131

By PATR:Ctf\1'\. DWONCH
Dt.:PJTY

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
)
)
Plaintiff,
)
)
v.
)
MARGARET A. BUTCHER, DENNIS D.
)
BUTCHER and John Does 1-10 as Occupants of )
the Premises located at 10512 W. Achillea St., )
Star, ID 83669,
)
Defendants.
)

FEDERAL HOME LOAN MORTGAGE
CORPORATION,

Case No.

cv oc 1113288 ~

POST FORECLOSURE EVICTION
COMPLAINT FOR EJECTMENT
AND RESTITUTION OF
PROPERTY

Fee Category A
Filing Fee $88

The plaintiff, by and through its attorneys of record, ROUTH CRABTREE OLSEN, P.S.,
hereby complains and alleges as follows:
I.

By virtue of a trustee's sale, plaintiff is the owner of real property located at 10512 W.
Achillea St., Star, Idaho 83669 and currently occupied by the defendants.
II.

Plaintiff is authorized to bring this lawsuit as it owns the above named property and
currently conducts business in Ada County, Idaho.

Summons and Complaint
Page 5

ROUTH
CRABTREE
0 LSEN, P.S.

13555 SE 36th St., Ste 300
Bellevue, WA 98006
Telephone: 425.458.2121
000006
Facsimile:
425.458.2131

•
m.
Defendants Dennis D. Butcher and Margaret A. Butcher (hereinafter collectively "Butcher")
are individuals currently residing in Ada County, Idaho.

IV.
Does 1-10 are residents of property located at 10512 W. Achillea St., Star, Idaho 83669.

v.
On or about December 15, 2005, Butcher executed a Note and Deed of Trust for the
purchase of real property located at 10512 W. Achillea St., Star, Idaho 83669 recorded under Ada
County Auditor's recording number 105191493.

VI.
On May 16, 2011, Northwest Trustee Services, Inc. pursuant to notice and Idaho Code 451501 conducted a trustee's sale of the property located at 10512 W. Achillea St., Star, Idaho 83669.
Plaintiff was the successful bidder at said sale and a Trustee's Deed was issued to plaintiff. A true
and correct copy of the Trustee's Deed is attached hereto, and incorporated herein, as "Exhibit A."

VII.
Plaintiff was entitled to possession of the property on the tenth day following the sale.
Butcher has failed and refused to surrender the property at 10512 W. Achillea St., Star, Idaho
83669.

Summons and Complaint
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ROUTH
CRABTREE
0 LSEN, P.S.

13555 SE 36th St., Ste 300
Bellevue, WA 98006
Telephone: 425.458.2121
Facsimile:
425.458.2131
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•
VIII.

Because of Butcher's failure to surrender the property, plaintiff has been required to retain
the law firm of Routh Crabtree Olsen, P.S. to represent it in this action and is entitled to an award
of attorney's fees pursuant to Idaho Code 12-120, 12-121, and other applicable Idaho statutes.
Plaintiff request fees in the amount of$1,000.00 if this matter is not contested and reserves the right
to request additional fees or other further relief if this matter is contested.
WHEREFORE, plaintiff prays for the following relief:
1. For surrender of the premises located at 10512 W. Achillea St., Star, Idaho
83669;
2. For attorney fees and cost in the amount of $1,000.00 if judgment is entered in this
matter by default; and
3. For such further and reasonable sums as the court may deem just if this matter is
contested.
DATED on July 6, 2011.

P.S.

Summons and Complaint
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OLSEN, P.S.

13555 SE 36th St., Ste 300
Bellevue, WA 98006
Telephone: 425.458.2121
Facsimile:000008
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•

•
VERIFICATION

State of Washington
County of King

)
)ss.
)

Janaya L. Carter, being first duly sworn, deposes and says:
That I am one of the attorneys for Federal Home Loan Mortgage Corporation, the
plaintiff herein; that I have read the foregoing complaint, know the content thereof, and believe
the same to be true and correct to the best of my information, knowledge and belief.

Subscribed and Sworn to before me this

DULCE DIAZ
STATE OF WASHINGTON

NOTARY PUBLIC

Residing in King County Washington.
Commission expires: 2./c../J 2 0 l 2

MY COMMISSION EXPIRES
02..()4..12

Summons and Complaint
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After Recording, Return to:
Federal Home Loan Mortgage Corporation
5000 Plano Parkway
Carrollton, TX 75010-4902

TRUSTEE'S DEED
7023.74887

Northwest Trustee Services. Inc.
P.O.Box997

Bellevue, WA 98009-0997

Grantor's Name and Address
Federal Home Loan Mortgage Comorarlon
5000 Plano Parkway
Carrollton. TX 75010-4902
Grantee's Name and Address

Until a change is required all tax statements shall be sent to
the following address:
Federal Home Loan Mortgage Q>r.poration
5000 Plano Padmay
Carto11ton. TX 75010-4902

Northwest Trustee Services, Inc. ("Trustee"), as successor trustee under the Trust Deed (identified below), Bargains,
Sells and Conveys, without representation or warranty, to Federal Home Loan Mortgage Corporation ("Grantee") all
of the real property situated in Ada County, Idaho, ("Property") described as follows:
Lot 9 in Block 1 of Starlight Meadows Subdivision No. 4, according to the official plat thereof, filed in Book 80 of
Plats at Page(s) 8567 and 8568, official records of Ada County, Idaho.
This conveyance is made pursuant to the powers conferred upon the Trustee by the trust deed between Dennis
D. Butcher and Margaret A. Butcher, husband and wife, as grantor, for the benefit and security of Home Federal
Bank, as beneficiary, recorded on December IS, 2005, as Instrument No. 105191493, Mortgage Records of Ada
County, Idaho ("Trust Deed") and after the fulfillment of the following conditions specified in the Trust Deed:
(a) The obligations secured by the Trust Deed were in default and the beneficiary made demand upon Trustee to
sell the Property pursuant to the tenns of the Tr11$t Deed. Notice of default was recorded as Instrument No.
110050723, Mortgage Records of Ada County, Idaho ("Notice of Default") and in the office of the Recorder of
every other county in which any part of the Property is situated. The nature of default was stated in the Notice of
Default. The default still existed at the time of the trustee's sale.
(b) After the Notice of Default was recorded, the Trustee provided a notice of the trustee's sale ("Notice of
Sale") giving notice of the time and place of the trustee's sale by i) malling (registered/certified mai~ return receipt
requested); ii) personal service and/or posting (upon an adult occupant of the Property and/or by posting in a
conspicuous place on the Property, in the manner provided by statute) and iii) by publishing in a newspaper of
general circulation in each of the counties in which the Property is situated. Affidavits of mailing, service/posting
and publication ("Affidavits") were recorded in each county where the Property is situated at least 20 days prior to
the trustee's sale as Instrument No. 110075667, 110075668, 110075669, Mortgage Records of Ada County, Idaho.
(c) The provisions, recitals and contents of the Notice of Default and Affidavits are incorporated by this
reference and made a part of this Trustee's Deed.
(d) All requirements of law regarding the mailing, personal service, posting, publication and recording of the
Notice of Default, Notice of Sale and all other notices have been complied with.
(e) Not less than 120 days elapsed between the giving of Notice of Sale by registered or certified mail and the
date the Trustee's Sale was conducted.
(f) Trustee, on May 16, 2011, atthe time and place of sale fixed by the Notice of Sale or by publicly proclaimed
postponement, sold the Property in one parcel at public auction to Grantee, the highest bidder, for the sum of
$123,000.00. The trustee's sale to Grantee was made subject to all prior liens and encumbrances. No person or

000010

"

..

•

•

"

corporation offered to take any part of the Property constituting less than the Property's whole for the amount of
principal, interest, advances and costs.
IN WITNESS WHEREOF, Trustee, pursuant to a resolution of its Board of Directors (if required by its
Bylaws), has caused its corporate name to be hereunto subscribed by its Assistant Vice President. this 18 day of
May, 2011.
Northwest Trustee Services, Inc., Trustee

BY:_~--------Its:

STATE OF WASHINGTON

)

COUNTY OF KING

)

Assistant Vice President

) SS

On this 18 day of May, 2011, before me, a Notary Public in and for said State, personally appeared
Heather Westfall
known to me to be the Assistant Vice President of the corporation that

executed this instrument or the person who executed the instrument on behalf of said corporation, and acknowledged
to me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the day and year in this
certificate first above written.

S. L. BURNS
STATE OF WASHINGTON

NOTARY PUBLIC
MY COMMISSION EXPIRES
03-28-15

NOTARY PUBLIC m and for the State of
Washington, residing at King Co.
My commission expires 3/2812015

7023.74887 / 0200232726
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Janaya L. Carter #8226
Derrick J. O'Neill #4021
ROUTH CRABTREE OLSEN, P.S.
13555 SE 36th St., Suite 300
Bellevue, WA 98006
Telephone: 425-458-2121
Facsimile: 425-458-2131

cHR!::rrm-1-':

· ,-, ·

Sy PAT1=::c

,\ ,: ;\·;:; iC:-i

['...:_f'!.J l

T

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA
FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff,
~

)
)
)
)
)

Case No.

)

SUMMONS

)
MARGARET A. BUTCHER, DENNIS D.
)
BUTCHER and John Does 1-10 as Occupants of )
)
the Premises located at 10512 W. Achillea St.,
Star,ID 83669,
)
)
Defendants.
)

CV OC 1113288 ~

Fee Category A
Filing Fee $88

NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF. THE COURT
MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER NOTICE UNLESS YOU
RESPOND WITHIN 20 DAYS. READ THE FOLLOWING BELOW.

TO: JOHN DOES 1-10 AS OCCUPANTS OF THE PREMISES LOCATED AT 10512 W.
ACHILLEA ST., STAR, IDAHO 83669.
You are hereby notified that in order to defend this lawsuit, an appropriate written response
must be filed with the above-designated court within twenty (20) days after service of this
summons on you. If you fail to respond, the court may enter judgment against you as demanded by
the plaintiff in the complaint. The nature of the claim against you is for, among other things,
restitution of the premises located at 10512 W. Achillea St., Star, Idaho 83669.

Summons and Complaint
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Bellevue, WA 98006
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Facsimile:000012
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•
A copy of the Complaint is served with this Summons. If you wish to seek advice or
representation by an attorney in this matter, you should do so promptly so that your written
response, if any, may be filed on time and your legal rights will be protected.
An appropriate written response requires compliance with Rule lO(a)(I) and other Idaho
Rules of Civil Procedure and shall also include:
1. The title and number of this case.
2. If your response is an answer to the Complaint, it must contain admissions or denials of
the separate allegations of the Complaint and other defenses you may claim.
3. Your signature, mailing address and telephone number, or the signature, mailing
address and telephone number of your attorney.
4. Proof of mailing or delivery of a copy of your response to Plaintiff's attorney, as
designated above.
To determine whether you must pay a filing fee with your response, contact the Clerk of the

CHRISTOPHER D. RICH

Summons and Complaint
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Janaya L. Carter #8226
Derrick J. O'Neill #4021
ROUTH CRABTREE OLSEN, P.S.
13555 SE 36th St., Suite 300
Bellevue, WA 98006
Telephone: 425-458-2121
Facsimile: 425-458-2131

JUL 12 2011
CHRIST0'1~

:~,.

r;:..• ,,,

C,,;tiark

By PAT~:nc:.~. r. [/;'. !'Cl/:::-!
C~f-ui

)'

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA
FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff,

v.

)
)
)
)
)

)

MARGARET A. BUTCHER, DENNIS D.
BUTCHER and John Does 1-10, Whose True
Identity is Unknown, as Occupants of the
Premises located at 10512 W. Achillea St., Star,
ID 83669,
Defendants.

)
)
)
)
)
)
)
)

caset·V

OC

SUMMONS

Fee Category A
Filing Fee $88

NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF. THE COURT
MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER NOTICE UNLESS YOU
RESPOND WITHIN 20 DAYS. READ THE FOLLOWING BELOW.

TO: DENNIS D. BUTCHER AND MARGARET A. BUTCHER
You are hereby notified that in order to defend this lawsuit, an appropriate written response
must be filed with the above-designated court within twenty (20) days after service of this
summons on you. If you fail to respond, the court may enter judgment against you as demanded by
the plaintiff in the complaint.
The nature of the claim against you is for, among other things, restitution of the premises
located at 10512 W. Achillea St., Star, Idaho 83669.

Summons and Complaint
Page I

ROUTH
CRABTREE
OLSEN,P.S.

13555 SE 36th St., Ste 300
Bellevue, WA 98006
Telephone: 425.458.2121
Facsimile: 000014
425.458.2131

•

•

A copy of the Complaint is served with this Summons. If you wish to seek advice or
representation by an attorney in this matter, you should do so promptly so that your written
response, if any, may be filed on time and your legal rights will be protected.

An appropriate written response requires compliance with Rule lO(a)(l) and other Idaho
Rules of Civil Procedure and shall also include:
1. The title and number of this case.
2. If your response is an answer to the Complaint, it must contain admissions or denials of
the separate allegations of the Complaint and other defenses you may claim.
3. Your signature, mailing address and telephone number, or the signature, mailing
address and telephone number of your attorney.
4. Proof of mailing or delivery of a copy of your response to Plaintiff's attorney, as
designated above.
To determine whether you must pay a filing fee with your response, contact the Clerk of the
above-named court.

Summons and Complaint

Page2

ROUTH
CRABTREE
OLSEN,P.S.

13555 SE 36th St., Ste 300
Bellevue, WA 98006
Telephone: 425.458.2121
Facsimile:000015
425.458.2131

.

.

•

N0._11"'11-~~~---

A.M.

11 : I~Ilg·~~--JUL 15 2011

CHRISTOPHER D. RICH, Clerk
ByJERIHEATON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
FEDERAL HOME LOAN MORTGAGE
CORPORATION
Case No. CV-OC-2011-13288
Plaintiff,
AFFIDAVIT OF SERVICE
Re: Summons and Complaint

v.
MARGARET A. BUTCHER, DENNIS D.
BUTCHER and John Does 1-10, Whose True
Identity is Unknown, as occupants of the
premises located at 10512 W. Achillea Street,
Star, ID, 83669
Defendant.

)
State of Idaho
County of ADA )

!11

,

Received by CC&A Legal Support Services LLC, on
7/11
to
be served on MARGARET A. BUTCHER, DENNIS D. BUTCHER and John Does 1-10,
Whose True Identity is Unknown, 10512 W. Achillea Street, Star, ID, 83669.
I, Cynthia Pilant, being duly sworn, depose and say that on 07/13/2011 at 7: 15
PM,
Personally delivered a true and correct copy(s) of the Summons and Complaint,
upon Thane Peterson, caucasian male with black hair approximately 20 years old 5'8 160
lbs., OCCUPANT, personally and in person. Service was affected in the County of Ada,
State ofldaho, at 10512 W. Achillea Street, Star, ID, 83669.

Page 1 of 2

1008.22029
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.

"

Description of Person served:- Sex:Male - Ethnicity:Caucasian - Hair:Black Age: 18 - 25 Years - Height:5 ft and 8 - 11 inches - Weight: 141 - 160 lbs.
I certify that I am over the age of 18, a resident of the State of Idaho, not a party to
the action or related to any of the parties in the above entitled action.

.

~itQY!iU
cynthia Pilant

On this
day of~in the year rJJJI/ , before me, a Notary Public in
and for said state, personally appeloo Cynthia Pilant, known or identified to me to be the
person whose name is subscribed to the within instrument and being by me first duly sworn,
declared that the statements therein are true, and acknowledged to me that he executed the
same.

/l/YJ1

CRYSTAL J. PILANT
NOTARY PUBLIC
STATE OF IDAHO

/;£

My Commission Expires ondS
'

CC&A Legal Support Services LLC
11978 Highlander Rd
Boise, ID 83709
(208) 421-4037

Page 2 of 2

1008.22029
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•

•

AUG QI zon

IN THE DISTRICT COURT OF THE

--~-'--_ri___JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF _ _ _A.........,.JJ""-A"-----

F7_M/
.-

J-/.onu. i.oJ//

(d,,,A,,

Plaintiff,

'

Cl/ OC JJJ 32<&?S

Case No .

NOTICE OF APPEARANCE
Fee Category: I. _ _ __
Filing Fee: $_ _ _ __

TO: CLERK OF THE ABOVE DISTRICT COURT:
STATE OF IDAHO

)

County of

)

A&

) SS.

I represent myself. All pleadings, motions, notices, or other papers should be served on
me. I certify I served a copy:
To Other Party/Attorney

Kttd/i

(Name)

13555

Cnih fc<.I. .L 0/sM ~ S
St:°~b 81. Svlk 3o0

(S~et or Post Office Ad<Jiress)
J:je//..e.//{)~, [A/1.-f.
(City, State and Zip Code)

Date:

/

9'f;60 0

[' u B
:/\~

·1

Y ma1
[ ] Byfaxto
(number)--------[ ] By personal delivery

Av/ _ hi zo I/
Typed/Printe~ Name of Party

NOTICE OF APPEARANCE

PAGE 1

CAO Cv 3-1 7/1/2005
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08/10/2011 WED 13:56

..•...,.
;- •.•:.~I... ,.' '__.. '.: ~

-

fl]002/003

FAX 208 854 3998 O' Neill Law PLLC
·

.......... .

No._____

,i

.,~

A.M._. _

... _ :'.:~~.2=:

AUG 10 2011

Lance E. Olsen/ISB #7106
Denick J. O'NeilVISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
Boise, Idaho 83 702
Telephone: 208-489-3035
Facsimile: 208-854-3998
derrick@oneillpllc.com

CHRISTOPHER 0. RICH Cl k
By JAMIE RANDALL '

er

DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,

)
)
)
)
)
)
)

Plaintiff,
vs.

MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and Jolm Does 1-10, whose true
identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,

Case No. CVOC 1113288
NOTICE OF INTENT TO TAKE
DEFAULT

)
)
)
)
)
)

Defendants.

~~~~~~~~~~~~~~

)

YOU WILL PLEASE TAKE NOTICE that the Plaintiff will ask the Court to enter the
default judgment of the Defendants for failing to answer the Plaintiff's Complaint on or about the
16th day of August, 2011.
DATED This 10th day of August, 2011.
ROUTH CRABTREE OLSEN, P.S.

By:

NOTICE OF INTENT TO TAKE DEFAULT-Page 1

000019

08/10/2011 WED 13: 56

•

FAX 2.0.8 854 3998 O'Neill Law PLLC
•

•

•

141003/003

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 10th day of August, 2011, I caused a true and correct
copy of this document to be served upon the following listed below:
Margaret A. Butcher
Dennis D. Butcher
10512 W. Acbillea Street
. Star, ID 83669

\/

US Mail

NOTICEOFJNTENTTOTAKEDEFAULT-Page2
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•

J1TJfa

NO.

'

FILED

VV??

A.flll.~~-~P.M~==-~-

AUG 16 2011
CHRISTOPHER D. RICH, Clerk
By ELYSHIA HOLMES
DEPUTY

rty Filing This Document

Full Name of

10

s-1z.. IA/ AcA//h JI:

Mailing Address (Street or Post Office Box)

&,:})

City, State and Zip Code

:Z.01$ Telephone Number

8.5t69

vz -/975

IN THE DISTRICT COURT OF THE

----~---&....-~----- JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF
ll'l

/-W

Case No.

CVtJC 1/)3zzg

ANSWER

VS.

Defendant.

(your name)

A=M

Fee Category: _ _ _ __
Filing Fee: $_ _ _ _ __

_.....,Aa.__..:...~~T'-'-~--"-""""i:.
. . . .~,,_k)w:=-.....__--_,,
.
for his/her Answer to the

____
Ct_.......'/..,_IJ1-¥-'m
..........
a/l'"'"-C.__""""'""~-&......~~#c.L---_,_/.._l.._I..w<-3-='2'-""o......5\.......__ _ _ _ _~, states:
1. 1 admit the following paragraphs (list each paragraph number):

<;;~

-=-

Ad/def

2. I deny the following paragraphs (list each paragraph number):

FAMILY CASE ANSWER

PAGE1

CAO 3-2 Revised 7129/2005
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3.

I deny the following paragraphs because I do not have enough information to admit or

deny them (list each paragraph number):

~£_.ee~~dJ.-~
. . . . .fJ,____t/
_________

4. [ ] I deny the portion of paragraph _ _ _ _ _ _ _ _ _ _ __, that states: _ __

, .k.e dJ!dc/uJ
- - - - - - - - - - - - - - - - - and I admit the remaining portion of that
paragraph.
5.

I ] I deny the portion of paragraph _ _ _ _ _ _ _ _ _ _ _~ that states:

_ __

~~ 4J/affk)
- - - - - - - - - - - - - - - - - and I admit the remaining portion of that
paragraph.
6. I deny everything I did not admit.
7. [

] I want the Complaint dismissed.
AFFIRMATIVE DEFENSE(S)

(State each affirmative defense that applies in a separate paragraph - see I.R.C.P. 8(2))

FAMILY CASE ANSWER

PAGE2

CAO 3-2 Revised 7/29/2005
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SUMMONS AND COMPLAINT
T

POST FORECLOSURE EVICTION COMPLAINT FOR EJECTMENT AND RESTITUTION OF
PROPERTY
CASE NO.: CV OC 1113288
PLAINTIFF: FEDERAL HOME LOAN CORPORATION

v
MARGARET A. BUTCHER, DENNIS D. BUTCHER AND JHN DOES 1-10 AS OCCUPANTS
OF THE PREMISES LOCATED AT 10512 W. ACHILLEA ST., STAR ID 83669
DEFENDANTS
Answer to the Complaint:
I

As to PLAINTIFF(s)count I, DEFENDANT(S) denies PLAINTIFF(s)claim of
real

property of 10512 W Achillea St Star Idaho 83669 by virtue of a

trustee's sale

I

As to PLAINTIFF(s) count I, DEFENDANT(S) of admits to the occupancy of
real

property of 10512 W Achillea St Star Idaho 83669

II
As to PLAINTIFF(s) count II, DEFENDANT(S)

denies PLAINTIFF(s)is

authorized to bring this law suit
II
As to PLAINTIFF(s) count II, DEFENDANT(S) neither admits

nor denies

PLAINTIFF(s)currently conducts business in ADA County, Idaho
III

As to PLAINTIFF(s) count III, DEFENDANT($) admits to being individuals
residing in ADA County, Idaho
IV
As to PLAINTIFF(s) count IV, DEFENDANT(S) neither admits nor denies
Does 1-10

000023

are residents of property

located at 10512 W Achillea St Star Idaho

83669

v.
As to PLAINTIFF(s) count V, DEFENDANT(S) admits on or about December
15, 2005, Butcher executed a Note and Deed of Trust for the purchase
of real property located at 10512 W Achillea St Star Idaho 83669,
recorded under ADA County Auditor's recording Number: 105191493
VI.
As to PLAINTIFF(s) count VI, DEFENDANT(S) nether admits nor denies
PLAINTIFF(s)
On May 16, 2011, NORTHWEST TRUSTEE SERVICES, INC. conducted a
trustee's sale of the property located at 10512 W Achillea St Star
Idaho 83669,
As to PLAINTIFF(s)count VI, DEFENDANT(S) nether admits nor denies
PLAINTIFF(s) On May 16, 2011, NORTHWEST TRUSTEE SERVICES, INC.
conducted a Trustee's sale of the property located at 10512 W Achillea
St Star Idaho 83669. PURSUANT TO NOTICE AND IDAHO CODE 45-1501
As to PLAINTIFF(s) count VI, DEFENDANT(S) nether admits nor denies
PLAINTIFF(s) On May 16, 2011, Plaintiff was the successful bidder at
said sale
As to PLAINTIFF(s) count VI, DEFENDANT(S) neither admits nor denies
PLAINTIFF(s) On May 16, 2011, Trustee's Deed was issued to Plaintiff.
As to PLAINTIFF(s)count VI, DEFENDANT(S)denies PLAINTIFF(s) A True and
correct copy of the Trustee's Deed identified as attached hereto, and
incorporated herein, as "Exhibit A.n
VII
As to PLAINTIFF(s) count VII, DEFENDANT(S) denies PLAINTIFF(s) was
entitled to possession of the property on the tenth day following the
sale.

000024

•

•

As to PLAINTIFF{s) count VII, DEFENDANT{$) nether admits nor denies
J

PLAINTIFF(s) Butcher has failed and refused to surrender the property
at 10512 W Achillea St Star Idaho 83669
VIII
As to PLAINTIFF{s)count VIII, DEFENDANT{$)
PLAINTIFF{s)

nether admits nor denies

has been required to retain the law firm of ROUTH

CRABTREE OLSON P.S. to represent this action and is entitled to an
award of attorney's fees pursuant to

Idaho Code

12-120, 12-121, and

other applicable Idaho statutes.
DEFENDANT(S) denies PLAINTIFF(s) request for fees in the amount of
$1000.00 if this matter is not contested and reserves the right to
request additional fees or other further relief if this matter is
contested.

AFERMATIVE DEFENCE
Home Affordable Modification Program loss mitigation is hereby
referred to as "HAMP".
The Defendant, Margaret Butcher, does assert an Affirmative Defense
that the Plaintiff, the Lender and/or its Assignee, fails in it
Fiduciary Duty in this matter as Defendant's Mortgage Broker and/or
Loan Servicer.
~The

Defendant does assert an Affirmative Defense that the Plaintiff,

the Lender and/or its Assignee, failure to perform its duty to execute
and/or abide by the Home Affordable Modification Program loss
mitigation guidelines.

_5 The

Defendant does assert an Affirmative Defense that the Plaintiff,

the Lender and/or its Assignee, failure to abide by HAMP loss
mitigation guidelines gave plaintiff unclean hands.
l;The Defendant does assert an Affirmative Defense that the Plaintiff,

f the Lender and/or its Assignee, in which HAMP non-compliance gives
rise to an affirmative defense that is independent of contract law
and/or estoppel.

000025

Wells Fargo Bank, NA v. Kendall (Linn County, Iowa, EQCV069052, May 4,
20l0)
Wells Fargo Bank, NA v. Wright (Linn County, Iowa, EQCV066090, Oct.
13, 2010)
BAC v. Olson (Linn County, Iowa, EQVC068952, August 30, 2010)
Wells Fargo Bank, NA v. Michaels (Jackson County, Iowa, EQCV026737,
Oct. 13, 2010)
BAC v. Bates (Butler County, Ohio, CV 2009 06 2801)
Deutsche Bank National Trust Co. v. Hass (Macomb County, Michigan,
2009-2627-AV)
~he

Defendant does assert an Affirmative Defense that the Plaintiff,

the Lender and/or its Assignee, offer of a loan modification should
have operated as a stay of this action.

~The Defendant does assert an Affirmative Defense that the Plaintiff,
the Lender and/or its Assignee, fails to use ordinary care in this
matter as Defendant's Mortgage Broker and/or Loan Servicer and/or
assigner of the

"1

Defendant'~

loan servicer.

The Defendant does assert an Affirmative Defense that the Plaintiff,
the Lender and/or its Assignee, manner and/or pattern of behavior
impeded the ability for the Defendants to cure the loano

~ The Defendant does assert an Affirmative Defense that the Plaintiff,

the Lender and/or its Assignee, as Defendant's Mortgage Broker and/or
Loan Servicer including but not limited to non compliance with Freddie
Mac regulations, including but not limited to:

C\ The

Defendant does assert an Affirmative Defense that the Plaintiff,

the Lender and/or its Assignee, neglects to inform and/or consider
and/or, including but not limited to, the Defendant's qualification
for the Freddie Mac HAMP Backup Modification, which states;
"NUMBER: 2010-11
TO: Freddie Mac Servicers May 17, 2010
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SUBJECTS
(This is a reissuance of Bulletin 2010-11, with a revision to the
®

section titled "Workout Prospector" made on May 24, 2010.)
With this Single-Family Seller/Servicer Guide ("Guide") Bulletin, we
are announcing the following changes:
• The Freddie Mac HAMP Backup Modification ("HAMP Backup
Modification"), an alternative solution to support Borrowers who
were initially eligible for a Home Affordable Modification Program
(HAMP) Trial Period Plan based on stated income but have been
determined to be ineligible for a HAMP modification, subject to the
requirements of this Bulletin
• A Cap-to-Reinstate modification option for Borrowers who are
ineligible for a HAMP Backup Modification, in accordance with the
requirements of this Bulletin
•A change to our HAMP requirements to permit the use of a Servicer's
proprietary form to collect the Borrower's financial information in
lieu of obtaining Form 1114, Making Home Affordable Program Request
for Modification and Affidavit

("RMA")

The HAMP Backup Modification option is available on a temporary basis
and applies to all active stated income HAMP Trial Period Plans with a
Trial Period Plan.Effective Date on or before April 1, 2010. The
Borrower must meet the eligibility criteria described below. Freddie.
Mac Servicers must evaluate each Borrower for a HAMP Backup
Modification once the Servicer determines the Borrower is ineligible
for HAMP.
During the time within which the Servicer's HAMP Backup Modification
offer is pending with the Borrower, the Servicer must not initiate or
complete a foreclosure proceeding related to the Mortgaged Premises.
If feasible, the HAMP Backup Modification offer must be included with
the Borrower Notice.
The offer package must clearly advise the Borrower of the following:
• While the HAMP Backup Modification terms will be similar to the
modification terms available under HAMP, the HAMP Backup
Modification does not include Borrower incentive payments
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• To maintain eligibility for a HAMP Backup Modification, the Borrower
•must continue to make payments in an amount equal to the HAMP Trial
Period payment each month until the HAMP Backup Modification is
effective, except for any interim month that is implemented to
effect the HAMP Backup Modification
• The method and date by which the Borrower must respond to the HAMP
Backup Modification offer, that is 30 calendar days from the date of
the offer ("HAMP Backup Modification Offer Deadline")
CONCLUSION
Freddie Mac remains focused on assisting troubled Borrowers with
Freddie Mac-owned Mortgages avoid preventable foreclosure. The changes
announced in this Bulletin are part of our ongoing efforts to promote
sustainable homeownership and stabilize communities and neighborhoods
across the nation.
If you have any questions after reviewing this Bulletin, please
contact your Freddie Mac representative or call (800) FREDDIE and
select "Servicing" from the menu.
Sincerely,
Patricia J. Mcclung Vice President Offerings Management
Page 14"

"Borrowers with Trial Period Plans cancelled on or after April 1, 2010
are eligible, provided the Trial Period Plan was cancelled for one of
the following reasons:
"The Borrower failed to provide all income documentation required for
a HAMP modification"
_J

\()~The

Defendant does assert An Affirmative Defense that the Plaintiff,

the Lender and/or its Assignee, failed to provide proper notice,
required under state law, in the serving of Summons and Complaint Post
For.eclosure Eviction Complaint for Ejectment and Restitution of
Property.
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"When the real property subject to a foreclosure action is occupied,
at ' least 3 good faith attempts must be made to serve the notice of the
sale, on different days, during a 7-day period on an adult occupant of
the real property.
These attempts must be made no less than 30 days prior to the date of
sale,
and must be made in the same manner as a summons would 'Qe served."
Background history serving of Summons and Complaint

\

~ ~ On the evening of July 14th, at approximately 5: 00 PM.
~The

\\J

Defendant's teen age son was outside, working on the engine of a

truck.

~(VThe

'\

Defendant's teen age son was approached by a woman who identified

herself as someone, " •.. from the bank."

)(

~

The woman asked if the Defendant was at home.

"\~~The Defendant's son stated the Defendant was not.

~'\-,The woman asked if the Defendant's son if he lived there.

'\

~')trhe

'\

Defendant's son stated, "No."

,z:Jt:JThe woman asked the Defendant's son his name.
U'\_Grhe Defendant'·s son stated, "Thayne Person," which was not the
\:

Defendant's son's name of "Jake Butcher."

\~?r-The woman asked the Defendant's son if he would accept some papers.
1\J'

\GThe Defendant's son stated, "No, I'm not comfortable doing that."
.\.J

\

~e woman stated, "I just need to leave them with the house, I'm just
going to leave them here."
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~(j The woman placed papers, on top of the car battery, inside the open

~

hood of the truck in which the Defendant's son was working on.

'\The Defendant's son did not identify himself as the Defendant's son,

~

but as, "Thayne Person,"

Q.,

'\,O

The woman did not ask the Defe.ndant' s son his age.

~-

't) The Defendant's son stated, "No" to the woman when asked if he live at
the residence.

s

~~The woman left the Summons, on a car battery, inside the hood of a

truck and did not leave the Summons with someone she would know to be,

"'

~,

I)

"some person over the age of eighteen (18) years then residing
therein." (d) (2). Service upon individuals.
The Defendant does assert an Affirmative Defense that the Plaintiff,
the Lender and/or its Assignee, with WELLS FARGO HOME MORTGAGE IN
particular, lacks "legal standing" to file a Notice of Default,

to

bring a foreclosure complaint and/or Auction sale and/or evict the
Defendant from the property.

I}_ The Defendant does assert an Affirmative Defense that the Plaintiff,
the Lender and/or its Assignee, as to whether recorded property deeds
or conveyances after foreclosure auctions, were legitimate and
enforceable.

!_3~e

Defendant does assert an Affirmative Defense that the Plaintiff, the

Lender and/or its Assignee, as to whether the Plaintiff, the Lender
and/or its Assignee, engaged in a valid credit bid and/or acceptance of
a valid credit bid placed on the Defendant's home at auction on May
16t\ 2011.
I}...

"-2b

The Defendant's home loan is a Freddie Mac Loan. The Plaintiff, the
Lender and/or its Assignee, would be subject to Freddie Mac Loan Rules
and Regulations. The Plaintiff who filed this motion to this matter is
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•

•

\~G-!'Freddie Mac" and/or a parent corporation of Freddie Mac. In which case
'

I

the Loan in default, by and through deliberate misrepresentation through
WELLS FARGO HOME MORTGAGE was not auctioned to a third party bidder.
The property is in actuality REO.

\)()There is a question as to whether Wells Fargo Home Mortgage, as the
Servicer of the loan, would have the legal standing to initiate
Default, foreclosure, and/or auction, the Defendant's property and
therefore, Wells Fargo Home Mortgage, as the Loan Servicer, may lack
legal standing to modify the loan.
\ ) £As the servicer of the Loan, Wells Fargo Home Mortgage and its
Representatives would have had knowledge of this fact at the time of,
and throughout the loan modification period of HAMP, in which Wells
Fargo Home Mortgage enrolled the Defendant, Margaret Butcher.
Background History
The Defendants purchased the property on, 12/15/2005 for $227,500.00
The Defendants put a down payment of $80,000.00, leaving an Original
Loan amount, $147,900.00 with Home Federal Bank.
On 12/25/2005, Home Federal Bank Loan transferred Deed of Trust to
Wells Fargo Home Mortgage, as the Servicer of the loan.
On 07-22-11, the Defendant received a phone call from a Reprehensive of
Freddie Mac, Homeowner Assistance Response Team, "William", in response
to an inquiry into the matter by the Office of Congressman, Raul'
Labrador.
William stated to the Defendant, "There have been some issues with the
program ... Third party venders are often used to serve summons and may
not follow rules ... The way the Summons was served might make it not
effective ... sounds like Wells Fargo Home Mortgage is the servicer of
the loan and the property went back to the bank ... Sounds like its REO
(real estate owned) ... I will continue to work on it ... I will put
hold on activity; evictions, summons etc ... "
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An 'Auction Sale on,05/16/2011 held by Northwest Trustee Services, Inc,
accepted a bid from Federal Home Loan Corporation whom had originally
purchased the Note and transferred the Note to Wells Fargo Home
Mortgage, as the Servicer of the Loan, on or about two weeks following
the closing of the property.
The Summons served by the Plaintiff, identifies Federal Home Loan
Corporation A.K.A. FREDDIE MAC, as the only bidder on record of said
Auction.
The Summons served by the Plaintiff, makes known the single accepted
bid in the amount of $123,000.00 accepted by Northwest Trustee
Services, Inc.
On June, 29th, 2010, North West Trustee Services, Inc., quoted the Short
Sale payoff amount needed to satisfy the loan of no less than
$156,886.47.
Northwest Trustee Services, Inc. accepted a bid by Federal Home Loan
Corporation, A.K.A. FREDDIE MAC, which was conceivably acting as a
Third Party, and was therefore beneficial to Federal Home Loan
Corporation, A.K.A. FREDDIE MAC, in the discounted credit bid amount
of $123,000.00 and therefore, received a discounted amount of
$33,886.47 from Northwest Trustee Services, Inc., in comparison to the
Short Sale minimum payoff amount of $156,886.47, quoted Northwest
Trustee Services, Inc.
On March 31 2011,

NOTICE OF RE-SCHEDULED TRUSTEE'S SALE DATE, ADA

County Record #111041753 Date: 5-20-11 states an obligation of Obligation
$167,180.46 and therefore, received a discounted amount of
$44,180.46 from Northwest Trustee Services, Inc.
Background History
On May 19th 2011, John Browning, Broker/Owner of First Service Group
Real Estate, came to the residence of the Defendant, Margaret Butcher.
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•

John Browning declared that he was the purchaser of the property at

•
auction
two days prior, on May 16th, 2011.
The Defendant stated to John Browning, she was working with the bank
(Wells Fargo Home Mortgage) on a loan modification.
John Browning stated the property had gone into foreclosure two months
prior.
On May 19th 2011, the Defendant, Margaret Butcher, contacted Northwest
Trustee Services, Inc. by phone.
North West Trustee Services, Inc, Representative confirmed foreclosure
on or about March of 2011, Northwest Trustee Services, Inc,
Representative refused to answer questions for factual information,
beyond the confirmation of foreclosure.
Northwest Trustee Services, Inc., Representative stated the Defendant
would have to call, "Wells Fargo Equity Resources" at 1-900-969-0043,
for any further information.
On May 19th 2011, the Defendant contacted. "Wells Fargo Equity
Resources" by phone at 1-900-969-0043, as directed by Northwest
Trustee Services, Inc.
The Defendant spoke with Wells Fargo Equity Resources Representative
"Linda" who confirms to the Defendant, said Auction Sale Date of May
16th 2011.
The Representative refused to divulge to the Defendant, to whom the
property had been sold and/or the amount of the bid placed on the
property at said auction.
The Defendant was unable to discover the identity of the bidder or the
amount of the bid, until the Defendant was served with the Summons and
Complaint: Post Foreclosure Eviction Complaint for Ejectment and
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•

Restitution of Property, which lists the identity of the bidder and
amount of said auction bid.
On June 20, 2011, the Defendant received a letter, "Relocation
Assistance Agreement," from Routh Crabtree Olsen, PS, which is left
blank under "owner" and/or which appears to list the owner as: Emily
Landi, Paralegal.
ROUTH CRABTREE OLSON P.S. is both the Attorneys of Record for Wells
Fargo Home Mortgage and is also the Attorney's of Record for Federal
Home Loan Corporation, named in Summons and Complaint served on July
14th, 2011.
On August 8, 2011, the Defendant received an Email from Emily Landi,
Paralegal for Routh Crabtree Olson, P. S. the attorneys for both the
Plaintiff and Wells Fargo Home Mortgage, which states, in part, "Yesthe servicer of your loan is Wells Fargo".

I~

The Defendant does assert an Affirmative Defense that the Plaintiff,
the Lender and/or its Assignee, by and through the subsequent actions
demonstrate acting in bad faith by dual tracking, the act of actively
seeking to foreclose on a property and home owner who is actively in a
Home Modification Program. Furthermore, actively attempting to file a
claim of Default on the loan while the Defendant was making HAMP
'

approved loan payments.

£)(lb

Ir A
I

I

I received a letter from Wells Fargo, dated July 15, 2011, post dated
JUL 18.
It is by Nicole Fry, Executive Mortgage Specialist, Office of the

President, on
behalf of Wells Fargo, and CC'ed by WFHM to the Office of the
Comptroller of the
Currency, Case No. 01630763, which

state that WFHM and the Defendant

had no communication for ten months.
First page of the letter lists the history (incomplete) by Wells
Fargo.
Page 2 states:
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"Our records indicate that we attempted to contact you on
several occasions between June 12, 2009 and April 13, 2010,
to discuss your account.

Specifically,

additional

needed

documentation

in

in regards to the

order

for

WFHM

to

proceed with your request for assistance. As of April 14,
2010,

WFHM had not

received the

information required in

order to compete the final review. As a result,

the file

was closed on April 14, 2010. "" ... June 12, 2009 and April 13,
2010 ... "
This

is

absolutely a

misrepresentation

of

the

facts

that

WFHM would have direct full knowledge.

documentation

demonstrates Defendant

WFHM was in contact with

was in contact with WFHM and

Defendant, before, during and beyond the

stated dates of, 6/12/09, to 4/12/10 on or about sixty time.
Communication consists of phone calls, emails, faxes and letters.

f3q_,J~

(:) I

C)

uJ //

cY

An Insurance Policy was taken out on May 18, 2010 with First American
Title Company, by Northwest Trustee Services, Inc.

On the same day as the Insurance Policy taken out; May 18th, 2010, the
Defendant on May 18th, 2010, received a letter entitled, "Notice of
Insurance Policy".
On May 18th, 2010, the Defendant called Wells Fargo Home Mortgage
concerning the meaning of the letter received.
The Defendant was informed by the Wells Fargo Home Mortgage
Representative, that the letter was "routine" for a mortgage to have
Insurance coverage.
The Auction sale date was on May 18th, 2011 and the Insurance Policy was
dated; May 18th, 2010-- exactly one year to the date the Insurance
Policy was taken out.
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The assured named in the Insurance Policy is Routh Crabtree Olson,
P.S., which is the attorneys of record for the Plaintiff,
and Wells Fargo Bank, NA., to which the attorneys of record is also
Routh Crabtree Olson, P.S., as well.

AFFIRMATIVE DEFENSE
,rl-/ot #-.e~

c:s:f

({fl

jet~f

"

~The Defendant does assert An Affirmative Defense that the Plaintiff,

the Lender and/or its Assignee, acted in bad faith and/or with unclean
hands.

\l

The Defendant does assert

An

Affirmative Defense that the Plaintiff,

the Lender and/or its Assignee's, engaged in deceptive consumer
practices.
\tJThe Defendant does assert

An

Affirmative Defense that the Plaintiff,

the Lender and/or its Assignee, was negligent in monitoring
communication between its departments of loss mitigation and its
foreclosure arm at servicers.
· C\,_The Defendant does assert
\

An

Affirmative Defense that the Plaintiff,

the Lender and/or its Assignee, was negligent in tracking
communication between its Departments involved with the Defendant and
the mortgage loan; including, but not limited to letters, emails,
faxes and phone calls.

)r()The Defendant does assert an Affirmative Defense that the Plaintiff,
the Lender and/or its Assignee's negligence in the matters mentioned
in the above paragraphs, was, and continues to be causation of the
Defendant's undue duress, including but not limited to financial loss
suffered as a result of the Defendant's reliance upon the and/or
representations of the Plaintiff, the Lender andf.or its Assignee,
representatives.
The Defendant does assert an Affirmative Defense that the Plaintiff,
the Lender and/or its Assignee's negligence in the matters mentioned
in the above paragraphs, was, and continues to be causation including
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but not limited to the Defendant's undue emotional duress, suffered as
a result of the Defendant's reliance upon the cand/or representations
of the Plaintiff, the Lender and/or its Assignee, negligence in
handling the Defendant's HAMP modification, including, but not limited
to, poor communication, record keeping, negatively impacted credit
report and/or

misrepresentation, whether deliberate or ignorance.

AFFEMATIVE DEFENCE: CONTRACT LAW and/or ESTOPPEL

('").,~he Defendant does assert an Affirmative Defense that the Plaintiff,

the Lender and/or its Assignee, in which HAMP non-compliance gives
rise to an affirmative defense that is violation of contract law
and/or estoppel including, but not limited to Consumer Protection Act.
The Defendant does assert An Affirmative Defense that the Plaintiff,
the Lender and/or its Assignee, engaged in the practice of dual
tracking; processing

the Defendant's HAMP loan modification and/or a

short sale at the same time
Assignee, were pursuing

that the Plaintiff, the Lender and/or its

foreclosure during HAMP enrollment. The

practice Dual tracking was halted by the RAFA and the HAMP program.
\)\The Defendant does assert an Affirmative Defense that the Plaintiff,
\)

the Lender and/or its

~ssignee,

solicitation/offer of a loan

modification of HAMP, should have operated as a stay of this action.
BACKGROUND HISTORY
on May llt, 2010, the Defendant received a letter from Wells Fargo Home

Mortgage, which states, in part:
"After reviewing the information you provided, we must advise you your
request for pre- Foreclosure Sale has been denied for the following
reason(s}: As you have not responded to our attempts to reach you."
Yet, on May 12t, 2010, the next day, the Defendant received a letter
from Wells Fargo Home Mortgage Foreclosure Dept, which, states, in

part:
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"RE: Third Party Authorization"
"Thank you for contacting us regarding your mortgage loan. This letter
is to confirm we have received your authorization for us to speak with
the following party; Lea Fontaine & Amanda Lawrence/Stewart Title"
On February 3rd' 2010, the Defendant faxed, "Third Party Authorization"
to Wells Fargo Home Mortgage and re-faxed, "Third Party Authorization"
on April 2nd, 2010, and April 15th, 2010, in regard to the request from
Wells Fargo Home Mortgage, for written Third Party Authorization, for
persons/parties involved in the Short Sale as ordered by the court on
March 2nd, 2010.
On June 29th, 2010, the Defendant received a copy of the letter sent to
realtor Carol Seiber/Stewart Title, from Northwest Trustee Services,
Inc., which states, in part:
"Attn: Response to request for payoff figures through July 14th, 2010,
File No: 7023.74887, "The trustee may be required to complete some of
these tasks between the date of this letter and the date through which
you have asked this quote be effective ... SHORT SALE Payoff amount of
$156,886.47
During the phone conversation on May 18th, 2010, Wells Fargo Home
Mortgage instructed the Defendant to pay a lien for HOA and to clear
the second DEED of TRUST, held by State Farm Bank, in the amount of
$35,000.00, as "Required in order to continue with HAMP." The
Defendant agreed to do so.
On May 19th, 2010, the Defendant informed Wells Fargo Home Mortgage by
phone, "I am going back to Court to be granted home in an Amended
Divorce Decree, get a Quitclaim Deed, then I can sign all the HAMP
papers without Dennis as Wells Fargo Home Mortgage required."
On May 19th, 2010, during the same phone conversation, the Wells Fargo
Home Mortgage Representative stated that the system, " ... does not show
in active foreclosure.n
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On May 27th, 2010, the Defendant received a letter from Wells Fargo Home
Mortgage Foreclosure Department, which stares, in part:
"The above loan has been referred to our attorney with instructions to
begin foreclosure proceedings"
.,PThe Defendant, Margaret Butcher, does assert An Affirmative Defense
in the making of Good Faith effort in compliance of HAMP and with the
Plaintiff, the Lender and/or its Assignee.
Background History.

. . -1 c:.,,("t{, ~

Dennis Butcher, the Defendant's ex-husband, Defendant Dennis Butcher,
had not paid obligatory loan payment of November 2008 as specified in
the Defendants' Divorce Decree and which placed Defendant, Dennis
Butcher in contempt of court.

~The Defendant, Margaret butcher, became cognizant of the loan payment
delinquency on or about November 2008.
The Defendant, Margaret butcher, contacted Wells Fargo Home Mortgage
by phone and notified Wells Fargo Home Mortgage of the situation and
to arrange temporary payment arrangements until the legal matter of
contempt of court, involving Dennis Butcher could be straitened out.

~Wells

Fargo Home Mortgage refused to take partial payments.

Wells Fargo Home Mortgage informed the Defendant, Margaret Butcher,
that the Defendant might qualify for assistance, in a new program
called, "HAMP."
Wells Fargo Home Mortgage informed the Defendant, Margaret Butcher
that the loan needed to be a minimum of three months behind to qualify
for the HAMP program.
/)/1\Wells Fargo Home Mortgage stated to the Defendant, that the loan was
not in danger of foreclosure as the Defendant was a candidate for the
new "HAMP" program.
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Wells Fargo Horne Mortgage suspended the Defendant's loan payment until
su~h time as Defendant would be approved to enter the HAMP Program.

cJ\ The

Defendant was instructed by Wells Fargo Horne Mortgage to fill out

"y ~aperwork

Wells Fargo Horne Mortgage would mail the Defendant.

The Defendant complied with the paperwork request by Wells Fargo Horne
Mortgage.
Wells Fargo Horne Mortgage continued to instruct the Defendant to not
make loan mortgage payments until the Defendant heard back from Wells
Fargo Horne Mortgage, concerning acceptance or denial into the "HAMP"
program.

~f)!The Defendant relied upon and followed the instructions Wells Fargo
'J

Horne Mortgage and complied with all Wells Fargo Horne Mortgage's
requirements to be accepted into HAMP.
On May 9th 2009, The Defendant was, received a
ACCEPTANCE LETTER from Wells Fargo Horne Mortgage

HAMP PROGRAM, WFHM
into HAMP Program on

05-09-090 Trial Period Payments of $696066 Due on 06-01-09/07-01-09
The Defendant, in good faith, relied on the representations of Wells
Fargo Horne Mortgage to the Defendant's Financial Detriment.
~?The Defendant went back to family court several times to acquire from

Defendant Dennis Butcher, an Amended Divorce Decree and Quitclaim as
required and requested by Wells Fargo Horne Mortgage to continue in
HAMP.

'l~e

Defendant, Margaret Butcher, signed away her rights to recover the

loan payments she had made and excepted the whole of the marital debt,
including future and back child support, release for monies owed in
reimbursement of house payments, attorney's fee's, medical
reimbursement of child, and agreed to drop all contempt charges
against Dennis Butcher, to whom the Defendant had been married for 28
years, in exchange for Amended Divorce Decree and Quitclaim as
required and requested by Wells Fargo Horne Mortgage to continue in
HAMP.
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The Defendant, Margaret Butcher, would not have done the above
mentioned actions, except for being under Duress to do so by Wells
Fargo Home Mortgage to continue in HAMP.
?,~In addition, Defendant, Margaret Butcher, filed Bankruptcy, Chapter 7,

to come out from under newly paced debt as a result of the Amended
Divorce Decree agreement with Dennis D. Butcher, which would have
disqualified Defendant for HAMP, to which the filing of Bankruptcy,
Chapter 7,remedied.
~~In addition, Defendant, Margaret Butcher, in filing Bankruptcy,

Chapter 7, entered into an agreement to reaffirm the loan in filing
Bankruptcy, Chapter 7, as requested and stated as condition
requirement by Wells Fargo Home Mortgage to continue working with the
Defendant in HAMP.
The ORDER of RELIVE of STAY, Notice of Motion For Relief from Stay by
Wells Fargo Bank, N.A. and Opportunity To Object and for Hearing,
Routh Crabtree Olsen PS09-23-10, filed on

10/18/2010. Filed by: Lance

Olson Attorney for Wells Fargo, states:
"No.: 10-02840-JDP Chapter 7; Creditor further seeks relief in order
to, at its option, offer, provide and enter into any potential
forbearance agreement, loan modification, refinance agreement or other
workout /loss mitigation agreement and to contact the Debtor via phone
or written correspondence to offer such an agreement, which shall be
non-recourse unless included in a reaffirmation agreement.n

~The

Defendant, Margaret Butcher, was, instructed/informed by Wells

Fargo Home Mortgage to clear lien held by HOA as a requirement by
Wells Fargo Home Mortgage as a stated requirement and condition, by
Wells Fargo Home Mortgage, for continuance in the HAMP program.

J

~The

Defendant, Margaret Butcher, was instructed/informed to clear

the second Deed of Trust, held by State Farm Bank, in the amount of
$35,000.00 as a stated requirement and condition, by Wells Fargo Home
Mortgage, for continuance in the HAMP program.
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May 27th, 2010, The Defendant received a letter from Wells Fargo

Home Mortgage Foreclosure Dept., which stated Default Reporting; DENIAL
of HAMP; "We have accepted and applied payments which were less that
the amount required to reinstate your account. Veberlya D Briscoe,
Default Reporting"

~The

Defendant called the phone number stated in the letter from Wells

Fargo Home Mortgage, which stated, "Wells Fargo Home Mortgage has
instructed attorney to START FORECLOSURE" and spoke with a Wells Fargo
Home Mortgage representative.

~The Defendant informed Wells Fargo Home Mortgage that the Defendant

"\J\:. was
~l
\J'\

already in the HAMP program and had been in compliance with all

G\ requests

for faxed information, updates and instructions, such as

clearing the liens, etc., per Wells Fargo Home Mortgage instructions.
On June 1st2010, the Defendant called Wells Fargo Home Mortgage and
spoke to Representative, "Mario".
"Mario" stated, "Computer states, 'Refused for non return of
paperwork, Loan is in foreclosure, Balance is $16,642.41"
"Mario" transferred the Defendant to his Supervisor, "Cynthia Moss".
Wells Fargo Home Mortgage Supervisor Cynthia Moss, stated, " More than
one program is available. Even 'In House' programs ... with even better
terms" and "Would not require Dennis's cooperation"
Supervisor, Cynthia Moss, requested that the Defendant answer numerous
questions required for the prequalification questionnaire "In House"
programs.
The Defendant complied.
Supervisor, Cynthia Moss, stated to the Defendant, "Figures look good,
should be no problem to qualify."
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•
/ Supervisor, Cynthia Moss, ran the questionnaire answers through the

*

\

..;.; automated system for results.

"~J Supervisor, Cynthia Moss, stated the results as, "Cannot prequalify as

vy

of June 1st" and, " ... not coming up for program ... call back on June 7th
and will try again."

\J~\t.__The information of "In House" programs by Wells Fargo Home Mortgage is
collaborated by email exchange between court appointed Real .Estate
Agent, for Short Sale, Carol Seiber, and the Defendant.

v
l\

~On June ist.2010, the Defendant received an Email from Carol Seiber,
stating, "Please Provide update on sale price ... "

~On

"\)\

June 2st.2010, the Defendant replied to the Email received from

Carol Seiber, which stated, "Reduce it ... court on 30th •.. I want to see
if there is a way to save the house ... now that it is listing way below
loan pay off. The bank contacted me, said they have other programs
that could be used even without Dennis's cooperation. I started the
first steps in that process, it well help keep house out of
foreclosure."

Lr-

\~On June 7th, 2010, The Defendant received a notice which read,
"Payment, Client # 708, Escrow Surplus of $ 1,420.29."
~On

"V-0

f

06-07-10, the Defendant called Wells Fargo Home Mortgage, and spoke

with Wells Fargo Home Mortgage Representative, "Aimee"
Representative, Aimee, stated to the Defendant, the notice was

\'\ concerning an Escrow Surplus of $1,420.29 and that the Escrow Surplus
could be applied towards the Defendant's house payment.

~Representative,

~

~

~.Representative

Aimee, checked the system for update.
Aimee stated the system, "SHOWS in ACTIVE FORECLOSURE

DATE: 05-27-10, but NO AUCTION DATE SET YET."
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~ ~RePresentative
\..;\

Aimee informed the Defendant that the Defendant could

have the property Quitclaimed, or a judge could "recognize" the
Defendant as the sole person on the Deed.

\;~~Representative,

Aimee, stated to the Defendant needed to contact Wells

Fargo Home Mortgage Bankruptcy Department.
~(j'Qn June gth .2010,called the Defendant called Wells Fargo Home Mortgage

'\)\

Bankruptcy Department and spoke with Representative "Nathanial"

f)
~

\J\

The Defendant authorized the mortgage payment to be made from the
Escrow Surplus.

f..A<:J"On June 11st.2010, the Defendant called North West Trustee and spoke

~\L

\ with

Todd Henderson, concerning the Short Sale ordered by the Judge.

~Todd Henderson stated to the Defendant that Foreclosure had started on

0\

05-27-10, but there was, "NO DATE Set For SALE."
i.r"on 06-15-10, the Defendant received a letter from Northwest Trustee

<.9
":J

Services, Inc., which stated, "Sale Date/Time: OCT. 2010 at 11:00 AM,
'TRUSTEE SALE'" Signed by, "Todd Hendricks, Foreclosure Analyst."

~The

~~
~

Todd Hendricks concerning the letter .

.

C)~odd

Hendricks stated to the Defendant that the Trustee, "SALE was

'RESCINDED'"

~

~

Defendant called Northwest Trustee Services, Inc., and spoke with

06-17-10, the Defendant called Wells Fargo Home Mortgage

Foreclosure Department and spoke with a Representative which informed
the Defendant that the system stated, "Notice of Sale Date. Oct

15~

Auction Date" and "FORECLOSURE RESCINDED"

S,-04he representative, updated the Defendant's financial information for
a loan modification or Short Sale Review.
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The representative stated to the Defendant, "Northwest Trustee will
send out information for Short Sale."
After the Defendant complied and completed all court actions and
agreements required and requested by Wells Fargo Home Mortgage as a
condition to continue in HAMP, Wells Fargo Home Mortgage denied the
Defendant approval for HAMP, sighting, "Refused for non return of
paperwork" as to the grounds for removal.

The Defendant does assert An Affirmative Defense that the Plaintiff,
the Lender and/or its Assignee's of misconduct by the Plaintiff, the
lender and/or its assignee
\ji<);The Defendant does assert An Affirmative Defense that the Plaintiff,
the Lender and/or its Assignee's of deceptive consumer practices,
including but not limited to misrepresentations.
The Defendant does assert the affirmative Defense that the Plaintiff,
the lender and/or its assignee, failed to provide proper notice,
required under state law, prior to corrnnencing a foreclosure lawsuit
and or auction sale against defendant.

\J~The

Defendant does assert the affirmative Defense that the Plaintiff,

the lender and/or its assignee, recorded property deeds or conveyances
after foreclosure auction were not legitimate and enforceable.

\:J~The

Defendant does assert the affirmative Defense that the Plaintiff,

the lender and/or its assignee, may have engaged in an illegal "credit
bid" made on a foreclosed home.

~he Defendant does assert the affirmative Defense that the Plaintiff,
the lender and/or its assignee, in giving false statement in response
to the Congressional Inquiry into Freddie Mac, and a Formal Complaint
with the U.S. Department of Treasury/Office of Thrift Supervision, as
well as to the Office of the Comptroller of the Currency, by the
Office of U.S. Congressman Raul R. Labrador
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The Defendant does assert the affirmative Defense that the Plaintiff,

.

the lender and/or its assignee, obstructed the Defendant's ability to
obtain intervention in this matter from the Defendant's U.S.
Congressman's office through serving the Summons on the Defendant
thereby tying the hands of U.S. Congressman's office.

{ci~lJ-On

07/22/2011, the Defendant received a Letter from Nicole

Fry, Executive Mortgage Specialist, Office of the President,

on behalf of Wells Fargo, dated July 15, 2011 and post dated:
July 18.th.

L\:J~

~

The letter was CC'ed to the Office of the Comptroller of the Currency,
Case No. 01630763
Page two of the letter states:
"Our records

indicate that we attempted to contact

you on several occasions between June 12,

2009 and

April 13, 2010, to discuss your account. Specifically,
in regards to the additional documentation needed in
order

for

assistance.

WFHM
As

to
of

proceed
April

with

14,

your

2010,

request

WFHM

had

for
not

received the information required in order to compete
the final review. As a result, the file was closed on
April 14, 2010."

~The

~

first page of the letter lists an exceedingly inaccurate

and incomplete history by Wells Fargo Home Mortgage,
demonstrating either the far reaching scope of negligence in
keeping accurate record of the material facts that exists in
this matter on the part of Wells Fargo Home Mortgage and/or
the extent to which deception and duplicity exists on the part
of Wells Fargo Home Mortgage in said matter.

'i)~

~ Page two, state, " ... June 12, 2009 and April 13, 2010 .. . "

misrepresenting no communication took place for ten months
between the Plaintiff, the lender and/or its assignee and the
Defendant.
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~~The Defendant's records indicate of at least fifty contacts
\;

were made by phone, fax, letter, and email, between the
Defendant and the Plaintiff and/or the lender and/or its
assignee

~<(This

~

1

material fact concerning this matter, is known, or reasonably

should be known to the Plaintiff, the lender and/or its assignee,

~fter Office of U.S. Congressman Labrador, placed a
Congressional Inquiry into Freddie Mac and submitted a formal
complaint with the U.S. Department of Treasury/Office of
Thrift Supervision, on the Defendant's

behalf, on or about,

June 21, 2011, the Defendant was served with a SUMMONS AND
COMPLAINT, notarized on July, 6, 2011, approximately two weeks
later.

~n Monday, 07/18-11, Judith Morbeck, from US Congressmen Raul

"\CS Labrador's

office called. Judith stated, Once the Defendant received

the Bank filled the summons; Congressmen Labrador's office could not
get involved once a Civil summons is served.

~(/It
'\

was suggested to the Defendant to call the Office of the

Comptroller of the Currency at,

~ctions
..l\,_<{j

(202) 874-4840

on the Part of the Plaintiff, the lender and/or its assignee,

being alerted by the inquiry, strategically served summons, thereby
cutting the Defendant off of help, however, not before inquiries went
out.

c:JXtEMAIL: Sent: Wednesday, June 22, 2011 7:50:11 AM

~

Good morning Margaret:
Thank you for the opportunity to be of service. I have placed a
Congressional Inquiry into Freddie Mac on your behalf.

Additionally,

I submitted a formal complaint with the U.S. Department of
Treasury/Office of Thrift Supervision.

I anticipate that a response

from each entity will be sent to our office shortly.

I will keep you

apprised of developments as they occur.
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I appreciate your patience throughout this process and in the
me~ntime, if you have any questions please contact me. Again, I am

thankful for the opportunity to be of service.
All my best, Lisa Raye Anderson
Constituent Services Director/Academy Nominations Coordinator
Office of U.S. Congressman Raul R. Labrador

The Defendant does assert the affirmative Defense that the Plaintiff,
the lender and/or its assignee, misrepresented and/or hid material
facts in this matter and did not disclose the upcoming Sale to the
Defendant at the time the Defendant called Wells Fargo Home Mortgage
Loss Mitigation Department on 02-23-11 and on 04-01-2011.
(r-.)

/) 'Y

The Defendant was entitled to true and fair representation of the
material facts in this matter when communicating with Wells Fargo Home
Mortgage Loss Mitigation Department.

~Upon
"\

the Defendant's being made aware of the existence of all

scheduled, "Sale Dates"

and

"Foreclosure" and removal from HAMP,

known to the Defendant, were "Rescinded" by Northwest Trustee
Services, Inc and/or

Wells Fargo home Mortgage allowing of the HAMP

Loan modification process was to move forward.

f
\

The "Sale Dates" and "Foreclosure"

were

Northwest Trustee Services, Inc and/or

stated to as "Rescinded" by
Wells Fargo home Mortgage, not

"postponed"

~e
-\

last scheduled, "Sale Dates" and removal from HAMP, known to the

Defendant, was 02-23-11.

-'\~n 02-23-11,
~

./\~ells

\

the Defendant contacted Wells Fargo home Mortgage.

Fargo Home Mortgage representative stated to the Defendant, "In

system .•• status shows as "SALE RESCINDED" as of, 02-18-11 .•. EMAIL
shows fax received ...

Wells Fargo home Mortgage will Re-Open

Process •.. "
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~

On,04-01-11, the Defendant contacted Wells Fargo home Mortgage
Loss Mitigation Department concerning a letter from Wells Fargo

home Mortgage regarding the need for information.

!\~The

Defendant informed Wells Fargo home Mortgage that the Defendant

had already faxed updated required info on February 7th, 18th, and
23erd, from the local Eagle Idaho Wells Fargo Branch and had called
Wells Fargo home Mortgage Loss Mitigation Department, on February
23erd, confirming the fax received by Loss Mitigation Department.

~""Loss Mitigation

Department Representative had stated to the Defendant

on February 23erd, that Wells Fargo Home Mortgage Loss Mitigation
Department, " ... will Re-Open Process ... shows Fax received ... no Sale
Date issued ... have everything needed ... will be contacted by Loss
Mitigation in a few weeks for decision."
The next contact in this matter took place when John Browning knocked
on the Defendant's front door and informed the Defendant that her home
had been sold at Auction on May 16th, 15 days after Wells Fargo Home
Mortgage Loss Mitigation had stated to the Defendant, "no Sale Date
issued"

~~iolation

of Truth in Lending when Wells Fargo Home Mortgage Loss

Mitigation and its Representatives stated "rescinded", when rescission

\

did not, nor could not occur with the exception of one rescheduling of
sale date

past the 30 day time period.

~~he foreclosure possess was not completed, therefore notice should
have been giving in accordance with ID Statute TITLE 45.

-1\ \)u-:;he

Defendant does assert the affirmative Defense that the Plaintiff,

the lender and/or its assignee, misrepresented and/or hid material facts
in this matter

\;JJ The Defendant became aware of a

l\

"Court Date" for foreclosure on 6-18-

10, during a routine follow up call to WFHM. Rep informed Defendant of
the court date on June 30 as the WFHM Representative was checking system

cf or
'\Vs

loan status

WFHM Representative stated it was also canceled.
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A

\

•

1·_lf-befe, ndant

never received any communication from WFHM or LhCLe e

cir Mle;e,.

...

Plaintiff's and attorney's RCO, or Northwest Trustee about the scheduled

court date.

~'0once
the

I

Defendant learned of the court date from the WFHM Representative,
Defendant

-\1(/Called Northwest Trustee and spoke to Todd Henderson
~The

Defendant was informed by Todd Henderson that the sale and the

\ \ foreclosure as well as the court date was "rescinded"
Todd Henderson, nor WFHM never used the word
~h

r

this matter, only the word "rescinded"

~October

"postponed" in connection

or "canceled"

15 2010 to May 16 2011, a seven month span, is outside the

. , . t h i r t y day "postponement" time frame allowed by Idaho statute 45 and
foreclosure process incomplete.

--~herefore,
~

the process for notification to be followed would be as for

initial notification and not as the Northwest Trustee did as a thirty
day postponed sale.
\,-.;

~~

Reason given in the recorded reschedule of sale is false.
Defendant arranged to reaffirm the loan through Bankruptcy and signed
an

AUTHORIZATION

condition

for

imposed on

WFHM
the

to

talk

Defendant

to

all

by WFHM

parties
for

involved

retainment

as

a

in Loan

Modification Process.

~""The

reason given for declaring default is not true. WFHM states the

Defendant
interval

had

no

stated in

contact
the

or

made

any

payments

Defaul tfiled with

during

a

10

month

the ADA County recorder's

office.

lf:::,~tices

of publication and other documents pertaining to this matter

including rescheduled sale filed with the ADA County recorder's office
are recorded two days after the sale date.

~

~However,

this is precisely the time frame the Defendant was actively

in HAMP and made all required payments and all requests for paperwork
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in which over

60

communications

took place,

through emails,

phone

'

letters and Faxes.

u

~y

The default is based on a deliberate misrepresentation by WFHM. WFHM
informed me as late as April

1st

of this year, less than 20 days before

the sale that there was not scheduled sale date.

Jb~o

notice of sale was

posted

at any time or place on the real

property

~~o

~

notice was served or a copy of the notice of sale upon an adult

occupant of the real property in the manner in which a summons is
served prior to the day of the sale.

Wells Fargo Home Mortgage Loss Mitigation and its Representatives
misled the Defendant to believe she would get in HAMP and continue in
HAMP only if the defendant agreed to terms and conditions that were to
the Defendant's legal and finical detriment.

~S we11s

Fargo Home Mortgage's disclosures were substandard.

\owells Fargo Home Mortgage failed to disclose true facts when asked by

~

the Defendant .

.(\The Defendant does assert the affirmative Defense that the Plaintiff,

Cb

the lender and/or its assignee, seek foreclosure, Auction and eviction
as an equitable remedy, when Foreclosure, Auction and eviction are an
inequitable remedy in this matter and while other equitable remedies
exist and while equitable remedy is deprived of the Defendant through
negligent and/or purposeful misrepresentation of material facts.

C-1'~ The

Defendant does assert the affirmative Defense that the

UPlaintiff, the lender and/or its assignee, acted in bad faith and with
unclean hands.
I

l\.(jThe Defendant does assert the affirmative Defense that the Plaintiff,
the lender and/or its assignee, initiated foreclosure once a temporary
loan modification is approved.

000051

The Defendant does assert the affirmative Defense that the Plaintiff,
the lender and/or its assignee, fails in fiduciary duty to use
ordinary care in the matter.

C\_~The Defendant does assert the affirmative Defense that the Plaintiff,
the lender and/or its assignee, engaged in practice of dual tracking,
halted by the HAFA and the HAMP program

c\)

The Defendant does assert the affirmative Defense that the Plaintiff,

the lender and/or its assignee, equivocal repeated ascertain of non
received and or lost paperwork
~

0\

The Defendant does assert the affirmative Defense that the Plaintiff,
the lender and/or its assignee, equivocated repeated ascertain of non
communication.

~

°\:

The Defendant does assert the affirmative Defense that the
Plaintiff, the lender and/or its assignee, actions impeding the rights
to reinstate the loan before the foreclosure date

~

The Defendant does assert the affirmative Defense that the Plaintiff,

(.)\ the lender and/or its assignee,

actions impeding the rights recover

title to the property after it's sold.
~

The defendant brings an affirmative defense in making a good faith

~\effort

in compliance of home loan modification with the Plaintiff,

however, the Plaintiff acted in bad faith.
C\CbThe Defendant brings an Affirmat1ve Defense allegations that the
\

plaintiff does lack "legal standing" to bring a foreclosure complaint
and/ or Auction sale.

°"-°\The Defendant brings an affirmative defense allegations of misconduct
by the plaintiff the lender and/or its assignee
~The Defendant brings an affirmative defense of deceptive consumer

\'()

practices, including but not limited to misrepresentations regarding
interest and other fees at the time that the loan was consummated.

\D~he

Defendant does assert that the Plaintiff failed to provide notice,

required under state law, prior to commencing a foreclosure lawsuit
000052

•

and or auction sale against defendant. Foreclosure auction bids by
third parties should neither be "creditu nor should it be discounted.
Whether recorded property deeds or conveyances after foreclosure
auctions, were legitimate and enforceable, illegal "credit bidu has
been made on a foreclosed home The defendant brings an affirmative
defense in making a good faith effort in compliance of home loan
modification with The Defendant does assert the affirmative Defense
that the Plaintiff, the lender and/or its assignee , however, acted in
bad faith.
I'.....,

CS,

The Defendant does assert the affirmative Defense that the Plaintiff,

'

the lender and/or its assignee,

allegations that the

Plaintiff,

the lender and/or its assignee, does lack "legal standing" to bring a
foreclosure complaint and/ or Auction sale.

()~The Defen~ant
"

does assert the affirmative Defense that the Plaintiff,

the lender and/or its assignee,

allegations of misconduct by the

plaintiff the lender and/or its assignee
!,;

~-/

The Defendant does assert the affirmative Defense that the
Plaintiff, the lender and/or its assignee,of deceptive consumer
practices, including but not limited to misrepresentations regarding
interest and other fees at the time· that the loan was consummated.

"~\;:)The

Defendant does assert the affirmative Defense that the Plaintiff,

the lender and/or its assignee, failed to provide notice, required
under state law, prior to commencing a foreclosure lawsuit and or
auction sale against defendant.

~"The

Defendant does request that this answer to complaints be allowed

to be amended art a later date as discovery is still an issue and the
matter of a legal and biding default, foreclosure and sale are still a
relevant issue to be resolved in court.

r

Prays the court to temporarily rescind foreclosure so that the
defendant can resolve the legal issues in court or at trial.
Prays the court to temporarily rescind auction so that the defendant
can resolve the legal issues in court or at trial.
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1. a temporary restraining order

•

'

2. a preliminary injunction
3. a permanent injunction
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Wells Fargo Home Mortgage

MAC X2302-02J
1 Home

Campus
Des Moines, IA 50328-0001

July 15, 2011

Dennis D Butcher
Margaret A Butcher
10512 W. Achillea Street
Star, ID 83669-5442
Dear Dennis D Butcher:
RE:

Loan No. 708-0200232726

I am responding on behalf of Wells Fargo Home Mortgage (WFHM) to your complaint filed with the
offices of Congressman Rual R. Labrador, which they forwarded to the Office of the Comptroller d the
C:urr~ni:y.

WFHM services the mortgage loan on behalf ofa secondary market investor. Therefore, the assistance we
can provide must not only be in accordance with the terms of the Note and Security Instrument, but also
within the guidelines established by the inv~bl'-,During a time of financial hardship,varid.s workout options are made available to our borrowers. All
workout arrangements are based upon a borrower's ability to repay the debt and investor guidelines at the
time our review is completed. It is WFHM's practice to explore any available workout options with our
borrowers upon request.
Any workout option approved is based on the borrower's proof of financial need for assistance, as well as
the ability to afford the approved workout option. WFHM relies on our borrowers to provide us with
complete and accurate financial information.
If a complete financial packet is not received, a thorough review cannot occur and the request for
mortgage assistance will be denied. Also, if the review cannot be completed within 30 days, updated
financial information may be requested.

Our records indicate that an acceleration notification was issued on December 14, 2008. This notice
advised the loan needed to be brought current by January 13, 2009, or we would accelerate the Note.
WFHM started reviewing the loan for potential workout options on February 10, 2009, under the federal
government's Home Affordable Modification Program (HAMP). This program is designed to assist
borrower who are in default or have experienced an event that will jeopardize their ability to make their
mortgage payments on their primary residence.
The financial information provided at that time reflected that your gross monthly income was $2,246.25
and your monthly expenses were $2,528.72. This reflected a monthly deficit of $282.47.
After a thorough review of you financial information, a HAMP Trial Period Plan (Trial Period Plan) was
approved on April 15, 2009. The Trial Period Plan was provided to allow you an opportunity to make
payments at an estimated amount to the payment amount after the HAMP is processed. The payment
scheduled established at that time was as follows:
Trial Period Payment #

Trial Period Payment

Due Date On or Before

1
2

$696.66
$696.66
$696.66

05/01/2009
06/01/2009
07/01/2009

3

Together we'll go far

Wells Fargo Home Mortgage is a division of Wells Fargo Bank, N.A.

000055

Butcher
July 15, 2011
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Our records indicate that we attempted to contact you on several occasions between June 12, 2009, and
April 13, 2010, to discuss your account. Specifically, in regards to the additional documentation needed in
order for WFHM to proceed with your request for assistance. As of April 14, 2010, WFHM had not
received the information required in order to complete the final review. As a result, the file was closed on
April 14, 2010.
When no retention options are available, it is the practice ofWFHM to explore other options to help you
avoid foreclosure, including liquidation. WFHM issued correspondence on April 26, 2010, which
provided you with additional information regarding the liquidation process; however, WFHM had not
received the required documentation needed to explore liquidation options we closed our file on
May 11, 2010.
On May 27, 2010, the loan was referred to outside legal counsel to initiate foreclosure proceedings. The
foreclosure action was a direct result of the loan showing due to the April 1, 2009, through May 1, 2010,
mortgage payments.
Another review to explore potential workout options was initiated on August 26, 2010. The financial
information provided at that time reflected that your monthly income was $1,328.47 and your monthly
expenses were $2,254.00. This reflected a monthly deficit of $925.53.
Our records indicate that Margaret A. Butcher filed for Chapter 7 Bankruptcy (Case No. 10-02840)
protection on September 3, 2010, and that Dennis D. Butcher filed for Chapter 7 Bankruptcy (Case No.
10-03738) protection on November 15, 2010. Due to the filing, the foreclosure proceedings were
suspended.
Due to the bankruptcy status of the loan, we were unable to communicate with you directly regarding
workout options. WFHM needed to receive written consent from your bankruptcy attorney in order to
work with you directly. As written consent was not received, and there was no response from your
attorney, the file was closed on February 10, 2011.
Our records indicate that the above referenced bankruptcy case was discharged on March 17, 2011, and as
a result, the foreclosure proceedings resumed on March 23, 2011.
I can confirm it is our practice to continue working with our borrowers who wish to explore workout
options until the date a foreclosure sale is held. We may at times agree to postpone the date of a
foreclosure sale as a result of these negotiations; however, foreclosure action is not halted or suspended
until a viable workout option has been approved and the first payment of that plan is received.
Due to the fact that there had not been a workout option established, WFHM proceeded with all
collections, acceleration and foreclosure activity until the date of the foreclosure sale, which was held on
May 16, 2011. As a result the foreclosure sale is valid and is not being rescinded.
If you have any additional questions or need clarification regarding the information provided in this
letter, please contact me directly at (800) 853-8516, extension 43164. I am available to assist you Monday
through Friday, 6:00 a.m. to 2:30 p.m., Central Time.
Sincerely,
\.)'(t.L~l<"·"" )
.:;..,.~

Nicole Fry
Executive Mortgage Specialist, Office of the President
CC:

Office of the Comptroller of the Currency
Case No. 01630763

This communication is an attempt to collect a debt and any infonnation obtained will be used for that purpose. However, if you have received a discharge of this debt in bankruptcy or are
currently in a bankruptcy case, this notice is not intended as an attempt to collect a debt as this company has a security interest in the property and will only exercise its rights against the property.
EX003/J5Z/co518820
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VERIFICATION: I swear I have read this Answer and state that all facts included are
WHEREFORE, I ask the Court to enter the orders requested above.

DATE

Af/f
,

16

'20Jl...

Notary Publ for
Residing at: ----'-----.--My Commission expires: \lf"L7..-l"2.-b~

I certify I served a copy to: (name all parties or their attorneys in the case, other than yourself)

(Name)

3oO ffMM

Si

(Stree~ Post'Offic~ddress)
>da/,>..<

1-'LJ

#ISO

[ ] By fax to (number) _ _ _ _ _ _ __

g3 7 0 Z-

[ ] By personal delivery

(City, State, and Zip Code)

[ ] By Mail
(Name)
[ ] By fax to (number) _ _ _ _ _ _ __
(Street or Post Office Address)
[ ) By personal delivery
(City, State, and Zip Code)

Typed/printedName of Party Signing

FAMILY CASE ANSWER

PAGE3

CAO 3-2 Revised 7/29/2005
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NO.---~F~ILE;:np~-7r.g:?""r/~:;..,..A.M.----'

Lance E. Olsen/ISB #7106
Derrick J. O'Neill/ISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
Boise, Idaho 83 702
Telephone: 208-489-3035
Facsimile: 208-854-3998
derrick@oneillpllc.com

I

'7

AUG 17 2011
CHRISTOPHER 0. RICH, Clerk
ByLARAAMES
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff,
vs.
MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does 1-10, whose true
identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CVOC 1113288
APPLICATION FOR DEFAULT
JUDGMENT

COMES NOW the Plaintiff, by and through its attorney of record, Derrick J. O'Neill of
the firm Routh Crabtree Olsen, P.S., and applies for the entry of default against Defendants, as
described in the Trustee's Deed attached to Plaintiffs Complaint and further moves the court for
an entry of default judgment against said Defendants.

"'
This Motion is made and based upon the Affidavit of Default and Failure
to Plead or
Otherwise Defend in Support of Application for Default Judgment, the Verified Complaint filed
herein, and Affidavit of Non-Military Service filed contemporaneously herewith.

APPLICATION FOR DEFAULT JUDGMENT, Page I

000058

,

•

By this application, Plaintiff seeks a Writ of Ejectrnent as prayed for in Plaintiff's
Complaint.
DATED This

11 day of August, 2011.
ROUTH CRABTREE OLSEN, P.S.

By:
Attorneys for Plaintiff
CERTIFICATE OF SERVICE

J.j_

I HEREBY CERTIFY that on the
day of August, 2011, I caused a true and correct
copy of this document to be served upon the following listed below:

Margaret A. Butcher
Dennis D. Butcher
10512 W. Achillea Street
Star, ID 83669

APPLICATION FOR DEFAULT JUDGMENT, Page 2

./' US Mail

--
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AUG 1 7 2011

Lance E. Olsen/ISB #7106
Derrick J. O'NeilVISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
Boise, Idaho 83 702
Telephone: 208-489-3035
Facsimile: 208-854-3998
derrick@oneillpllc.com

CHRISTOPHER D. RICH, Clerk
ByLARAAMES
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff,
vs.
MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does 1-10, whose true
identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,
Defendants.
STATE OF IDAHO )

~~~~~~~~~~~~~~~-

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CVOC 1113288
AFFIDAVIT OF DEFAULT AND
FAILURE TO PLEAD OR
OTHERWISE DEFEND

: SS.

County of Ada

)

DERRICK J. O'NEILL, first being duly sworn on oath, deposes and says:
ii

1.

He is an attorney for the Plaintiff in the above-entitled action and as such has

sufficient knowledge of the facts in this matter to make this affidavit in support of the default of
Defendants in this action.
2.

Attached hereto as Exhibit A is a true and correct copy of the Notice of Intent to

Take Default sent to Defendants.

AFFIDAVIT OF DEFAULT AND FAILURE TO PLEAD OR OTHERWISE DEFEND, Page I
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,
3.

•

More than 20 days, excluding the date of service, has elapsed, since the service of

said Summons.
4.

That said Defendants failed to serve a copy of any motion, answer, or other

defense which said Defendants might have, upon Routh Crabtree Olsen, P.S., attorneys of record
for Plaintiff.
5.

That said Defendants have failed to answer or otherwise appear in this action.

6.

The period of time provided in Idaho Rules of Civil Procedure for the said

Defendants to answer, or otherwise appear and defend, have expired.
7.

That said Defendants are adult persons, fully competent, and are not members of

the Armed Services of the United States of America as defined by the Soldiers' and Sailors' Civil
Relief Act of 1940 and amendments thereto.
8.

Based upon information and belief, the address most likely to give the said

Defendants notice of the Default Judgment is: 10512 W. Achillea Street, Star, Idaho, 83669.
FURTHER YOUR AFFIANT SAITH NOT.

SUBSCRIBED AND SWORN to before me this

J2 day of August, 2011.

Notary Public for Idaho
Residing at Meridian, Idaho
My Commission expires: 08/31/2011

AFFIDAVIT OF DEFAULT AND FAILURE TO PLEAD OR OTHERWISE DEFEND, Page 2
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CERTIFICATE OF SERVICE

J1_

I HEREBY CERTIFY that on the
day of August, 2011, I caused a true and correct
copy of this document to be served upon the following listed below:
Margaret A. Butcher
Dennis D. Butcher
10512 W. Achillea Street
Star, ID 83669

~US Mail

AFFIDAVIT OF DEFAULT AND FAILURE TO PLEAD OR OTHERWISE DEFEND, Page 3

000062

,

•

Lance E. Olsen/ISB #7106
Derrick J. O'Neill/ISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
Boise, Idaho 83702
Telephone: 208-489-3035
Facsimile: 208-854-3998
derrick@oneillpllc.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)
)
)
)
)

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff,

vs.

)

MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does 1-10, whose true
identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,

)
)
)
)
)
)

Defendants.

~~~~~~~~~~~~~~~

Case No. CVOC 1113288

NOTICE OF INTENT TOTAKE
DEFAULT

)
)

YOU WILL PLEASE TAKE NOTICE that the Plaintiff will ask the Court to enter the
default judgment of the Defendants for failing to answer the Plaintiffs Complaint on or about the
16th day of August, 2011.
DATED This 10th day of August, 2011.
ROUTH CRABTREE OLSEN, P.S.

By:
Derric J. O'Neill, Of the Firm
Attorneys for Plaintiff

NOTICE OF INTENT TO TAKE DEFAULT- Page I

''A"
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•
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 10th day of August, 2011, I caused a true and correct
copy of this document to be served upon the following listed below:
Margaret A. Butcher
Dennis D. Butcher
10512 W. Achillea Street
Star, ID 83669

NOTICE OF INTENT TO TAKE DEFAULT - Page 2

v

US Mail
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NO·---~;;:;:;-+t!=-~--

··---FIL~e?; 3

\._} ,c. \

AUG 17 2011

(}~

-r;;f- "',,,\•'
z; \' <- Lance E. Olsen/ISB #7106

e-tf

CHRISTOPHER D. RICH, Clerk

Derrick J. O'Neill/ISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
Boise, Idaho 83702
Telephone: 208-489-3035
Facsimile: 208-854-3998
derrick@oneillpllc.com

ByLARAAMES
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff,
vs.
MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does 1-10, whose true
identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,
Defendants.
STATE OF IDAHO )

~~~~~~~~~~~~~~~-

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CVOC 1113288
AFFIDAVIT OF NON-MILITARY
SERVICE

: SS.

County of Ada

)

DERRICK J. O'NEILL, being first duly sworn, on oath deposes and says:
1.

That he is the attorney for the above-named Plaintiff; that to the best of his

knowledge and belief, Defendants are not in any of the Armed Services of the United States, and
are not in the military service of the United States as (a) a member of the Women's Volunteer
Naval Reserve (W.A.V.E.S.), of the Women's Auxiliary Corps or (b) training or being educated
under the supervision of the United States preliminary to induction into the military service, or

AFFIDAVIT OF NON-MILITARY SERVICE, Page I
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(c) under orders to report for induction under the Selective Training and Service Act of 1940, as
amended, or any mobilization general order of the President of the United States, or (d) as a
member of the Enlisted Reserve Corps under orders to report for military service, or (e) an
American citizen serving with the forces of any nation allied with the United States in the
prosecution of any war, within the purview of the Soldiers' and Sailors' Relief Act of 1940, as
amended, or (f) in the Federal service on active duty as a member of the Army, Navy, Marine
Corps or Coast Guard of the United States, or an officer of the Public Health Service detailed by
proper authority for duty either with the Army or the Navy, or (g) any other branch of the Armed
Services of the United States; and further, that said Defendants are not infants or incompetent
persons.
FURTHER YOUR AFFIANT SAITH NOT.

D~ONeill
SUBSCRIBED AND SWORN TO before me this

J1 day of August, 2011.

Notary Public for Idaho
Residing at Meridian, Idaho
My Commission Expires: 08/31/2011

AFFIDAVIT OF NON-MILITARY SERVICE, Page 2
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•
CERTIFICATE OF SERVICE

J1

I HEREBY CERTIFY that on the
day of August, 2011, I caused a true and correct
copy of this document to be served upon the following listed below:
Margaret A. Butcher
Dennis D. Butcher
10512 W. Achillea Street
Star, ID 83669

AFFIDAVIT OF NON-MILITARY SERVICE, Page 3

US Mail
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISDI~
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAA

"f.L.

----

UG 2 3 2011

MAGISTRATE DIVISION
JllU$TOPHER D. RICH
Sy DEBRA URIZAR '

Clerk

~

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Case No.CVOCl 113288
Plaintiff,

vs.

ORDER DENYING DEFAULT JUDGMENT

MARGARET A. BUTCHER and DENNIS D.
BUTCHER,
Defendants.
IT IS HEREBY ORDERED as follows:
X

1. Plaintiff's Motion For Default and Judgment is denied. Defendant filed an

Answer on August 16, 2011.
_ _ _ 2. Plaintiff's Motion For Default and Judgment denied. An attorney has filed
an Appearance on behalf of the Defendant.
_ _ _ 3. Plaintiff's Motion For Default and Judgment is denied due to absence of

Order Denying Default Judgment

1
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CERTIFICATE Of MAILING

I hereby certify that on thi@1/ay of August, 2011, I mailed (served) a true and correct
copy of the above-entitled order to the addresses as follows:
LANCE OLSEN
ATTORNEY AT LAW
300 MAIN STE 150
BOISE ID 83702

Order Denying Default Judgment

MARGARET BUTCHER
10512 W ACHILLEA
STAR ID 83669

2

000069
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~ 11:;sr;~~t~~~~
Lance E. Olsen/ISB #7106
Derrick J. O'Neill/ISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
Boise, Idaho 83702
Telephone: 208-489-3035
Facsimile: 208-854-3998
derrick@oneillpllc.com

SEP 2 8 2011
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff,

)
)
)

Case No. CVOC 1113288

)

)
)
vs.
)
MARGARET A. BUTCHER; DENNIS D.
)
BUTCHER; and John Does 1-10, whose true )
identity is unknown, as Occupants of the
)
Premises located at 10512 W. Achillea
)
)
Street, Star, Idaho, 83669,
)
_ _ _ _ _ _D_e_fe_n_d_an_t_s._ _ _ _ _ _ _ )

MOTION FOR SUMMARY
JUDGMENT

COMES NOW the Plaintiff, by and through its attorneys of record, Routh Crabtree
Olsen, P.S., and pursuant to Idaho Rule of Civil Procedure 56 asks the Court for judgment on
Plaintiffs claims. This Motion is supported by the Idaho Rules of Civil Procedure, applicable
Idaho case law, Idaho Code § 45-1501 et seq. and the Memorandum in Support submitted
contemporaneously herewith.

MOTION FOR SUMMARY JUDGMENT- Page 1
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DATED This ~day of September, 2011.

ROUTH CRABTREE OLSEN, P.S.

By:

CERTIFICATE OF SERVICE

dg

I HEREBY CERTIFY that on the
day of September, 2011, I caused a true and
correct copy of this document to be served upon the following listed below:
Margaret A. Butcher
10512 W. Achillea Street
Star, ID 83669

MOTION FOR SUMMARY JUDGMENT- Page 2

V

US Mail
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':11:m ~1-Lance E. Olsen/ISB #7106
Derrick J. O'Neill/ISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
Boise, Idaho 83702
Telephone: 208-489-3035
Facsimile: 208-854-3998
derrick@oneillpllc.com

SEP 2 8 2011
,CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)
)
)
Plaintiff,
)
)
)
vs.
)
MARGARET A. BUTCHER; DENNIS D.
)
BUTCHER; and John Does 1-10, whose true )
identity is unknown, as Occupants of the
)
)
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,
)
)
~~~~~-D_e_fl_en_d_an_t_s_.~~~~~~ )
STATE OF IDAHO )

FEDERAL HOME LOAN MORTGAGE
CORPORATION,

Case No. CVOC 1113288

AFFIDAVIT OF DERRICK J.
O'NEILL

) SS.

)

County of Ada

DERRICK J. O'NEILL, being first duly sworn upon oath, deposes and says:
1.

I am the attorney for Plaintiff and I make this affidavit of my own personal

knowledge and belief
2.

Attached hereto as Exhibit A are true and correct copies of the Affidavit of

Mailing, Affidavit of Service and Posting and Affidavit of Publication as recorded in the

AFFIDAVIT OF DERRICK J. O'NEILL - Page 1
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mortgage records of Ada County, Idaho as Instrument Nos. 110075667, 110075668 and
110075669.
3.

Attached hereto as Exhibit B is a true and correct copy of the bankruptcy docket

for the bankruptcy of Margaret Butcher, Idaho Bankruptcy Case No. 10-02840. As noted in that
docket, a motion for stay relief was filed on behalf of Wells Fargo on September 23, 2010 as
Docket No. 17. Also attached hereto as Exhibit B is a true and correct copy of the motion for
stay relief. No objection to that motion for stay relief was filed and an order granting the motion
for stay relief was filed by the Court on October 18, 2010 as reflected in Docket No. 21.
4.

This Affidavit is submitted in support of the Motion for Summary Judgment filed

in the above-referenced matter.
FURTHER YOUR AFFIANT SAITH NAUGHT.

Derri~Neill
SUBSCRIBED AND SWORN To before me this

rJV,

day of September, 2011.

~'-!V\.~

Notary Public for Idaho
Residing at Meridian, Idaho
Commission Expires: 08/31/2017

AFFIDAVIT OF DERRICK J. O'NEILL- Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the .Q{l_ day of September, 2011, I caused a true and
correct copy of this document to be served upon the following listed below:
Margaret A. Butcher
10512 W. Achillea Street
Star, ID 83669

AFFIDAVIT OF DERRICK J. O'NEILL - Page 3
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After recording return to:
Northwest Trustee Services, Inc.
P.O. Box997
Bellevue, WA 98009

AFFIDAVIT OF CERTIFIE MAIL
File No. 7023.74887

BUTCHER, DEN IS and MARGARET

State of Wa..,.hington, C.ounty of King) ss:
I, the undersigned, being first duly swam, depose and say and certify th t:
At all times hereinafter mentioned, I was and now am a resident of th State of Washi
the age of eighteen years and not the beneficiary or beneficiary's successor in nterest named in
sale given under the terms of that certain deed described in said notice.
I served a copy of the attached "Notice Required by Idaho Law" affi d to the Notice
LC. 45-1505(3), and Notice ofTrustee's Sale by mailing a copy thereof by ce ified andior regi
requested to each of the following named persons (or their legal representative where so indi
known address, to-wit:
Dennis D. Butcher
10512 W. Achillea SL

Margaret
lOSU W.

Star, ID 83669

Star, ID

ton, a compclent person over
the attached original notice of

f Default in acmrdance with
tered mail with return receipt
ted) at their respcl.'tive last

In addition, I served a copy of the Notice of Default and Notice o Trustee's Sale y mailing a copy thereof by
certified and/or registered mail with return receipt requested to each of the following n med persons (or their legal
representatives, where so indicated) at their respective last known address, lo- it:

State Fa

Occupant(s)
10512 W. Achillea SL

Star, ID 83669
Starlight
c/oAMI

Starlight Meadows HOA, Inc.
P.O. Box 5714
Boise, ID 83705

1521 E Bose Ave.
Boise, ID 3706

Each of the notices so mailed was certified to be a true copy of the o ·ginal Notice of
Sale, each such copy was contained in a sealed envelope, with postage thereo fully prepaid, a
United States post office at Bellevue, Washington, on {A .-1 (p -10
. ith respect to eac
notice was mailed with postage thereon sufficient for first class delivery to the address indicate
form to request and obtain a return receipt. Each of said notices was mailed aft the Notice of

''.All

efault and Notice of Trustee's
d was deposited by me in the
person listed above, one such
and was mailed with a proper
fault was recorded.
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As used herein, the singular includes the plural, trustee includes successor truste , and person incl des corporation and any other
legal or commercial entity.

STATE OF WASHINGTON

)
) SS.

COUNTY OF KING

)

·~.......,...::....:-=---' 20_jQ_, before me a Not ry Public in and or said state, personally
known or identified to me lo be the p rson whose nam is subscribed to the within
appeare
,
ly sworn, declared that the statements ther in are true, and cknowledged to me that
instrument, and being by me f
he/she executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed
certificate first above written.

COURTNEY A. BAKER
Notary Public
Residing at: -1------.l!>*~~--
My commissio

STATE OF WASHINGTON

NOTARY PUBLIC
MY COMMISSION EXPIRES
06-i1-12
NORTHWEST TRUSTEE SERVICES, INC.
P.O. Box 997
BELLEVUE, WA98009

File No:
Client:

7023.74887
Wells Fargo Home Mongage
Borrower: BUTCHER, DEN IS and MARGARE

Phone 425-586-1900
Fax 425-586-1997

000076

Notice of Trustee's S le
Idaho Code 45-1506
Today's date: June 15, 2010
File No.: 7023.74887
Sale date and time (local time): October 15, 2010 at 11:00 AM
Sale location: 202 South Cole Road, Boise, ID 83709
Property address: 10512 W. Achillea St.
Star, ID 83669
rporation
Successor Trustee: Northwest Trustee Services, Inc., an Idaho
P.O. Box997
Bellevue, WA 98009
(425) 586-1900
Deed of Trust information
Original grantor: Dennis D. Butcher and Margaret A But ·her, husband a 1d wife
Original trustee: Brad L. Williams, c/o UPF Inc.
Original beneficiary: Home Federal Bank
Recording date: December 15, 2005
Recorder's instrument number: 105191493
County: Ada
Sum owing on the obligation:
as ofJune 15, 2010: $155,572.67
Because of interest, late charges, and other charges that ma vary from da, to day, the amount due
on the day you pay may be greater. Hence, if you pay the mount shown a ove, an adjustment may
be necessary after we receive your check. For further info ation write or call the Successor
Trustee al the address or telephone number provided above
Basis of default: failure to make payments when due.

Please take notice that the Successor Trustee will sell at public auc ion to the high st bidder for certified
funds or equivalent the property described above. The property ad ress is identifi
113 but is not warranted to be correct. The property's legal deserip ion is:

to comply with IC 60-

Lot 9 in Block 1 of Starlight Meadows Subdivision No. 4, accordin
Book 80 of Plats at Page(s) 8567 and 8568, official records of Ada
The sale is subject to conditions, rules and procedures as described t the sale and hich can be reviewed at
www.northwesttrustee.com or USA-Foreclosure.com. The sale is ade without re resentation, warranty or
covenant of any kind.
THIS COMMUNICATION IS FROM A DEBT COLLECTOR AND IS AN A EMPT TO
COLLECT A DEBT. ANY INFORMATION OBTAINED WI
BE USED OR THAT PURPOSE.
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Afler Recording, Return to:
Northwest Trustee Services, loc.

r.o.Boxm
Bellevue, WA 98009

NOTICE OF DEFAU ~
MIN No.

FHe No. 7023.74887

Wells Fargo Bank, NA (..Current Beneficiary") is holder of the beneficial inte~ st under the deed ftrust executed by Denni~
IJ. Butcher and Margaret A. Butcher, husband and wife, as Grantor(s), to B
L. Williams, c UPF Inc., as Trustee. amJ
Home Federal Bank, <L<; Beneficiary, recorded December 15, 2005, as lnstrum nt No. 10519149 Mortgage Records of Ad11
County, Idaho and encumbers real property described as follows;
Lot 9 in Block l of Starlight Meadows Subdivision No. 4, according to the fficial plat there , filed in Book 80 of Plats
at Page(s) 8567 and 8568, official records of Adn County, Idaho.
Current Beneficiary has Jeclare.d 1h~11 th.: Ornntor is in breach of the terms and
of trust. The nature of the breach is Grantnr·s failure to pay, when due, the
applicable, escrow requiremtints of Sl,100.75 for each of the months of Ap
subsequent payments, costs. advances, attorneys' and trustee's fees and costs ac
reinstatement of the ohligatirn1.

nditions of the o
onthly payments
'I 2009 through
ruing until the dat

igal!o n secured by the llectl

f principal, interest and. if
ay 2010 together with ;.II
of sale, full sati~litc1io11. ur

As a result or this brnach, Current Beneficiary elects to sell the property to satisf the obligation.

Dated as of this 27 day of May. 2010.

Northwesr Trus

Services, Inc., ·rustee

lls Assistant Vic

STATF. OF WASHINGTON

)
) SS

COUNTY OF KING

)

On this 27 day of May, 2010. befoni me u Notary Public in and for said st~te, iersonally ~pperlr~ l Tndd Hendricks known or
identified to me lo be the as.<.istant vice president of the corporation that cXet:uk the instrument or the person who e~ccutc<l lhc
instrument on behalf of saiil corporation, and acknowledged to me that such ui oration eitecuted t c same.
IN WITNESS WHEREOF, I have hereunto set my hand and affiited my offic al seal the day an year in thi~ certificate firsl
above written.
(J
~~!L.._!'.J!L1.UU!f!.~~~=-
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NOTICE RE UIRED BY IDA 0 LAW

Mortgage foreclosure is a legal proceeding

here a le der terminates a

borrower's interest in property to satisfy unpaid

ebt secur d by the property.

This can mean that when a homeowner gets b

or her mortgage

payments, the lender forces a sale of the home

n which th mortgage loan is

based. Some individuals or businesses may sa

they can 'save" your home

from foreclosure. You should be cautious abouts ch claims. It is important that
you understand all the terms of a plan to ' escue" y u from mortgage
foreclosure and how it will affect you. It may resul in your los ng valuable equity
that you may have in your home. If possible, you shoul

consult with an

attorney or financial professional to find out wha other opti ns you may have.
Do not delay seeking advice, because the longer y u wait, the fewer options you
may have.

Under Idaho law, you have five (5) days to rescin
agreements that relate to transferring interests in prope

or money in a

foreclosure situation. An attorney or financial p ofessional

an tell you more

about this option.
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FEI,LLC
Affidavit of Posting and Se •ce
State ofldaho
County of Ada

Dominic Menchaca, being sworn, says:
•

That I am a citizen of the United States, over 18 years of e, a resident ofldaho, and not a
party to the proceeding referred to in the attached Notice fTrustee's Sale:

•

That my business address is , Boise. ID.

Signed in Ada County, Idaho by:

Signature
Date
8

State of Idaho
~
County of _ _.....~._..,......_-=--

EDWIN P. WHITFIELD
NOTARY PUBLIC
STATE OF IDAHO

Notary Public for Idaho:
Residing at:

Commission expires:

D1Zlll?1J
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Notice of Trustee's S le
Idaho Code 45-1506
Today's date: June 15, 20 l 0
File No.: 7023.74887
Sale date and time (local time): October 15, 20 IO at 11:00 AM
Sale location: 202 South Cole Road, Boise, ID 83709
Property address: I 0512 W. Achillea St.
Star, ID 83669
Successor Trustee: Northwest Trustee Services, Inc .• an Idaho orporation
P.O. Box 997
Bellevue, WA 98009
(425) 586-1900
Deed of Trust information
Original grantor: Dennis D. Butcher and Margaret A. Bu cher, husband a d wife
Original trustee: Brad L Williams, c/o UPF Inc.
Original beneficiary: Hom¢ Fe<leral Bank
Recording date: December 15, 2005
Recorder's instrument number: 105191493
County: Ada
Sum owing on the obligation:
as of June 15, 2010: $155,572.67
Because of interest, late charges, and other charges that
y vary from da to day, the amount due
on the day you pay may be greater. Hence, if you pay the mount shown a ove, an adjustment may
be necessary after we receive your check. For further info mation write or call the Successor
Trustee at the address or tel~hone number provided abov
Basis of default: failure to make payments when due.

Please take notice that the Successor Trustee will sell at public au tion to the high t bidder for certified
funds or equivalent the property described above. The property ad ess is identifi to comply with IC 60l 13 but is not warranted to be correct. The property's legal descri tion is:
Lot 9 in Block I of Starlight Meadows Subdivision No. 4, accordi g to the official lat thereof, filed in
Book 80 of Plats at Page(s) 8567 and 8568, official records of A County. Idaho.
The sale is subject to conditions, rules and procedures as describe
www.northwesttrustec.com or USA-foreclosure.com. The sale is
covenant of any kind.

hich can be reviewed at
de without re resentation, warranty or

THIS COMMUNICATION IS FR;OM A DEBT COLLECTO
COLLECT A DEBT. ANY INFORMATION OBTAINED W

AND IS AN TTEMPT TO
L BE USED OR THAT PURPOSE.
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IDAHO BUSINESS REVIEW
S;)S-12-2617
P.O. Box 86
Mi~neapolis,

MN 50486-2617

FEI, LLC
Melanie Daigneaul::
P.O. Box 219
Bellevue, WA 98009

NOTICE OF TRUSTEE'S SALE
IdshoCode45-l606Today'sdate:'tal Lines 57'Cost Per- Lines .s:/.69 Total $16 .16
June 16, 2010 Pile No.: 7023.74887
Sale date and time (local time):
Oct.ober 16, 2010 at 11:00 AM Sale)OF OF PUBLICATION
1oeation: 202 South Cole Road, Boise, 1 t
f Id h
ID83709Propertyaddrees: 10612W. e 0
a o
Achlllea St. Star, ID 83669mty of Ada
Sueeessor Trustee:
Northwest
=~Boxln~in8:eJ:!1° m Evans, beinq first duly sworn, deposes an says: '.:'hat your
WA 98009.(426) 586-1900 Deed :t:iant is over ::he age of ei.ght en
(18) y ars, and is the
Trust information Original grantor: )lisher [or designated agent of
e publis r] of the IDAHO
~~h~~~3INESS REVIEW, a weekly new~pap r, publish d in Bcise, Ada
trustee: Brad L. Williams, clo UPFmty, State of Idaho, and having
general c · rculation in said
Inc. Original beneficiary: Homemty,
and which said newspaper has been continuously and
Federal Bank Recording date:interruptedly published i.n said c unty durin
a period of 78
December
16, 2006 Beeorder'sCounty:1secu::1ve
instru·
·
1.
•
t o t h e f irst
·
bl icatio
·
·
f tie
i...
•
•ment
number:
weer;.s
prior
p'.l
o
notice,
a
105191493
i.MaSumawingontheobligation:asJY of which is attached hereto. T. at said no ice was published
•Of June 16, 2010: ·$166,672.67 said newspaper once each week f r
4 conse utive _weeks, the
Becauseofinterest,latecbarges,andrst
publication
being
on
he
28th
other charges that may vuy from
lO
d h
.
h l th
day to day, the amount due on thei' of
0 , an t e 1 as:: bein on t e 9
dayyoupaymaybegreater.Hence,if
da of July, 2 10.
you pay the amount shown above, an
atljustment may be necessmy after
we receive Your check. For further::-;--;-.::-;::-=~~--:::;-~~~~~~~;;;;;;;;;~--:;
information write or call theollsher
agen
f the ·publisher]
·Suc:c:essor Trustee at the address or
telephone number prm>ided above. ate of Idaho }
Basis of detault: failure to make paySS.
ments when due. Please t.ake notice
that the SuccesaorTrustee will sell ati;.n t y of Ada
public auction to the highest bidder
for certified funds or equivalent the
t hi
19 th
5
property described above. The property address is identified t.o complyY of July, 2010, before me, a l'i tary Publi
in and for the
with IC 60-113 but is not wammted:.te of Idaho, personally appeared ean Eva:i.s, known to me ::o be
to be eorrect.
· h er [""
·
t e d agen t o th e p ubl 1· h er ] o f t h e IDAHO
description
is: The
Lot ·property's
g m Block legal
l or" p ub l is
vr .d es19na
Starlight Meadows Subdivision No: 3:NESS REVIEW~ and the person who e name is
ubscribcd to the
4,accm:dingtotheofficialplatthere-Cdavit set forth herein, and being first du y sworn, declared
of,fil.edinBook80o£PlatsatPage(s)3.t ~he statements contained there n are true and ack:i.owledged
8567 and 8568, ofiicial records~ Ada
~
County,ldaho.'l'htisaleissubjec:tto oe that he execut,ed the same.
~ rules and procedures as
described at the sale and which can
. )' ;/
be reviewed at www.northwesttrustee.com or USA-Foieclosure.com.
Nolary Public
aho
The sale is made without representation, wammty or covenant of any
Residing at Boise, daho
.....~'-Ntfo#:f#Hto/IH~~H~
kind. (fS# 7023.74887) 1002.180468My Commission Expires 3125/2011
FEI
CHRIS SMITH
Publish June 28, July 5, 12 & 19,
2010

-- -

NOTARY PUBLIC
STATE OF IDAHO

l

WJllA/l/Jo'N/r/t/t;':'llifci:·A+
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CM/ECF LIVE- U.S. Bankruptcy Court

Page 1of4

CLOSED

U.S. Bankruptcy Court
District of Idaho [LIVE] (Boise)
Bankruptcy Petition#: 10-02840-JDP
Date filed: 0910312010
Date terminated: 12/07/2010
Debtor discharged: 12/06/2010

Assigned to: Jim D Pappas
Chapter 7
Voluntary
No asset

Debtor disposition: Standard Discharge

represented by Laura E Burri
POB 2773
Boise, ID 83701-2773
(208) 342-4591
Fax : (208) 342-4657
Email: lburri@ringertlaw.com

Debtor

Margaret A Butcher
10512 W Achillea St
Star, ID 83669
SSN I ITIN

Trustee

Richard E Crawforth
410 S Orchard St, Ste 172
Boise, ID 83705
208-424-8188
U.S. Trustee

US Trustee
Washington Group Central Plaza
720 Park Blvd, Ste 220
Boise, ID 83 712
208-334-1300

Filing Date

09/03/2010

09/03/2010

Docket Text

#

1

Chapter 7 Voluntary Petition. Fee Amount $299 Filed by
Margaret A Butcher :Petition signature pages due by
09/8/2010:SOFA signature page due by 09/8/2010:Declaration of
Schedules signature page due by 09/8/2010. (Burri, Laura)

2-

Meeting of Creditors with 34l(a) meeting to be held on
09/28/2010 at 03:00 PM at 720 Park Blvd, Suite 210, Washington
Group Central Plaza. Objections for Discharge due by
11/29/2010. (Burri, Laura)

https://ecf.idb.uscourts.gov/cgi-bin/DktRpt.pl?217908 l 84010708-L_908 _ 0-1

,. 6''

12/29/2010
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CM/ECF LIVE - U.S. Bankruptcy Court

•

Page 2of4

09/03/2010

J.

Social Security Statement - SEALED Document Filed by Debtor
Margaret A Butcher. (Burri, Laura)

09/03/2010

1

Disclosure of Compensation by Laura E. Burri 3573 Filed by
Debtor Margaret A Butcher. (Burri, Laura)

~

Chapter 7 Statement of Current Monthly Income and Means Test
Calculation- Form B22A Filed by Debtor Margaret A Butcher.
(Burri, Laura)

6

Receipt of Voluntary Petition (Chapter 7)(10-02840) [misc,volp7]
( 299.00) Filing Fee. Receipt number 2787492. Fee amount
299.00. (U.S. Treasury)

1

Certificate of Credit Counseling Filed by Debtor Margaret A
Butcher. (Burri, Laura) Note: Debt Repayment Plan not attached
as stated on the form.

09/03/2010

~

Statement of Domestic Support Obligations Filed by Debtor
Margaret A Butcher. (Burri, Laura)

09/03/2010

2

Employee Income Records (SEALED) Filed by Debtor Margaret
A Butcher. (Burri, Laura)

09/03/2010

10

Tax Documents for the Year for 2008 - SEALED Document Filed
by Debtor Margaret A Butcher. (Burri, Laura)

11

Tax Documents for the Year for 2009 - SEALED Document Filed
by Debtor Margaret A Butcher. (Burri, Laura)

09/03/2010

09/03/2010

09/03/2010

09/03/2010

09/03/2010

The Court has received the following original signature page[s]:
Petition page 2, Petition page 3, SOFA, Declaration of Schedules,
(RE: related document(s) l Voluntary Petition (Chapter 7) filed
by Debtor Margaret A Butcher) (lmj)

09/07/2010

12

Income Tax Turnover Order and Notice of Requirement to
Complete Course in Financial Management- Financial
Management Course Certification - Official Form 23
Due: 11112/2010. (nl)

09/09/2010

13

BNC Certificate of Mailing- Meeting of Creditors Service Date
09/09/2010. (Admin.)

14

BNC Certificate of Mailing- Notice of Requirement to Complete
Course in Financial Management. Service Date 09/09/2010.
(Admin.)

09/09/2010

https://ecf.idb.uscourts.gov/cgi-bin/DktRpt.pl?217908184010708-L_908 _ 0-1

12/29/2010
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CM/ECF LIVE- U.S. Bankriiptcy Court

09/09/2010

09/21/2010

09/23/2010

09/23/2010

09/23/2010

•

Page 3of4

li

BNC Certificate of Mailing- Ch.7 Income Tax Turnover Order
Service Date 09/09/2010. (Admin.)

16

Financial Management Course Certification (Form 23) Filed by
Debtor Margaret A Butcher (RE: related document(s) 12 Income
Tax Turnover Order). (Burri, Laura)

17

Motion for Relief from Stay. Fee Amount $150, Filed by
Creditor Wells Fargo Bank, N.A. Last day to Object 10/13/2010.
(0 lsen, Lance)

18

Receipt of Motion for Relief from Stay(l0-02840-JDP)
[motion,mrlfsty] ( 150.00) Filing Fee. Receipt number 2815744.
Fee amount 150.00. (U.S. Treasury)

19

Declaration re: Filed by Creditor Wells Fargo Bank, N.A. (RE:
related document(s) 17 Motion for Relief from Stay. Fee Amount
$150,). (Olsen, Lance)

09/29/2010

Chapter 7 Trustee's Report of No Distribution: I, Richard E
Crawforth, having been appointed trustee of the estate of the
above-named debtor(s), report that I have neither received any
property nor paid any money on account of this estate; that I have
made a diligent inquiry into the fmancial affairs of the debtor(s)
and the location of the property belonging to the estate; and that
there is no property available for distribution from the estate over
and above that exempted by law. Pursuant to Fed R Bank P 5009,
I hereby certify that the estate of the above-named debtor( s) has
been fully administered. I request that I be discharged from any
further duties as trustee. Key information about this case as
reported in schedules filed by the debtor(s) or otherwise found in
the case record: This case was pending for 1 months. Assets
Abandoned (without deducting any secured claims): $ 125076.26,
Assets Exempt: $ 10250.00, Claims Scheduled: $ 221492.46,
Claims Asserted: Not Applicable, Claims scheduled to be
discharged without payment (without deducting the value of
collateral or debts excepted from discharge):$ 221492.46.
(Crawforth, Richard)

09/29/2010

Returned mail received for NCO Financial 55, PO Box 13570,
Philadelphia, PA 19101. (RE: related document(s) .Ll. BNC
Certificate of Mailing - Meeting of Creditors) (kr)

09/29/2010

20

341(a) Meeting Minutes - Debtor Present. (Crawforth, Richard)

10/18/2010

21

Order Granting Motion For Relief From Stay (Related Doc # 17 )
Signed on 10/18/2010. (th) (Entered: 10/19/2010)

https://ecf.idb.uscourts.gov/cgi-bin/DktRpt.pl?217908184010708-L_908_0-1

12/29/2010

000085

•

e

CM/ECF LIVE - U.S. Bankruptcy Court

Page4 of4

10/21/2010

22

BNC Certificate of Mailing- Order on Motion for Relief from
Stay Service Date 10/21/2010. (Admin.)

12/06/2010

23

Order Discharging Debtor(s) (Admin.)

12/07/2010

24

Order Approving Trustee's Report of No Distribution and Closing
Estate (Ch.7) Signed on 12/7/2010. (th)

12/08/2010

25

BN C Certificate of Mailing - Order of Discharge. Service Date
12/08/2010. (Admin.)

26

BNC Certificate of Mailing - Order Approving Trustee's Report
of No Distribution and Closing Estate (Ch.7) Service Date
12/09/2010. (Admin.)

27

Creditor Request for Notice Filed by Creditor Wells Fargo Bank,
N .A.. (Olsen, Lance)

12/09/2010

12/23/2010

I
I

PACER Service Center

I

12/29/2010 10:28:01

Transaction Receipt

PACER
Login:

BCiient
Code:

Description:

Docket
Report

Billable
Pages:

DEJlo.16

Search
Criteria:

I
I
I

10-02840-JDP Fil or Ent: filed
Doc From: 0 Doc To: 99999999
Term: included Format: html

https://ecf.idb.uscourts.gov/cgi-bin/DktRpt.pl?2 l 7908l84010708-L_908 _ 0-1

I

12/29/2010
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Lance E. Olsen #7106
Derrick J. O'Neill of Counsel #4021
ROUTH CRABTREE OLSEN
300 Main Street, #150
Boise, Idaho 83 702
Telephone: (208) 489-3035
Facsimile: (208) 854-3998
lolsen@rcolegal.com
derrick@oneillpllc.com

Attorneys for Wells Fargo Bank, N.A.
UNITED STATES BANKRUPTCY COURT
DISTRICT OF IDAHO
Inre:

Case Number 10-02840-JDP

Margaret A Butcher

Chapter 7

Debtor.
MOTION FOR RELIEF FROM STAY BY WELLS FARGO BANK, N.A.

I.

Introduction

COMES NOW, Wells Fargo Bank, N.A. ("Creditor") and moves this court for an order
terminating the automatic stay and allowing Creditor to proceed with and complete any and all
contractual and statutory remedies incident to its security interests held in real property
commonly described as 10512 W Achillea St, Star, ID, 83669, ("Property") and legally
described as set forth in the Deed of Trust attached as Exhibit B to this motion. Creditor further
seeks relief in order to, at its option, offer, provide and enter into any potential forbearance
agreement, loan modification, refinance agreement or other loan workout/loss mitigation
agreement and to contact the Debtor via telephone or written correspondence to offer such an
agreement, which shall be non-recourse unless included in a reaffirmation agreement. Creditor

Motion For Relief From Stay
Page - 1

\\fJ'
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•
further moves that, absent objection, the provisions of F.R.B.P. 4001(a)(3) be waived to avoid
further deterioration of Creditor's secured position.
II.

Jurisdiction

This court has jurisdiction over this proceeding pursuant to 28 U.S.C. § 1334 and 28
U.S.C. § 157(b)(2)(G). This case relates to a case under Title 11 of the United States Code. This
proceeding is defined as a "core proceeding" as that is defined in the Code.

III.

Standing

Under 11 U.S.C. § 362, a party seeking relief from stay must be a "party in interest." To
establish that Creditor is a "party in interest", a creditor must establish that it has at least a
colorable claim to the property that is the subject of the motion. In the case at bar, Creditor's
claim is based on the attached Note (Exhibit A) and Deed (Exhibit B). Creditor's interest in the
Note and Deed is described below and evidenced by the attached exhibits.
The Deed acts as the security for the Borrower's payment on the Note. The Deed is
recorded with the county in which the property is situated as evidence of the debt described in
the Note for the .benefit of any subsequent parties that may take an interest in the property
described.
The Note is a negotiable instrument as that term is defined by Idaho Code § 28-3-104.
Under the terms of the Note, Borrower is obligated to pay the instrument according to its terms
at the time it was issued. Creditor is entitled to enforce the note under Idaho Code§ 28-3-301.
Under Idaho Code § 28-3-301(i), the holder of a negotiable instrument is entitled to
enforce that instrument. The term "holder'' includes the person in possession of a negotiable
instrument that is payable to a bearer that is in possession. Idaho Code § 28-1-201. A note not
indorsed to a particular payee is a note "lndorsed in Blank." A note Indorsed in Blank is payable
Motion For Relief From Stay
Page - 2
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to the bearer and may be transferred by possession alone. Idaho Code § 28-3-205. The transfer
of a note secured by a deed of trust carries with it the security agreement as incident. See
Spencerv. Alki Point Transportation Company, 53 Wash. 77, 101P.509 (Wash. 1909).

In the case at bar, the Note attached as Exhibit A, together with the declaration
accompanying this motion establish that Creditor is the holder of note indorsed in blank and is
thus entitled to enforce the Note and foreclose on the deed of trust. Therefore, Creditor has
standing to bring this motion.

IV.

Parties in Interest

On or about December 15, 2005, Dennis D. Butcher and Margaret A. Butcher ('Debtor'
collectively hereafter), executed and delivered a note in favor of Home Federal Bank in the
original principal amount of $147,900.00.
The indebtedness under the note is secured by a deed of trust recorded against the
Property. A copy of the deed of trust is attached as Exhibit Band incorporated by this reference.
Margaret A Butcher ('Debtor' herein) filed for protection under Chapter 7 of Title 11 of
the United States Code on September 3, 2010.

V.

Default

Debtor is in default pursuant to the terms of the note for failure to make the required
payments. Payments are credited as last received to first due. Creditor's loan status reflects
payments now owing due after April I, 2009. Monthly payments are $1,053.53.
Any action to foreclose Debtor's security interest has been stayed by the present
bankruptcy.
Motion For Relief From Stay
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VI.

Estimate of Obligation

The approximate amount owed under the terms of the note is $155,981.34. This total is
an approximation of the lien, including principal balance plus accrued interest, late charges,
escrow shortages and other fees & costs. This estimate is provided only for the purposes of this
motion and cannot be relied upon for any other purpose, including tender of payoff. An exact,
itemized payoff figure will be obtained from Creditor upon written request to counsel for the
Creditor.

VII.

Value of the Property

Debtor's sworn schedules value the Property at $125,000.00.

VIII. Authority
Under 11 U.S.C. § 362 (d)(l), on request of a party in interest, the Court shall terminate,
annul, modify or condition the stay for cause, including the lack of adequate protection.
Adequate protection is lacking in cases where there is an insufficient equity cushion in the
subject property. In re Mellor, 734 F.2d 1396, 1401 (9th Cir. 1984). An equity cushion is the
amount of value in property that exceeds the amount owed on the property such that a secured
creditor will not be subject to a loss in the event of a decrease in value while the property is
encumbered by the automatic stay. In re Mellor, 734 F.2d 1296, 1400 fn. 2 (9th Cir. 1984). In
determining the amount of value in property, the likely costs of sale or liquidation must be
considered. In re Faires, 34 Bankr. 549, 550 (Bankr. W.D. Wash. 1983). In the case at bar,

Motion For Relief From Stay
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considering the value of the Property, Creditor's total lien, and the likely costs of liquidation,
there is an insufficient equity cushion and thus Creditor lacks adequate protection.
Under 11 U.S.C § 362 (d)(2), a Court shall terminate, annul, modify or condition the stay
if the debtor has no equity in the Property and the Property is not necessary for an effective
reorganization. In the case at bar, the value of encumbrances, including all liens and costs of
liquidation, together with available exemptions, exceed the value of the property such that there
is no equity available for the estate. Because the Debtor has chosen to liquidate under Chapter 7
of the Bankruptcy Code, the granting of an Order on Relief from Stay will not adversely affect
the prospects of reorganization.
Cause to terminate the automatic stay also exists in Debtor's continued failure to make
payments towards the obligation. In the case at bar Debtor has failed to make the required
payments as due under the terms of the note and thus there is cause to lift the stay.

IX.

Conclusion

THEREFORE, Creditor requests this Court enter an order terminating the automatic stay
and allowing Creditor to proceed with and complete any and all contractual and statutory
remedies incident to its security interests held in real property commonly described as 10512 W
Achillea St, Star,Idaho 83669, and legally described as set forth in the deed of trust attached as
Exhibit B to this motion.

Creditor further moves that, absent objection, the provisions of

F.R.B.P. 4001(a)(3) be waived to avoid further deterioration of Creditor's secured position.

DATED this 23rd day of September , 2010.
ROUTH CRABTREE OLSEN PS.

Motion For Relief From Stay
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Isl Lance E. Olsen
Lance E. Olsen, ISB# 7106
Derrick O'Neill of Counsel
Attorneys for Wells Fargo Bank, N.A.
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Lance E. Olsen #7106
DerrickJ. O'Neill, of Counsel #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, #150
Boise, Idaho 83 702
Telephone: (208) 489-3035
Facsimile: (208) 854-3998
lolsen@rcolegal.com
derrick@oneillpllc.com

Attorneys for Wells Fargo Bank, N.A.
IN THE UNITED STATES BANKRUPTCY COURT
DISTRICT OF IDAHO
Inre:

No.: 10-02840-JDP

Margaret A Butcher

Chapter7

Debtor.
NOTICE OF MOTION FOR RELIEF FROM STAY BY WELLS FARGO BANK, N.A.
AND OPPORTUNITY TO OBJECT AND FOR A HEARING

No Objection. The court may consider this request for an order without further notice or
hearing unless a party in interest files an objection within 17 days of the date of this notice.

If an objection is not filed within the time permitted, the Court may consider that there is
no opposition to the granting of the requested relief and may grant the relief without further
notice or hearing.
Objection. Any objection shall set out the legal and/or factual basis for the objection. A
copy of the objection shall be served on the movant.
Hearing on Objection. The objecting party shall also contact the court's calendar clerk to
schedule a hearing on the objection and file a separate notice of hearing.
In addition, pursuant to Rule 4001.2 of the Local Bankruptcy Rules and 11 U.S.C.

§ 362(e),

NOTICE FOR RELIEF FROM STAY - P I
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Thirty days after a request under subsection (d) ofthis section
[362] for relief from the stay of any act against property of the
estate under subsection (a) of this section, such stay is terminated
with respect to the party in interest making such request, unless the
court, after notice and a hearing, orders such stay continued in
effect pending the conclusion of, or as a result of, a final hearing
and determination under subsection (d) of this section.
DATED this 23rd day of September , 2010.
ROUTH CRABTREE OLSEN

Isl Lance E. Olsen
Lance E. Olsen
Derrick O'Neill, of Counsel
Attorneys for Wells Fargo Bank, N.A.
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CERTIFICATE OF SERVICE
I hereby certify that on the 23rd day of September , 2010, a true and correct copy of
the Motion for Relief from Stay, Notice of Motion for Relief from Stay, and this Certificate of
Service was served via CM/ECF Registered Participants as reflected on the Notice of Electronic
Filing to the following:
Laura E. Burri
POB 2773
Boise, ID 83701
Richard E. Crawforth
410 South Orchard Street #172
Boise, ID 83 705
Additionally, a copy of the Motion for Relief from Stay, Notice of Motion for Relief from Stay,
and this Certificate of Service was served on the following parties by first class mail, postage
prepaid, addressed to:
Margaret A Butcher
10512 W Achillea St
Star, ID 83669
Office of the United States Trustee
Washington Group Central Plaza
720 Park Boulevard, Suite 220
Boise, ID 83712

Isl Lance E. Olsen
Lance E. Olsen
Derrick 0 'Neill

CERTIFICATE OF MAILING - P 1
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NOTE
December 15, 2005

EMMETT

Idaho

(Date)

{Chy]

[State!

10512 W ACHILLEA ST
STAR, ID 83669
[Property Address]

1.

BORROWER'S PROMISE TO PAY

In return for a loan that I have received, I promise to pay U.S. $147,900.00
'"Principal"), plus interest, to the order of the Lender. The Lender is Home Federal Bank

(this amount is called

I will make all payments under this Note in the fonn of cash, check or money order.
I understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and who is
entitled to receive payments under this Note is called the "Note Holder."
2.

INTEREST

Interest will be charged on unpaid principal until the full amount of Principal has been paid. I will pay interest at a yearly
6.2500%.
rate of
The interest rate required by this Section 2 is the rate I will pay both before and after any default described in Section
6(8) of this Note.

3.

PAYMENTS
(A) Time and Place of Payments

I will pay principal and interest by making a payment every month.
1st
day of each month beginning on
February 01, 2006
I will make my monthly payment on the
I will make these payments every month until I have paid all of the principal and interest and any other charges described
below that I may owe under this Note. Each monthly payment will be applied as of its scheduled due date and will be applied
, I still owe amounts under this Note, I will pay those
to interest before Principal. If, on January 01, 2036
amounts in full on that date, which is called the "Maturity Date."
I will make my monthly payments at Home Federal Bank, 500 12th Avenue South, Nampa, ID 83651

or at a different place if required by the Note Holder.

(8) Amount of Monthly Payments
My monthly payment will be in the amount of U.S. $910.65

4. BORROWER'S RIGHT TO PREPAY
I have the right to make payments of Principal at any time before they are due. A payment of Principal only is known as
a "Prepayment." When I make a Prepayment, I will tell the Note Holder in writing that I am doing so. I may not designate I\
payment as a Prepayment if I have no! made all the monthly payments due under the Note.
I may make a full Prepayment or partial Prepayments without paying a Prepayment charge. The Note Holder will use my
Prepayments to reduce the amount of Principal that I owe under this Note. However, the Note Holder may apply my
Prepayment to the accrued and unpaid interest on the Prepayment amount, before applying my Prepayment to reduce the
Principal amount of the Note. If I make a partial Prepayment, there will be no changes in the due dale or in the amount of my
monthly payment unless the Note Holder agrees in writing to those changes.

MULTISTATE 1'1XED RATE NOTE-Sin11le Family-Jo'annle Mae/Freddie Moc UNWORM INSTRUMJo:NT
ITEM 1648L1 (03121
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S.

LOAN CHARGES

If a law, which applies to this Joan and which sets maximum loan charges, is finally interpreted so that the mtercst or
other loan charges collected or to be collccled in connection with this Joan exceed the permitted limits, then: (a) any such
Joan charge shall be reduced by the amount necessary to reduce the charge to the pennitted limit; and (b) any sums already
collected from me which exceeded permitted limits will be refunded to me. The Note Holder may choose to make this refund
by reducing the Principal I owe under this Note or by making a direct payment to me. If a refund reduces Principal, the
reduction will he treated as a partial Prepayment.

6.

BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Late Charge for Overdue Payments

If the Note Holder has not received the full amount of any monthly payment by lhe end of
Fifteen
calendar
5.0000%
days after the date it is due, l will pay a late charge to the Note Holder. 111e amount of the charge will he
of my overdue payment of principal and interest. I will pay this late charge promptly but only once on each late payment.

(B) Default
lf I do not pay the full amount of each monthly payment on the date it is due, l will be in default.

(C) Notice of Default
If I am in default, the Note Holder may send me a written notice telling me that if I do not pay the overdue amount by a
certain date, the Note Holder may require me to pay immediately the full amount of Principal which has not been paid and all
the interest that I owe on that amount. That date must be at least 30 days after the date on which the notice is mailed to me or
delivered by other means.
(D) No Waiver By Note Holder
Even if, at a time when I am in default, the Note Holder docs not require me to pay immediately in full as described
above, the Note Holder will still have the right to do so if I am in default at a later time.
(E) Payment of Note Holder's Costs and Expenses
If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have the right to
be paid back by me for all of its costs and expenses in enforcing this Note to the extent not prohibited by applicable Jaw.
Those expenses include, for example, reasonable attorneys' fees.
7.

GIVING OF NOTICES

Unless applicable law requires a different method, any notice that must be given to me under this Note will be given by
delivering it or by mailing it by first class mail to me at the Properly Address above or at a different address if I give the Note
Holder a notice of my different address.
Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing it by first
class mail lo the Note Holder at the address stated in Section 3(A) above or at a different address if I am given a notice of that
different address.

8.

OBLIGATIONS OF PERSONS UNDER THIS NOTE

lf more than one person signs this Nole, each person is fully and personally obligated to keep all of the promises made in
this Note, including the promise to pay the full amount owed. Any person who is a guarantor, surety or endorser of this Note
is also obligated to do these things. Any person who takes over these obligations, including tl1e obligations of a guarantor,
surety or endorser of this Note, is also obligated to keep all of the promises made in this Note. The Note Holder may enforce
its rights under this Note against each person individually or against all of us together. This means that any one of us may be
required to pay all of the amounts owed under this Note.

9.

WAIVERS

I and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor.
"Presentment" means the right to require the Note Holder to demand payment of amounts due. "Notice of Dishonor" means
the right to require the Note Holder to give notice to other persons that amounts due have not been paid.

10. UNIFORM SECURED NOTE
This Note is a unifonn instrument with limited variations in some jurisdictions. In addition to the protections given to the
Holder under this Note, a Mortgage, Deed of Trust, or Security Deed (the "Security lnstniment"), dated the same date
as this N'~. protects the Note Holder from possible losses which might result if I do not keep the promises which I make in
No~
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this Not~at Security Instrument describes how and under what conditions I may be required to make immediate payment
in ft~l.of all amounts l owe under this Note. Some of those conditions are described as follows:

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not a
natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent,
Lender may require immediate payment in full of all sums secured by this Security Instnnnent. However, this option
shall not be exercised by Lender if such exercise is prohibited by Applicable Law.
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide a
period of not less than 30 days from the date the notice is given in accordance with Section 15 within which
Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these sums prior to the
expiration of this period, Lender lllay invoke any remedies pem1ittcd by this Security Instmlllent without further
notice or demand on Borrower.
Borrower has executed and acknowledges receipt of pages I through 3 of this Note.
/,..,
EAL(S) OF THE UNDERSIGNEzr

-:t-:~ts::-P-o:-::~o::-f--o-r-------<Seal)

~'="::lf':--=c=!::i~~~~':f-'-7<-.::..-----<Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

·Borrower

-Borrower

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

-Borrower

-Borrower

·Borrower

·Borrower

ISign Origi11al 011lyl

Without Recourse, Pay to the order of WELLS FARGO BANK, N.A.

Home F

Bank

Form 3200 1/01
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Home Federal Bank
500 12th Avenue South
Nampa, ID 83651
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DEED OF TRUST
DEFINITIONS
Wonts u5":d in 11111J1iplc scctious of this do.:umcnt nrc delincd hclow and olhcr wonls arc delincd in Sections 3, 11. 13. 18. 20

nnd 21. Certain mies regarding the usage of Wl'rds used in this du.:mneut llre also provided i11 Sectinn 16.

(A) "Security Imtrument'' 111ea11s this document. which is dated December 15, 2005
• together with nil
Riders to this document.
CB) "Borrower.. is DENNIS D BUTCHER AND MARGARET A BUTCHER. HUSBAND AND WIFE

Borrower is lhc lmslor umlcr this SL-curity l1111tn1111c11t.
(C) ''Lender'' is Home Federal Bank
Lender is a Savings Bank
the Jaws of the State of Idaho
50012th Avenue South, Nampa, ID 83651-

ortmnizcd and existing under
. Lender's address is

. Lender is the beneficiary umlcr lhis Security Instrument.
CD) "Trustee" is BRAD L. WILLIAMS, C/O UPF INC., A WASHINGTON CORP.
means the promissory 11\ite si~ned by Bomiwer and dated December 15, 2005
. The Note
states that Borrower owes Lenclcr One Hundred Forty Seven Thousand Nine Hundred and no/100
Dollars <U.S. $147,900.00
) plus interest. Borrower has promised
to pay this debt in regular Periutlic Pay111e111s and to pay the deht in full not Inter than January 01, 2036
fFI "Property" means the property that is d~-st:ri~d below umlcr the heading "Transfer of Rights in the Pruper1y:·
IG) "Loan" means the tleht evidenced by the Note. plus interest. any pr.:payment clmrgcs nncl !are chnrJteS due nmler the
Nole, and :tll .s11111i; line under this Sc.:urity l11i;ln1111ent. pins inlcrcst.
(HI "Riders.. menns all Riders to this Security lnstn1111c111 thllt arc cxccuh.'<I by Borrower. The followin,!! Riders arc lo be
executed hy Bom1wcr (dt~'Ck hox as 11pplk11hlc(:
(f.:) ..Note"

0
0
0

Adjustable Rate Rider

0

Condominium Rider

Balloon Rider
1-4 Family Rider

D

0
D

Set.-ond I tome Rider
Otherts) [specify)

Biweekly Pnymenl Rider

H>AllO-Si1111k l':unily--Jo"unnle :\lue/l:redclle l\lae UNU:ORl\1 INSTKU~U:~T
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c,11 ··comnnmlt~· As.~od:Ulun Um·~. Fees. mul ,hi.t>ssnwnts" 111..-ans all 1lucs, foes. asscssmcrlls mlll 111h.·1· d1ar~o:!' 1ha1 •trl'
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si1111lar pa1...:1 i11s1ru111.:111. w!1id1 is i11i1ialc1l tl111•H,1!li :111 ck..:trnm•· h:rminal. 11:l.:-ph11nil: ins1r11111.::111 • ..:u111p11tcr, or 111:1,!!llClk 1:1pc
St> .1~ 111 111.J,-r. 111.;rrn,·1. ur itlltii ..ri1..: 11 linarrdal 111 .. 111111i1111 tu 1khi1 or .:ro:1li1 au m:i.:011111. Sn.:h 1crm includci;, h111 is 11111 limilcd
h•. 1"11111-u:"..;;if,· 1n111sfcrs. m1111111a1.·1( 1.·Jl,·1 111<1d1111.· 1ra11s;1,·ti1111s. lransl\:rs initiat.·d hy tdcph<•ni:. wirc lmnsfi:rs. :nut
;111111111:11.·11i.:kari11.l!h1111~1rans1i:rs.

lll•'ahS th1•~t: ill'll l'i Ihat ar1• 1kS•Tih,·.I in S,•,:tit1n .'.
l'rucet•ds" J11•·•111s ;my ,·1111111<.·11.;11ti1111. s.·11li:n1c111. ;iw:ml 1•f d•tlllil!!l!s. or (lflll'<!L'lis pui1l (ly any rhinl
pw 1~ w1Ji.:1 than 111s11r.111.:c 1•r11.:cc1!s l'aid 1111.l.·1 1Ji,· ._..,\ l'fa_l!.:"S d.:s.:dflc.I in S.:.:ti1111 :'ii fur: Ii) ,[a111a,gc to, or dcs1mc1i1111 nf. th.:l 'n11..:r1y. 1ii1 •••11d.:-11111iltiu11 or ulhcr lakin.)! .. ,. all nr .111y par! ,,f lh.: Propcl1y: <iii) •·unvcyan.:.· Ill li,•u of .:011dc111na1in11: nr
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101 ••Perlnclit: P:1y1111•11t" 111•·;111.~ 1Jr..- r.:~rrlarly sd1,·.l11(,·ll ;i11111u111 ,(uc fur Iii prin.:ipal mul im.:rcst 111111.:'r rh,· Note, plu~
1111 :111y .1111,,11111s 11111!,·1 S.:..:11• •n .~ uf 1l11s Sc.:11ri1y l11~1ra111c11:.
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a111i 1.·s1ri.:11011s •hat im· 11111 "'s..·d in rc~nril ••• a ·"f,•,(,•rally rd;tt.:<I 111t1rtj!1t)!C loan" .:'\".:'II if lhc Luan doc:-; ll••t 1111alify us 11
··r.~ l.:r.1lly rclal.:d llk•l\:!a~c loan·· 111111.:r RESP:\.
11)1 "S111·ct'!.sor In lnlerL'!\l nf Horrowcr" 111.:.ms ;my parly 1hat lws t;1kc11 ti1J.: to lht• l'rn1icrty, whclh.:r 11r 1101 th:ll par1y has
ai;~11111 ... 11!11rr11\\'l!r°S•1hlii:a•i••ns 111111.:r rhc Nui.: ;111,Uor 1his Sc.:uriry lnslmmcnl.
(I.I "Es.:-row

llt·m~"

f '.\1 I "\lls~·t•ll;ml•nus

This S.:.-1irity l11str11111c111 sct·u1 ..·s 111 L.:-11,kr: t 11 1h.: l"<'('aym.:nt ul' lhl' I .uan, 1m1l ;l(I rc11<"\\'<1l:o:, CAl•~nsio11s nnd 11111.!ilkntiun!< uf
ih·.' ~111c: :mil iii) 1h,• l'<'rforumn ..·c of li111T11\\ , •..- s .:uh•nanls and :1~rc.:111cnts nml.:-r thi.~ Security lns1r111n.:111 and 1hc Nole. For
1(11s purpus.-. (i,1rru\n:r in-.·\·rn:ahly !!rants :111.l .:.111,-.·ys lo Trusl•'•'. i11 lrnst. willr 1111wcr of :;al.:. the folluwinp 1lcsi.:rih.:-d
1~r1111.:m· Jm:atc1l in th<.'
County
,,f
Ada
•
jTy1~· 1•f l<1·1~•11li11i: J1111 ... h.:1i..11I
!'=nm•· 1>f l<<'\:'Or<li11i: ht11Mtkli•'l•I

LOT 9 IN BLOCK 1 OF STARLIGHT MEADOWS SUBDIVISION NO. 4, ACCORDING TO THE OFFICIAL PLAT
THEREOF, FILED IN BOOK 80 OF PLATS AT PAGE(S) 8567 AND 8568, OFFICIAL RECORDS OF ADA
COUNTY, IDAHO.

10512 W ACHILLEA ST
1su.-.:1J
STAR
(<:i1~

I

. Idaho

83669

j/.i111·.. 1.. 1

·11 l(iETHER WJTll all lhl' 1111pn1\·c111.:111:; 1111\1 •11 l1••rcalkr l'J'Ccl<:•I on the prupt·rty. :uul all c.1sc111.:111s. :111p11rlc1m11.·i:s.
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BORROWER COVENANTS 1ha1 Bom)wer is lawfully ~iscd or lhe c..-;rnte hereby conveycc.I anll ha.o; lhe right 10 grant
and convey lhc Properly nnd 1ha1 lhe Property is 11nen'-,1111b\.'1\."ll. excepl for cm:umbrnnccs of record. Borrower warranis and
will defend genemlly the lit le to the Property against all claims and demands, suhj1."Ct IO any c11cumbra11ccs of r~rd.
THIS SECURITY INSTRUMENT combines unifonn cuvenanls for muional use and non-uniform covenauls with
limit1."CI \'ariations by jurisdicliun ro .:011s1i1111c a unifonu S\.'Cllrity i11s1m111cnt CO\'erin!,l real property.
UNIFORM COVENANTS. Borrower anJ Lender covenant 1111d agree as follows:
1. Payment of Prlnclpul. Interest. Escrow Items, PrcJ>ayment Charges, and I.ate Charges. Borrower shall pay
when due the principal of, nnd int.?rcst on. the debt evidenced hy the Note and nny prepayment chargc..o; and late charges due
unJer the Note. Borrower shall also pay funds for B.'k."Tow Items pursuanl to S~lion 3. Payments due under the Note and this
Security lnstnnnenl shall he ma.le in U.S. currency. However, if any check or other instnunent rccciV\."ll hy !..ender as
payment under the Note or this Sc\.·urity lnstmmcnt is returned to Lender unpaid. Lender may n..'l[Uire that ;my or nil
suhsctruent payments due under lhc Note and this &."Curity Inslmmenl be made in tlnc or more or the followiniz forms, as
selected by Lcndcr: (a) ca...h: lb) money order: (e) certified check. hank check. trcasurer"s check or cashier's t.•heck, provided
any imch check is Jrnwn upon an institnlion whusc deposits arc insured by a fodernl a~ency, instrumentality. or entity; or
(d) Electmnic Funds Tr.u1sfer.
Payments arc deemed rccci'liecl hy Lemler when received at the location de.<ii~natei.I in the Nole or 111 such other location
as may he designated by Lender in nc.:on.lancc with the notice provisions in Section 15. Lender may return uny payment or
partial payment if the payment t.lr partial payments ;ire insuffkient to hrinlZ the Loan current. Lender may accept ;my payment
or panial payment insuflicicnl to hring the Loan currcnl. wilho111 waiver of nny rights hereunder or prejmlice tu its righls to
refuse such )layment or partial payments in the future. hm Lcndcr is not ohligatcil to apply such paymcnL'i at the time such
payments arc accepted. If cneh Periodic Payment is applied as of its scheduled due date. then I.ender need not pay interest on
unapplicd funds. Lender may hvhl such unapplicd funds nntil Borrower mnkcs payment to hrinf! the Loan current. If
Borrower docs 1101 du so within a reasunnhle period of lime. l.cmlcr shall cilhcr apply snch funds or rc1um them to n,)rrow...-r.
If IJl)I applk'll earlier. such funlls will he 11pplied to the 0111.stamli11!! 1>rincipal bahmcc under lhe Note im111edin1cly prior to
foreclosure. No offset or chum which Borrower might lul\'e nuw or in the fu1ure n1mins1 Lender shall relieve Borrower from
makin,!? payments due under the Note and this Security l11stn1111c::nt or performin.it 1hc covenants and agreements secured hy
this St."l:urity lnslrumenl.
2. Appllc:atlon of Payments or Proc:eecls. Except as otherwise dcseribcll in this &."Ction 2. all paym1."llts accepted
and applied by LenJer shall be appli1.."ll in the followiniz order of 11riority: (a) interest due under the Note; (h) principal due
under the Nute: (c) amounts due umler S1.-c1ion 3. Such paymenrs shall be applied to each Periodic Payment in lhe ortlcr in
which ii h1.'Ca111e due. Any remaining 11111oi111ts shall he applil..'ll lirsl lo late chaQ!.CS, SC(."OJld h.l ;my olher amounts due under
this Security Inst r11111cnl. and then to rcJuee the principal halmtcc of the Note.
If l..t!mlcr recei\·es a paymcm from Borrower for n delinc1uent Pcri11<lic Payment which includes a suflicicnl amount to
pay any !ale clmrJ!e due, lhe paymenl may he applied h> the delim111cn1 payment mid the late clmrgc. If more than one Periodic
Payment is outstanding, Lender may apply any payment rccei\'ed from Borrower to the repayment of the Periodic Pnyments
if, :mll to the ex1ent that. cad1 paymen1 can be p11id in full. To the exlent thnt any excess cxis1s after rhe paymcni is applied to
the full payment (Jf one or more Periodic Payments. such excess may he applied to m1y lalc chargei; due. Voluntary
prepaymcnL'i shall he applied first lo any prepayment charges and then as dcscrihetl in the Note.
Any applic:111io11 of paymcnL'>. insurance proc:ee..ls. or Milll:ellancons Pmc~cds tu prin~i1ml due under lhe Note shall nut
e.:ocml 11r pllstpone the due date. or change the mn111111t, of the Periodic P11y111ents.
3.
Funds for lt..crow Items. Borrower slmll pay tu I.cmler 011 the .lay Pt.!rindic Puymcllls nre due under the Note,
until the Note is paid in full, n sum !the "F11111l.s'"110 pro\'ide for )laymen! of m11011111s dne for: (ii) taxes and 11.~'!l."Ssmcnts amd
olher ilems which can attain priL1ri1y t.W1."J' this Security Instnunenl as a lien ur cncumbran.:c on the Property; (b) leasehold
payments or ground rents on the Pro~icrty. if any: (cl premiums for any and all insurance rcc1uirccl hy Lc11<for nmler S1.-ction 5;
and (dJ ML1rt~rnge lnsuranc:e premiums. if any. or any sums payahle hy Bom>wer to Lcnller in lieu of the payment of
MorlJ!aJ!e Insurance premiums in accorJuncc with the pro\•isions of Se.:tion JO. These items arc called "liscrow Items.'' At
ori!,!ination or al any time durinl,! the lerm nf !he Lonn. Lender may require that Community Ai.·sodntiou Dues. Fees, anLI
As.o;cssmcnts. if any. he escrowed hy Bvrrower. and such dues. fees and assessments slmll he ;m Escrow Item. Borrower shall
promptly furnish tu Lender nil nuti.:cs of 111110u111s to he paid under this Scc:tion. Hum>wcr shall pay Lcllllcr the Funds for
E.s!.!row hems unless LenJer wai\'t.!!I Bom1wcr's t.11>lignlion lo pay rhe FunLIS for any or all Escrow hems. Lemler mny wai\'e
llorrower's ohligotion 10 pny to Lender Funds fur any or all Escn>w Items 111 any lime. Any such wai\'er 11111y only be in
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\1Jlli11;.' l111h,• ,.,.l.111 ,,f :.11d1 v:;11,o:r. Borr11\h•r .,hall pay 1li1'•'•'1ly. wh,·11 ;11111 wlwr,· pay:1hk.1h.: ;11111111111s 1111.: for any Fscr11w
li.·111, f11r \.(1id1 l'ilYlll•'lll 111 hm.ls ha1> t>.:.:11 wain:.! h~ 1.cmk•r or11d. if J.,•11,fcr r.:1111ir<.~. shall fumi.,h to l.\.'1hkr r.:L·dpts
c•:.t.:11.:in~! 1>11d1 pa~lll•'lll \\111:111 :mdo lim.: l"'ri11tl a' r..·11dcr 11111~ l'l'<Jllir,·. Bnrrim.:r"s 11hli~;11i1111lo111aJ..c s11d1 pay111.:rus and
... J'h•\ i.I,• ll'l"L'il'll> 1oh;11l J.1r al J'flll'""'·' Ix· 1k'\'llll'll hi II\.' a ,·o\.:'IUllll a11.l 11~r\.'Cllh:111 .:.1n1ai11cll in lhii; s.~,·11ri1y lns1n1111cn1. ai.
lla· 1•lir:1~.: ··,·uv.:11m11 :11111 a;•10:.:111,•111·· 1:. Ul'l'•I in S.:,·11 ..11 •J. If Borrower i1o ohliga1,•,I In pay l;s.:111\\' 11,·ms .lm:.:1ly. pursua111 to
.1 \\ai1'cr. :011.I Bn1nm,·r foil!> 1o1 pay 1h.: .1111011111 <Inc fur an 1;_.;,·r11w 11,·111. l.0:111kr 111ay ,·xcr,·ii.o: us ri}?hts 1111.lcr Sco:ti1111 1J ;11111
p,.y :.11.-h a1111111n1 ;111.1 Bunu,,.._., slu11l 111.:11 1-.· ••hli]!ar,•cl urukr Sc.:ti .. u •i 111 rc1•ay 111 l.cn•lcr ;111y :md1 a111011n1. L•'rt•kr 111;1y
:1·n•J..c Ilic ''':1iv,·1 ;1~ In oru~· 111 all E:..-ro1v 11,•ms al ;111y li111.: hy ;1 n111in• )!l\·.:n m Oll'•"111dm1,·o: with So:l·t111n l:'i at1tl. 11p1111 s111:h
11·\·rn:arinu. l~urT11\wr shall pay 111 l..cnd1·r all hnnk and iu s11d1 •11111111111:.. Iha! ar<· thcn rc1111irc1l 11111lcr lhis St!'clion .I.
J.,·n,J.-r ma~. al au~ lime. ··111l,•0:1 aml hnld Fnncls 1111111 a111rn1111 (a1 o;nfli.:i.:111 1n pcr111i1 L.-ndcr I<• apply 1hc Fun.ts al lh.:
111111· "l'•·.-il·.:d under Rl'.SI':\ .• 111.I thJ 11111 111 ,.\,.,.,·,I 1h,· 111a.\irn11m amu11111 a lcnd.:r .:an rcquir.:- 11n1l.:r RESl'A. l..:u.t.·r :.hall
....11111:11.· I 11,· a1111111111 of Fun.I:. .111.: <>11 111,· ha~•' 111 \llff•'nl 11.u.1 aucl rc.tlinnahk .:i.1 imal.:s uf .::xpcmli111rco; .. r ru111r.: E:.no\\
(r,;ms ••r ••lh•'J'\\ !lo•' iu :1<'l·11r.l:1n,·.: wilh .\11plic.:al>l1• I .. I\\".
·1 h,• )·11:1.i., !>IWll '"" h1•l•I in an i11s11ln1l•tn "lh•:.•· tl.:p11si1s arc insured hy ;i fcclcral aµcm:y. i11s11m11.:11rnli1y. 1•r l'lllll~
1111d11.lm;! I .,·n.lcr. ir 1.,·11.!1·1 is an i'l:.1111111••11 wh11:.,· ,f.:p11:.lls arc :.11 i11s11r.:-.f1 or in any Fcd1.•rnl I l11m,• Lo;m Bank I.,·mk•r i.hall
a1•1'IY lhc F1111<1, l•t 1•ay 1h,· i:~,-row l1.:111s 1h• lal•'r 1lm111hc 1i111.: "l'•·.-i11cd 1111.!.:r Rl:SP,\. 1.cmll!'r lohall 11111 d1llf}?C Burrm\'L'I' f1•r
l1•tl.i111.!! an.I :1pplyi11p lh.· F1111cis. a11n11ally ;111;1ly/.ill_!.' lh<· C'<'ICI\\ a.·.:1111111. or ,..·nlyin.t? 1h,· l'.s,·row J1,•111s. 11111.:ss J.,·n1fcr pays
H11n<>wcr i111.:1-.::.1 ••II 111,· F11111(, ancl A1•;1lio:ahlc I.aw pcn11i1s l.0:11.kr 111 m;ik,· i.11d1 a d1arg.-. Unl~s ;in ll!!rCL'lllClll is 1111t1k in
\H1tin;.! 11r .\pplk·;it>l,• l.:m 1<'<1!111\~ int.·rcst ht ho: paicl 11111hc 1;111111,. J.,·nclo:r $hall 11111 h<' rcq11in·1I h• pay Horniw.-r m1y ink·r.:sl
.,.. ,·.1111i11;.!S ••11 1h,• h111d:.. B111r11\\1•r aml l..:ndcr ,·:u1 ••)!rL'o: i11 \Hilill).!. h11\\l'\'1'1. 1iia1 in1.:rcs1 :;hull h1· pa1tl 011 lh.: 1'1111.ls.
1..,., .. 1,•r 'hill! !!i'·\.· 111 B1111""'"1. \\1lh11111 drar.I!•". an .1111111.11a,·,·u11n1in)!11f1lr,• Funds as r.:1111ircd tiy RESl'A.
If 1h,·r..· ., a !>11rpl11.; 111 h111<I' hd·I i111·i.,·r11\\. :11> 1ll'l'in.:1l 11n1lcr Rl:SI':\. l..cn1lcr shnll ao:cu1111I h1 B11rT11wcr f11r 1hc ,.:-.,·ci.i.
fuu.ts m .1,·.·11111;111.:•· wilh Rl:~I':\. If lhcrc i1> a ,.1i ..11.1>!.: of F11111b ho:J.1 111 .:s.-r11w. as dl'fiucd 111111.:r RESP,\. l.1.·11.t.:r shitll
1111111y Bun11w,•r ;1i. r.:q1nr•··I h~ RES!'.\. and llurr•1w.:r sliall pay l<• J..:nclcr 1h.: •m1011n1 11c1·.:i;i.ary to 11mk,· 1111 1h,· i.h11na~.: in
...:.·11r1ia11.:l' wi1h Rl~Sl'A. h111 in 110 111or\.· 1h.t11 I~ lllt>nlhly 1•nyn1.:n1i.. If 1h1·1.: i-: a .l,•fi,·1.-ncy of F1111di; hdd 111 .:s.:row. a:.
•kliu,·d 1111.l.:1 HESI':\. L•·wkr :.hall n11lify H11n11\W; as rcquircd hy RESl'A. ;11111 B11rr11\\'.:r i;h;tll pay h\ [.,·n,kr lh.: m111111111
1i.:.-.·•:.;;u·~ to 111al.L' 1111111.:1lcfio:10:11.:y 111 a.:c11rdm1c.· \\ ilh Hl.::Sl'A. h111 i11 nu more lhan I.:! muntlrly pay111c111~
I "111111 p:iyull'nl iu full 11! all sum:. ~\.',·11r.:1I tiy lhis Sco:nri1y lns1r11111l'nl, J.,·1111.:r shall promp1ly rcf1mtl 111 Bornm·L'r any
hn.t•. hdd h~ l.\.'1111,•r .
..J. Clmrge!>; 1.1,·n~. l!ornl\\.:r :.hall pa~ all lax ..~. asst!'ss111,·111i.. dtar~··s. hu,·s. and i11111osi11011s a11riti111ahlc 111 lh\.'
l'nt1~·r1~ whkh ,·an a11ai11 prr1111I) un·1 thii. :-.,·,·11r11y l11s1nn11.·nr. 1,•ai.d111ld paymc111s ur J?f<lllnd r.:111i; 1111 1hc Prorl\.'ny. if any.
:111.I '"•llllllllni1y ,\s.""·1a1111n nu..~. h···!>. ill!ll ,\i.i.ci.:.111\.'ll(S. if :my. Tu lh.: CXIL'nl lh:U lh.:s.: i1cr11~ arc Es..·n1w ll.:111s. B11n11wcr
i.li.111 p.1y 1(1,·111 in lh1• llHlllll•"r pl•Wid ... t iu s,·,·1i1111 .\
llorn•wcr i.hall prump1ly llil>l·liar~c auy )J,·n whid1 h;L" pn11ri1y uv,•r tins S.:,·11ri1y l11s1rumt!'nl unless Burrower: 1a1 ;1~r,'l'S
111 wr;tiui: 10 1hc 1lay111.:m of 1h.: 11hh!-';ili1111 ~··1:ur•··I hy !he h\.'n in a 111;u1110.:r ao:.:cpu1Mc h• l.c1ulcr, hnl only su 11111)! ;L~
H· 11T.. wo:1 i' pc• fo1111111~ o;11d1 :1.l!r•·cml·nt: 1h) •••nlcs1s 1h.: li.:11 in )!<•1ttl fai1h hy. 1•r <lt!'i.:mL~ :t)!ainsl c11fon:.:mc111 of th.: li.:11 in,
l•·i:al pr11,·c,•di11.1?s \\hkh i11 l.1:111kr·:. 11pini1111 upc1a11• It• (llt!'\"•'111 1h,· .:11fun:crnc111 of th.: li.:11 \\hil.: lhos.: pni.:.:•·1li11µs arc
l"·ml111g. lull •tnly 11111il i.11d11•r· ... -.·.:cli111?:-.11r.: ,·1111d11.t.:.I; or h:l sccnr<'." fru111 lh•• hultf.:r of lhc li.:11 mt a!!r,:cm.:111~atisfa.:111ry111
J ..:111k1 s11h11nliua1inl! 1h.- h.:11 1•• tlus s,·.;11ri1v l11i;111111K·111. If I .L'nclcr •k'lt!'rn1i11.:' 1ha1 ;111y parl nf 1hc P111pcr1y is s11hjc.:1 111 a
lh'll \\l11d1 .:an a11ai11pri111i1y11\·.:r 1lii~ S.:,·11111y 111i.1n1111.:111. l.0:1111.:r may ~iw Bnrrmwr 11 noli.:.: id.:1uifyi11g 1h.: liL'n. \\"i1hin
Jll d:1ys .. f lh<.' ,lal.: •111wl11.-l111ta1 11111i.:,· is !!•'·en. H111Tt1wcr shall :;a1ii.ly th.: li.:11nr1ak<.' 1111c •'r 11111r.- of th.:- 11.:111111s s.:1 f11r1h
ah.•n: in •hi.; ~.:.:11011 .1.
I .o:nd.:r 111;1y n·qum· BnrT1•\\'<'r tu l'il)I :11111c-1i111.: .-!111ri:c li•r a 1«•al ci.t;ilc l:tX \'.:1ili.:;1tmn a111Uor rcporlm}? scrvi..-,· 11sc1l hy
l.•:nckr i11,·111111,·,·1i1•11 wi1h this l..11a11.
5.
l'ro11erty lnsur:mcc. lh•rrnwcr shall k•·•:p lh1· 1mpro\"c111o:n1s ncm· <':>.1s1iul! nr lrcrcaflcr crcclctl 1111 1ho: Pr,1pcrty
i11~11r.:1l <IJ!rllll"I lnss hy fire. lr.11:mls indmlc.t wi1hin 1hc IL'rm '".:xll'mlcd ,·,1wni.J!1·:· :11111 auy ulhcr lm:rnnls indudinv. hul m•I
Jir11u,·.t 111 . .-:irlh•lllilJ...:.; .11111 (l,,,.,b, l11r •.\ hkh l..:11,l.:1 fL'1t1tin.:s i111>11rmwc. Thi.; i11M1rmll·c shall hc mai11111in.:tf 111 1Ji,• 11111111t111i;
ii11d11.fi11~ d,·,111,·1ihl,· k\\·h1 .111cl f111 111,· l"-'ri111I:-. 1h:11 l.l·mkr rc1111ircs. Wl1111 I .cntlcr rc11nir.:s p11ri;11an1 lo 1hc prc.:cdin,!!
!>•"lll•'n,·.:., c.m ch:lll)!•' 1h11111)! 1h,• 1.:rm 11f 111,· l.11an. Th,· i11s11ran,·c c.:arricr prnvidinv tho: iusurancc i;lmll he d111s.:n hy Horrow.:r
~11h1.·.:1 111 I .:-11.f.-r"~ n~lll ht tl1sapprcw,· B11rr11\\l'J "s d111k,·. which ri.J!hl shall nul h.: ~xc-rcii;.:tl 1111rcils1111ahly. I .ender 111ay
"~ti""'' ll11rr11\\"•'I' 111 p.1y, in ,·.,1111.:.:1 inn \\ ith lhr~ L••au. ,·nlr.-r: 1111 a 11a,·-1!111c .:har_!!c fur ll111kl 11111c 1klcr111i11ati1111,
,·,·r11l1,·a1i1111 awl lra.:l.1111? s.·n·r,·.:~: or (hi a 0110:-11111<' .:haQl•' fnr llrn>tl :t.1111.: 11L'!cr111imt11"n anil .:.:11ilknli1111 scr\'iccs aml
'l1h~1·1p1,·111 d1;1r)!~~ o:ad1 1i111L' 1cniappi11j?~ 11r o;imrlar d1an)!•'S 11,·l·nr whi.-h r•·as1111ahly 111i..ih1 afl~<·I sud1 tlc1crminati1111 11r
l'nrm ,,01.1 11111
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certification. Bl1rrowcr shall also he rc!iponsihle for the payment of any foes i1111X>s.."tl by the Fcdcml Emergency Mmm!!cment
Agi.mcy in conncc1io11 with the review of m1y fllxid zone i.lclcrmination r("sultin!? from an o~jei.:tiun by Borrower.
If Borrower foils tu mainrain any of 1111.: covernges dcscrilx'll ahove. l.cmler may obtain insurance coverage, at Lender's
option aml Borrower's expense. Lender is under no uhli!!illiou to purchase any particular type or amount of covcml!e.
Therefore. such co\•em!:?c shall Cll\'Cr Le1uler. bur mighl or might not protect Borrower. Borrower's cljllity in the Property. or
the contents of the Property. aiminst any risk, lmznnl ur liability mid might provide 11realcr nr lesser coverage than was
prc\'iously in cfli..'CI. Borrower ncknowlc<lgcs that the cost of the iusurancc <."QVcra,ge so obtnincd might significa111ly exceed
the cost of insurance that Borrower could have obtained. Any amounts dishuri>ed by Lender under this S<.'Clion 5 shull hccome
adllitional debt of Borrower sccun:..t by lhi.~ Security Instrument. These amounts shall hear intcro.'lt at the Note rule from the
date of disbursement and shnll be payahlc. wi1h such intl!rcst. upon notice from Lender to Borrower n:qucsting payment.
All insurance policies re11uired hy Lemler uml renewals of such policies shall he 1mhject lo I..cmler's righ1 to disapprove
such policies, :>!mil include a standard mortgage dau~. and shall muuc Lender as mortgagee and/or as an n<Mitional loss
payee. l..o!n<ler shall have lhc ri1!ht lo holll the policies and renewal cerlifo."lltes. If Lender requires, Borrower shall promptly
gi\'e to Lender all receipts of paid premiums and renewal notices. If Borrower ohtaius any fon11 llf insurance coverage. not
otherwise rcquin."tl by Lender. for damage to. or dcstnu:tiou of. the Pmrl\."l1y. such policy shall include a standard mortgage
clau5': and shall name Lender as morlf!a,itec and/or as an additional los.<i pay1..~.
In 1he e\'Clll of loss, Borrower shall give prompt nuticl! hl the insuran1.."C carrier and Lender. Lender may make proof of
loss if not made promptly by Borrower. Unlcs.<1 Lender aud Borrower otherwise agree in writins. any insumnce proceeds.
whether or not the 11111lerlyi11!t insnrance was r<-'<jllired by Lender, shall he applied to restoration ur repair of the Properly, if
the rcstonuion or repair is economically fcasihle and Lender's sC\:urity is not lessened. During such repair and restomtion
period. Lender shall 1111\'e the right 10 hold such immrnn~·e prll\:ccds until Lender has hall an npport1111i1y to inspect such
Properly to ensure the work has b«n completed to Lender's sH1isfactio11. provided thal Sllch ins1i.::c1ion shall he undertaken
11mmptly. Lender may llisburse prtlC<-'Cds for lite repnirs imd rcslorntion in n sin!?lc paynu.mt or in a series of progri..."Si<
pnymcllls as the work is co11111Jcted. Unk-s.o; an agrccmcnl is made in writing or Applicahle La'\\' n."t111ircs interest to be 11ahl on
sud1 insurance proceeds. Lender shall nol be rc,1uired to pay Borrower any interest t1r en.rnint?-'1 on such pnicet.."tis. FCl."ll for
public udjnslcrs. or olhcr third parties. rchtiued by Bornm·cr shall not he pai1l 0111 of lhe insurance prucccc.ls nnd shall he the
sole ohligation of Borrower. If lhC' res1ora1iun or repair is not cconmnkally feasible or Lender's SL-cnrity would be lcsscn1."<I,
lhc insurance pmcccds shall he applied lo the sums sccnred hy this Security lnstru111~1t, whether or not then due, with the
excc.-;s. if any. p11id to Borrowl.!'r. Such insurance proceeds shall he applii..."tl in the order provided for in Section 2.
'If Bom1wcr abandons the Property. Lemler may file, negotiate and sctlle nny a\•ailahlc insurance claim anti related
mailers. If Borrower d<X.>s not respond within 30 llays to a m•ticc from Lcndcr that lhe insurance carrier ha.'> uffcn:d lu settle n
claim. then Lemkr may ne~ntinte and sell le the claim. ·me 30-Jay pcritid will hcf!in when lhe notice is !liven. In either event.
or if Lender acquires the Property umler Section 22 or otherwise. Borrower hereby a.'l..<iigns to l~ndcr Ca) Borrower's rights to
any insurance procc~-ds in an a111011111 1101 10 excced the mmmnts unpai..I 1111..lcr the Note or 1his Security lnstnnncnt. ·aml
(h) any other of Borrower's rights (other than the ri~ht to any refund of uneamed 11rcmiums paid hy Borrower) under nil
insurnnce policies co\'ering ti~ Pm11erty. insofar as such riJ:?hls arc applicable tl'l the co\'cragc of the Property. Lender may use
the insurance proceeds ei1hcr to repair or res1ore the Property or to pay amounts unpaid under 1he Nole or this Sccurily
l11str11111C'nl, whether or not then due.
6, Occupancy. Bomlwcr shall 111.:cupy. cslahlish. mul use lhC' Pmpcrty as Borrmver·s principal residence within (..Cl
days after the cx1..-cllliun of this s~c11ri1y h1str111111.?nt aml slmll continue to occupy the Property 1111 Borrower's principal
residence for at leas! one year aflcr lhe 1!:tle llf occup11m:y. unless l..1!1lllcr olherwisc llj!rccs in writinp. which consent shall not
he mm:asmmhly withhcli.I. nr unkss cx1enmu ing cin:11111s1m1ces ex isl which 11rc beyond R11rrmwr's control.
7. Preser\•allon, :\lalntenance and ProtecUon of lhe Property~ Inspections. Bomlwcr sh<1ll 1101 destroy. d1111mgc
or impair the Prvpcrly. allow lhe ·Pro!ATIY tu dc1criurnte nr cum111it w11stc on the Pmpcrty. Whclher or not Borrower is
rcsidin.!,! in the Property. Borrower shall maintain tin: Property in urdcr lo pre\'ent the Property frolll dc1crkm1tin.!,! or
dccrcm;ing in vnlue due to its condition. Unless ii is detcrmincd p11rs11an1 to Scclilin 5 lhat rcpnir or restoration is 1101
cconmnically fo1sible. Borrower slmll pwmp!ly repair the Pro1'1\:rty if dmnagcil to nvoid further deterioration or damage. H
insurance or condemnatilln proceeds arc pnicl in councctiun with damaize to, or the lakin)! nf. the Pro1>erty. Borrow1..-r shall be
responsible for repairiutz tlr restoring the Properly only if Lemler has relcas.:d proc~ds for snch purposes. Lender may
disburse proceeds for the repairs and restorati<ln in a smglc paymc111 or in 11 series of progress paymenloi :l.'> the work is
completed. If the immmm:c or 1..·omlcnmation pmi.:..~1L~ arc nvl sufficient 10 repair or rcstor~ the Property, Bom1wcr is 1101
rclil!ved of Borrower's oblig111ion for the complelion of such rc11air nr reslurntion.
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1••·11.k1 or it:; a)!1:111 111;iy makl.' rl.'as11nahl.: •'111111'~ 111k111 ;1111! 111~1~'\.·111111~ uf th.: Pni1••·r1y. If ii has r.::t.'i<•nafll"' L"ans.:. l..cn.1"'r
1h,· 1111,·m•r of th.: i111prt•\'•'lll<'11:~ ••II llK' l'rup,·rty L.:ncf.:r shall )!i'··· Bc•m•w.:r 1111tkc al the lini..• of ur print 111
s11.-lr an 111h·nur i11s1..:.:1i"n .•p•·c.:ifyi11!! ,.11d1 t\':1~••11i1hk L'all~.
8.
Horrowt•r'!. l.omt AJ•)llkatlnn. 11 .. rruw,•r sh:ill °h\• in tkfo11lt 1f. tlnrin.I! 1hc l.11:111 apphc:ttion pruccss. B11rrow.:r 11r
;my l"'I~• 'II" 111 .~11111i,·s a.·1111,l! al th.: .\i1ccli1111 of Bunc•\V.-r or \\ nh Burrow.:r's k1111wl.:d~.: or ,·,msl."nl 1!<t"•' 11w1cri:1lly false.
111isl1:mli11.c. or 111;1.;c11ra1.: i11l11mm1i1111 ,,.. s1;,1,•111,·111i.. 111 I..:11.lcr 111r foil.:11111 pru,·id.: J.,•1111.:r wi1h ma1.:rial inf11nrn11io111 in
'"""''1:li••11 "nh th,· l.11a11. ~1:i1.:ri:1I r•·pr.:....·1ua11.. ns 111\'lnck. b111 ,, ..,. 1111t li111i1.-.I I•>. rc1•n:s.:n11t1ic>11s .:un.:.:min.c B11rmwi:r's
...:.·11p;111.-y .•f lhl' l'rup•·tly ilS Borro\\1.'l.-S prin,·ip:il ,,•.,j,kn.-,·.
''·
l'roh•t'llon of l.1•mlcr·s lnlt:rt."Sl in 1he l'ro1>t·rty mad IUjtht.~ t lndf'r this Sec11rlt~· lnstrumf'nt. If rn I Borrower
r;ul• Ill ('l'Tl\lrtll lite C.:11\'l'narll.; and <l"fl'•'lll\'lllS 1.'t11llai11,•tf in Ihrs S,•n1ri1y l11Sll1lllll'lll, I hi lht.•rc is ii lc,1?:11 pmn"L"tfill,I! lhal llli,l!hl
:.1~1111 i,;1111!.- .111<:..:1 l..:11.!.:1 'i.. i111,:1,·:.1 in th.· l'ropcriy aml/"r ri,1!111~ 1111.l,·r thio; S..:.·11n1~ l11s1111111L·111 I sudr as :1 pnll·,·..:din~ in
h.111l.1111Hl·y J'l"••liar.:. l\1r •.-,111d.:11111a1iu11 11r f1wr,·i111rl'. rur ..:nf.,r,·,!111.:111 ,,f :1 li.:n whid1 may auuin pnnnly uv..:r thi:. Sl'..:11rit~
l11i..1111111•·111 or 1u ..:11ti•rn· l:iws ·•r r..:)!11lad1111:.1. or 1.·1 B"mm..:r has ahm11!1111t.•il 1h,• l'r111k:rly. 1h..:n L..:nd..:r may .!11 an.! pay for
\\hilh'V\'1 I" ll'i1St111l1hk ••I il('Jlfl'('riak h• jlllll•"l·I i.<.'lhkr':. inll'r..:sl iu lhl' f'r1111\'rly a111I ri,l!hls untf,•r this S..'l.·111·i1y l11:.lr11111c111.
111d.1di11.1: pr11h·d111,1! an11/1•r ;1s,..·ssin)! 1h..: rnl11,· 11f 11t,· l'n•11.-11~-. :111.t :...·..·11ri11,I-! andfor r..:11airin,I! rh.: Properly. l....:mlcr'i- m:1i,111s
L'illl iri.:hi.fl-. h11I arl' 11<11 li1111I..:.! ht: (ii I (lilyill,1-! an~ :.lllllS S.:l'Ur..:d hy ii )j..:11 wJ11..:f1 hmi priorily llWI" l!Jis S,•,·nrily 111:.ll'IUll<.'lll;
1111 app<'.rrin,I! in ..:iltlll: and i.:1 p:1y111f' n·asu11.1hk alh•ni.!y:.· 1<:..:s 111 pmlc.:I 11s 1111.:r.·~1 in lh..: J>n11..:11y and/or ri!,!hl:. 111111.-r this
:-,,•,·11111y ln:.1n1111.:111. indmlin~'. its o;,·,·11rl'll l'"'lli•lll 111 a hankrupi.·y pn ...:..:."llini?. s..-...nrin,I! lhc l'r111i.:rty i11dud,·i.. hut is 11<11
li111ill·1l I••. ,·111,•r111g th,· l'r11p.·r1y h1 111ak.: r.-pan-i.. ,·ha11)!..: ludi:.. ro.:plm:e nr t>.mnl up 1liiors and wi111f11ws. tlrnin \\'illcr fr.1111
('Ill\'!-. i!li111i11a1,· hmlihn.!! 1•r 01h.:r .:ull..: \'iola111111i. 11r <lit11)!.:r1111s ,·11111li1i.. ns. un.t ha\'c 111iliti.::. lllrtlL'll on or off. 1\llh1111gh
L·ntl.·r 111;1y l••k•· ac1i1111 11111lcr !Iris Sct·t11111 •I. I ..:11.t..:r il••i!i< 1101 ha\'C h• 1!0 s" amt is 11111 und..:r any duly or 11hli!!;1111111 1<1 do su.
II i!'> :1).!I•'l"ll th•ll 1.,·111l1:r i11,·111!- n11 lial>ili1y fur 11111 taklll,!! :my or illl ill'lillllS a11thori1cd 111111.:r 1his Seo.:ti1111 9.
;\11~ 111111111111..... ti ... hur!>c.t hy J.,·11d..:r 11111!.:r this Seoc.:11un •1 shall fl\•.:11111.: ml1li1i1111ill d.:ht 1•f B11rr11\\·,·r scrurl'1I hy lhi:;
S.:1·11ri1y lns1rn111en1. Th.:sc ;11111111111s shall h..-;ir inll'l'•'SI at 1h.: Null! rnh: fr11111 1h..: 1!:11..: of 11ishnr~111c11t :uul sh:ill 111.· pay11hll:.
\\ i1h ~11.-h 1111\'1-.:st. "I" 111 11111 u:e lrnnr I ..:1111..'! 10 H11n·11w,·r fL'CIUL":'llll,!! p:1y111<;'11t.
II 1his s.-.·11n1y lrn.1111111..:111 is cn1 ;1 l..:1L'>l'l111l.I. H"rrm•·•·r slmll ,·11111ply wilh ult th.: provisions of th..: l.:a~ If Borrower
;w.p1iri!s r.:, 1i11,· 111 lhl' l 1rup.-11y, thi! k<L"l!hnl.I a11.t 1lr.- li:c 1i1k shall 11111 111,·rgo.: 11111.::.s 1..-mkr aJ!r1..-.:s 111 lh..: llll'f!!er in wriliu~.
10. '.\lnrfgagc ln:.uran,·e. If L1:11tkr fl'•1rrirc.t f\lorll!il/!•' l11s11ra11c.: as a o.:un11iriu11 ,\r nmkin!! lhc Loan. B••rmwi:r slmll
pa~ 1h.- prt"1rri11111s l'•'•Jl•ir..:.t tn 111<1i11111i11 1h.: ~lnlll!llJ.!" lusur:mt·c i11 ,·ff,·,·1. If. for ;my r<.'iL"<lll, th.: ~lort!!•ll!'-' lnsurnn.:•• .:11\'.:ra,:o.:
r.:quii.:11 h~ I .:11.t,·1 ,·,·a:.<..':' 1t1 l°I\: availahl.: fr11111 th1• 111<1rl.)!:IJ.!•' i11s111,·r thill pr.:\'i1111sly pro\·idc<l sm:h in!.11ra11c..: all<I Burro\\ er
w.1, n:.p11r,·.t 111 ni.tk1· :.eparali!ly dl!M)!ll.111!•1 l'·•y111i!1lli. toward 1hc pr.:111i11111s f11r Morl,!!a,!!O.: lns11rm1..:.:. B••rrow.:r shall pay 1h.:
p1l·111i11111i. 1c.111ir.:1I 111 11h1ai11 .:11,·craµ.- s11h:.1a111iall~ .:qui\·a!L-111 111 the '.V111rlJ!:t)!.: lnsurmn:c pr.:,·iously in cffccl. al a L'llSI
~uh.•I:ulliall~· •''(lli\'llklll hl th.: ,·11sl 111 Bnnow.:r 111 lh\' Mnrl!!·•.U•: l11~11r:111,·.: pro:viously in .:ffl'l'I. fmm :111 ilh••ru;U,• 1111111ga!,l•'
i11:-11r,·r :..-k..:r.:il hy L.-1111..:r. If s11hs1:11111ally •'l)lll\'al.:111 Mur11m.uc l11snnm.:c ..:11,·.:ra,1?.: is 11111 :1rnilablc. Borrower shall c11111i11ue
"' p.1y h• I.l'ml.-r till' :1111•111111111 lhl' s.:p.mud~ cli!siµuill..:<l pay111.:111s 1ha1 \\'l!tc llu,· when 1h..: insurnn..:c ..·m·craiic c.:a.....:od 1111...• iu
.:rf.·,·1. J.,·mkr writ ;1,·,;.:J'I. 11s.: and r.:1:ti11 lhl'S•' p;1yml'11li. a:. a 111111-r.:fumlahl.: loss rcsi!n·.: in lit!u of Morl)!ilJ!i: ln:.urn11ci:. !'iuch
li1:.s 1c:..·rw :.hall h,· ll••ll-ro.:fu111l,1hk. 11111wi1hs1a11din1! th.: fo1:1 that iii.: Lrnm is nltima1dy paid in full. au..l l.•"lllkr shall not he
1i:•p1111·il 11• pay ll11rr11\\'•·r any i111,•rc-M "' .:m 11111,cs 1111 :.11d1 loss rci.1•rn· L.·11tfer can 111• limµ.:r r.:.111ir.: loss rl.':;<;'Tl'<.' p11y111.:111s if
M111tfa!!•' l11s111:111<·i: ,·nvcra.l!•' 1i11 11t,· a1111111I1l a111f fo1 th•· pi:r1ml 1lmt Lcud.:r ri:1111ircs1 pnl\'ilk<l hy a11 msur~·r sckclctl hy
I .•:11.t.:r n,!!Ulll he.:11111..:" a\·;uJ;ihlc, 1s 11h1ainl'd. m11I L.:n.h;r r..:1111iri!s scparnt.:ly desij!ll<1t1,•1,I p;1ymcnts toward lhc pr"minms fur
M·•rlµaµ.- l11s111am'i!. If l.c111lcr r.:q11rri!1I ~11111,l!n)!e Insurance as a .:1111.tit1un 11f 11111ki11¥ 1hc Lnan ;md B1lrr11\\'C'T was reqmr..:tl h1
111ak.: Sl!('illaldy desi.1?1111li!1I p;1ymc111s ""'';tnl th..: pr.:111i11111i< fur 1\-h•rtµaJ!i.: lnsuran.:~-. Rurmwcr shall pay lhi! premiums
rcqurn·.t 111 111ai11tilill ~·l111l)!i1;!.:' l11s11ra110.:.: in dT.:ct. nr lo pruviik a 111111-rd'1111ll1thk loss f•'S\;'f\'C, 11111il I ..cmt.•r's r.•t111ir.:111..:111 fur
l\'.u1 l,!!•t;.!•' l11s11ra11.:c- .:mis in .11.:.·or.t;1111·c w11h :my \\Till•.'11 a).!re.:111c111 h.:tw.:c-n Burrmwr 111111 L..:ndcr (ll'IJ\'iclin!! fur s11d1
1c-ru1i11a111m •If 11111il 1.~n11i11:ui1111 is r.:•111irc..I h~ :\ppli.:ahle I.aw. No1hi11)! in 1hii-: S..:c.:ti1111 Ill nffi!c-ls B11rr11w1..·r·s c•Oliµa1io11 to
pa~ i111.-1.·:-I ;rl lh.: nu.: prm i.tl'il i11 till' :'llut.:.
~1 .. nJ! •;!•' luo;ur.111.·,· r.·imhursc' l.c111kr wr
•·111i1y lh:u p11r\"11;1!.•'S lhc J\01.:1 for n·nain l11ss..:s it 1n:1y lllL'llr if
Jl,1rr11\\'0:I" .t..cs 11111 rcpa~ lh•• 1•• 1a11 ;1:. ••)!n:.:d. Hurrm\ i!f ii; 1101 a parly 111 th.: :\•1nrl)!aµ..: l11s11rnm:e.
~lort)!-IJ!i! i11s1111·rs ,·,·al11ali! 1h.:i1 Lutal 1isk 1111 all s11d1 i11s11r.111•'i! in fl•r.:c fr.1111 ti111..: h1 lime. ;11111 111ay .:111.:r i1110
a!•r1.:.-111,·111s wilh nlhl·r parties that shar.: ur 1110.lilY 1h1•1r risk. 111 1l:cl11c.:,• luss.:s Th.:sc ""rccmcnls 1u·,• un 11."rms a111l t.·11mliti1111s
1h.n ;rr..: :.allsf:t,:101 y "' 1h,• 111111'1,!!il,1!•' ursur..:r aud th.: ulh.:r party 1nr Jlill1icsJ 10 th.:s.: H,!lreo.:111.:nts. Thcs.: aim......~111.:nls may
rc')11i1.: 111..• 1111111~aµ.: rnMm'I '" 111al.:,· ('HYllll'lll~ 11i.i11,1? :111y i.nur~·e uf f1111.ts 1h:11 lh.: 11111rl,l!ll,!!i! insurer may ha\·i: an1ilahk•
! \•. l11d1 111ay i:1d111k r1111ds 11h1ailll'" 1"111111 l\11111;~a)!•' ln:.111•111·:1: pr.·111i11111~).
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As a result of these u,grccmcms. Lender. any purchaser uf the Nulc. anothL"T insurer. any reimmrcr. any other entity. or
any affiliate of any of the foregoing. may receive (direclly or indirectly) amounts that derive from (l•r mi~ht he chnractcrizei.I
as) a portion of Borrower's payments for Mortga11e Insurance, in exchange for slmrinj! or modifying 1he mortgage ilL'mrer's
risk, or reducing losses. If such 11.!'J'CClllent provide..; th:it nn afl11iah! of Lender takes a share of the insurer's risk in exclmn8e
for n share of the premiums pai1l to the insurer. the arrangement is often tenm.'ll "1.'llplive reimmnmcc." Further:
(nl Any such agreements wlll not afTcet lhe amounl'i that Borrower has agreed to pay for Mortgage Insurance,
or any other terms of the Lonn. Such agreements will not Increase the nmounl Borrower wlll owe for Morlgnge
Insurance, and Ibey wlll not enlllle Borrower to· any refund.
(b) Any such agreemenl'i wlll not atTect the rlghl'i Borrower has--lf any-\'lilh respect to the .Mortgage
Insurance uncler the Homeowners Protection Act of 194JS or any other law. These rights may Include the rlghl to
receh·e certain dlsclo.'iures, to request und obtain cancellallon of the Mortgage lllllntaoce, to have the Mortgage
lnsurnnce terminated nutomutlcally, and/or to receive a refund of any Mortgage Insurnnce premiums that were
unearned at the time of such euncellatlon or termination.
11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds arc hcrehy assiJ,?ncd to and shall
be paid to Lender.
If the Pru1h?ny is damaged, s11d1 Miscellnneous Proceeds shall he applied to restoration or rcpnir of the Pro1'k:rty, ii' the
restoration or rc1lair is CL-onomically fcasibk: and Lender's security is not lessened. During such repair and restoration period.
Lender shall hnve 1he ritzhl to hold such Mis1.-ellm1eous Proceeds 11n1il Lemler has had an opportunity lo ins1~cl such Property
lo ensure the work has b\.-cn completed lo Lender's ~tisfaction. provided that such ini.1JC1.:1ion shall he undertaken promptly.
1.cmfor may pay for lhe repairs and restoration in a sin!lle dishursc111e111 or in a series of pro!?rcSS payments as the work is
completed. Unk"lls an agreement is made in wri1ing or Applicable Law requires inten."Sl to he paitl un :mch Miscellaneous
Proceeds, Lender shall not he re1111irccl lo pay Borrower any interest or carnin!ls on such Miscellaneous Proceeds. If the
restomtion or repair is not economically foa.'iihle or Lender's securi1y would he lessened. the Miscellaneous Proceeds shall he
appliell to the sums securL'll by this SL-curity lnstmment, whether or not then due. with the exce..o;s, if any. paid to Borrower.
Such Miscdlancons Proceeds shnll he applied in the order pro\'idcd for in Seel ion 2.
111 the event of a tot1d takin_!t. dcs1ruclion. or klss in value of the Property. the Miscellaneous Pro..:eeds shall be applied to
the sums secured hy this S.."Ct1ri1y lnslrnmL•111. whether or nol then due. with the excess. if auy, paid 10 BotTOwcr.
In the event of a purtial laking. dcstruclion. or loss in \'alue of the Pro111.?rty i11 which the fair market value of the
rrupcr1y i1111111.'<li111cly before the partial taking. dcstmcticln, or los.~ in \•alue is et1mtl to or grctitcr thnn the amount of lhe sums
se..:nred hy this SL-curity lnstnnnent immcdintcly before the partial taking. destruction. or Joss in value. unless Borrower and
Lender otherwise agree in writill!l. the su111s secured hy this Security lnstmmcnt shall be rcduc1."ll hy 1he anmmll of the
Miscclhu1L•o11s Proceeds mulliplicd hy the following fraction: <a) the total amount of the sums secured inunediatcly before the
partial taking. destmclion, or loss in value divided by (hl the fair market value uf the Property im111edin1cly before the pm1inl
takin!!. destn1ction, or loss in value. Any bnlance shall he paid to Borrower.
In the event of a partial taking. destruction. or loss in value of the Prop1.."rly in which 1he fair market value of the
Pm111.?rty inmu:diately hcforc the partial takinp.. destruction, or ll•SS in value is lcs.~ than the amount of the sums secured
immedi111cly before the partial takin1f. 1k-s1m..:tio11. or h•ss in \•nine. unless Borrower and I.ender t•therwise il!:U'CC in writing,
the Miscellaneous ProcL~ds shall he appliell to the sums sC\:'ured hy this s . -curity
.
l11stn1111c11t whether or not the sums arc
then due.
If the Pm11er1y is ah1111tlo111."tl by Bl•rrowcr. l•r if. nfler notice by Lender 111 Bom1wer that the Opposintz Party (n.'i delinL"ll
in the next sentence) offers lo make an award tu scule a claim for dmnngcs. Borrower fails to respo11d tn Lender within :m
days after the date 1he notice is !:liven. Ullller is authori:.r.etl to collect aud apply the Miscellancons Proceeds either to
restoraliun or repair of the Pruperty or to the sums sccttrL"ll liy this Security Instrument. whether or not then 1l11e. "Opposing
Party"' means the thin! par1y llmt owes·Borri>wer Miscellaneous ProcCL"lls ur the party alminst whum Borrower has a rij!hl uf · ·
actiou in regard 10 Miscellaneuus Proceeds.
IJl)rrU\\'cr shall he in tl.:fm1lt if any action or proceeding. whether civil or criminal. is begun thnt. in Lender's j11dg111e11t,
could resnl 1 in forfeiture of the Property or t)ther material impainncnt of Lenders inrercsl in the Prop.:rty or rights umlcr this
&:cnrity lnstrmncnl. Borrower c1111 cure such a defanlt aml. if acceleration has occum.-d. reinstate mi provided in Section 19.
hy causing the action or procl!Cdiug 111 he ilismissc1l wi1h a rnling thnt. in Lender's j111l1?mcnt, precludes forfeiture of the
Property or other material impairment of Lcmlcr"s interest in the Property or rij!llls nmlcr this S1.'C11ri1y Instrument. ·n1c
p~ceds 11f any award or claim for damages lhat arc allributnhlc h) the i111p11in11L•11t uf LL·ndcr's i111erest in lhe Property nre
hereliy assigned anti shall be paid 10 Lender.
All Miscellaneous Proceeds that arc not appli1."tl lo r1.-storatil>ll or repair of the Property shall lie applied in the unlc.r
pmvidcd for in SL'Cliou :?.
l-'11rm .10 t.1 11111
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I:?. Horrowt•r Nol Rt'leasecl: Fc1rlw:1ram·1• Hy L1•nd"r Nol u Wuh·er. E \t.:nsion 111" ch.: lime for pay111,·11t <•r
111uil111.::11u•11 1•! am11t1ii'alion uf 1h,· "mus :-..:,·111,·rl hy this Sc,·11ri1y l11stn11ncn1 )!ran1cd hy l.c111k:r lo R11rr11wcr or any
Su•. ..:,·s,... r 111 1111<·1-..~~1 11( B"1T11w,·r l>l1all 1101 op,-ratc 111 1dc;1o;e 1h.: Ji;ih1li1y uf B11mm:,·r or any Suc.·ci.~ors in lntercl>I of
ll11rr11w,·r. I.i.:11·!.·r shall II' •I 1-.· f•'1111irc1I to <:l'llllJICll<"C ]'lt><."e.:1linps a.cai11st :my Sucn.-i.sor i11 1111,·r\."Sl of B1•rl't•W•'f ttf Ill rcru~
1.. ,.,1,•ml 11111•· for l'aymi.:111 or olh.:n' isc m11olif)· m11111 l11;11iu11 of th•· snms s,·,·nr.:11 hy chis S.:curicy l11stru111e111 hy r.:aso11 1•f
au~· d,·111;11111 mad.: hy 1h.: <•n~i11;1( Bom1\\,·r ••r ;ury Sn,·c.:ssurs in lr11cr.:s1 1•f B11rrnwc1. Any fur~arau.:c hy Lender in
,.... ,,·isJll)! an~ ri)!hl 11r r.:111.:d~ i11ch1,li11µ. wi1lto111 lr11111a11.. 11. l..:11.fa's ;i.:'"-'Plan.:.: of payn1c111s fmm third pcrs1111s• .:111i1i.:o; or
S111:.:cs:-.11r:. i 11 I111.:rcs1 11f Borrower or 111 :11111111111:. k:-s than 1111: a1111111111 Ihen tin,·. sh;1ll 11111 Ii.· 11 wai\'er of ur pr.:du.te lh<'
c ,,,h·i~...- '"' ;111~ r i;,!h1 ur r~n1,~tly.
IJ. Joint and SeH•ral Uahllll~·: ("u-slgm•rs: SUl'l"l'S.'iOrs amd Assigns Hound. Hum1\\'<!r .·m·cnanls 111111 :1)!rL-.:s 1ha1
B11rr1111vr':. .1hli!!:1lio11s :111d liahrlily shall O..· _j111111 and s,•1,•ral. 1lnw,·n·r. ;my Borruw.:r wh11 ,·u-:.i)!llS llus s,•,·11ri1y lnslrulllClll
h.11 .(.,,.,. 1101 ..:xc.·ut..: ch,· Not.: la '\·11 si.1rn,•r"1: 1;11b.·11-:o.1µ11i11,1?1his S,:,·11ri1y lnsln1111..:111 unly I<• murl,!!al!e. J!mlll and .:om·ey
!ht• ,.., ·:.1)!11"1°' mt.:n:sl ill th.: l'roperly UlldtT 1(t,· l•'l"lllS 11f 1111:. S,·,·11rit~ hll>lflUlleUI; lh) i:. 11111 llCl'l>•llllllly 11hli,1?al.:d lo p:ry
Iii.· .\!nil:. :.,•,·111,• 1 hy rhb s,·,·11ri1~ l11:-1n1111..:111: an.I r.: 1 ilJ!recs 1h:11 1.,·111lcr .11i.I :my 111her Bornm·,·r .:mt lll!rc..: t•> •'Xl•'ll•L
111u1lify. t".lrh.·;ir .... 111akc :111~ :t<'\."tlllllll••da1io11' wi1h 1<:.11:111[ h• th.~ 1.·r111s ••f this s,·.. 11n1~· l11slr11111c111 nr the N<Jtc \\'llholll th.:
0

...·,•~!1-i~~lll'.'l

0:.;

~ll!l'\L.9111.

Suh,1..:.-1 h• th,• prn1 il-iun~ of S.;,·1io11 Ix. any S11.:L·essrn 111 1111.:resr of Burr.11v,·r who as,.cuncs B11nuwcr·s <1hh1mlinns
1111•!.:1 rhi' S<'l'llrrly h1srn11m·111 111 1Hili11µ, mu! is apprc1ve1I hy '-••ndcr. shall uh1mn all of Borrower's rights a111I hcll<'l°lls umlcr
1hi~: S..:,·mi1y hL~lr11111,·1r1. B11rrmh'r shall 11111 he 1d.:as.·1I fr11111 B<11To\\·cr·s 11hliii<1111111s mid li:th1hty under thi!. S•'l'llnty
lnMrn111c111 unl«ss 1.,•1111.:r a,1!1<"<:s h• s11d1 rdcase in wrilin)!. The .:11\'C11:1111s Ml<l U)!l'C<.'111c11t" <•f 1his Se.:11ri1y lns1n1111cn1 sh:11l
hm.t u·.\,·.:pr as pro\'icled iu S.:,·1i1111 ~111 and ]1,·11.:f11 1h.- i.11n:essurs 1111.t assi!!ns uf I ..:nd..:r.
1-1. Loam Charges. 1.cml.:r may dmr~·· Burru\\'.:r fees for scr\'i.:·.:s pcrfurm.:d 111 .:1•1111c.:ti1111 with li<1rr11wer·s 1il.'fa11(1.
f1•r Iii.• ('llfl'"S.: <•I l'lule<.·lill~ I ..:ud.:r·,. int<·n·,1 in lh<' l'rn1i.·r1~ an.I ri)!hts 1111<1.:r lhis Sl.'L'llfily l11sln1111enl. ind11.li11)!. hut 11111
li·111h:1l 111.; lh11ncy!o· i.·cs. prnpcny ins('c..:tiun a111I \';1J11a1in11 frcs. In l'CJ!ar.l 111 ;my ulh•·r feel>. th..: uhscn.:c 11fc~press:n11h1•1i1y
11. 11110: S.-1·11ri1~ l11,.1mmc111 I<• dwr_i!.:" S(l(',·111 ..· 1,·,· 111 B11rrm,·.:r shall 1111t I~ c1•11slrn<..'ll a'i :i pmhiltition un th!! dwrµin)! of s11d1
fu•. I •"11•1.:l' Illa~ nnl ..:h11rpe li..'l"!'o Iha!
•".\('l•':.i.ly p11•[11hi1c.t hy 1hb Sc..:urit~· l11Mn1111e11t or hy 1\pplicnhle 1.nw.
If rh.: l..nan is suhj..:t.:I h• :i law •d11d1 :..:Is 111a:1.i11111111 lom1 .:har)!CS. anJ thal law is fin:1lly intcrprele1I so thal lhc inccresl
or .. rh,·r 111:111 d1ar~~.:., ..·,11l<."'l.'l•·d ••r 1t1 lw ..:111J.:,·1.:1I i11 ..-.m11.:,·1io11 '' i1h th,• '-••an cx.:.:.:111h.: p.:nnill<.'ll limits. thl!n: 1111 :my such
J.'all .-J1:11·g1• ,.1i.11l hc 1e.l11.:,'ll hy rite :11111111111 11.:.·c,.sary lo rc.lu.:.: 1h.: .:h11r)!.: 111 the 11('111ti1ted li111i1; and th) 1111y sum.~ alr,·mly
.:1111,.,.,,.,1 (111111 B11rr11w.:r whirh ,·:1.<.'..:••11L'<I l'.:rmillcol li111i1:. will hc rd1111de.t 111 BnrruW<..T. Lc111lcr may .:hooSt: lu makc chis
r<.'1'1111.! h:< rc.ludn)! tit.: 1•ri11dpal uw,·ol 11111kr th·· Nu1,· or hy urakin)! a <lirL'l.'l payment hi Burrower. If a refnlhl r.:.h1..-,-i.
(11 m.·11•al. 111<· 1·,·.111.:th•n will h.: 1reatcd a:. a p:n11al l'tcpaymerll \\'ilh11111 any pr,·p11y111c111 dmr~c I whe1her or not a prcpaym.:111
di;t1~!C 1s 1•111•·11k<I for umlcr th.· N••l..:1. Borr11\\'c1··:-. an:.:p111nce of any 'i11<:h refund 1m1•le h~· dir•·ct p;1y111cn1 to Borr.•wcr will
•"••11s1i1111,· :1 wai1•..-1 or any n!!hl 111 a<'llon B11rr11\\'<..'f miµht ha\·&: arisin)! nut nf such uvt:'rchar,I!&:.
15. :'loiotln"io:. All nutk.:~ ,l!h'l!ll hy Bu1111w,·1 111 L•:111kr 111 ,·11nllL'\.'li1111 with this Securily lustrumeut must he iu writin)!.
An~ 111>11<"•" h• !111rr11\\'l"r in ,·11nne.·1i1111 wilh lhil> s.·,·11nty lnsln1111.:111 sh111l h..· ill"\."lllCd hl ha\'C heo!ll J!il'Ctl hi B<"•ffil\\'Cr when
11:aik1I hy fic!.l d:rss 1m1il ur when a.·111ally ddi\'er..:il 10 Brnro\wr·s 11111ice ;1ddrcss if s.:ut hy u1hcr ll1•~11ns. l'\uli•-.: 111 nny one
H11n11w.:1 :.i1all t:1111s1i1111.: nuti:·,· 111 ;111 Bumm.:rs unless Applkaht,• l.;1w ..-xpreso;Jy r.•11uires nlhcrwise. The 11111icc mldrcss
sh:11l h,· 1h.: l''"l"'"Y :\cl1lrcs" unlc"i. Borr11W<'r (r;t' d1·sig11a1crl u ,.11hsti1111e 11<1tke a<ltlrt:'ss hy notice tu 1.,•111lcr. Borrow.:r sh;tll
p1<•1111•1I~ 1111111\ I .<:mlcr of ll11rr11,wr's dum)!•' nf a1hh\''is. If Lcnilc1 sp.:.:ifies a pmcc1lur.: fur reporlin~ Borrower's dUlllt?C uf
acld1,·ss. 1h1·11 llurr11w.·r i.111111 only 1c1~•rt a d1all)!•" 11f addr..:Ns 1Jrn111)!h 1lm1 !.pc..-ifiL'll pr11ccclnre. Th.:n: may ht:' unly une
i1 ..s1.1!11a1,.,l 11111i,·.: mt.Ires.'> 111111..:r this Se.-uriry l11s1rn111,·111 ill ;111y one rinrc. Any nolil·c 111 I ..:n<ler ~hnll h.: J!ivcn hy 1lcli,·,·rin!? ii
or lw u1aili1 ,I! ii hy frrsl .:la!>S lllail lo L<'ll<l,·r·:-. ;uhlr..:s:. i<talcd h.:rdn uules.'> I.cu.lcr h:L'i 1k..,;i1male1I a11111hcr a1l1lrcss hy 11111ic.: to
B11n-.•\\·c1 ,\uy 11111i,.,. 111 .:..1111.:cliun wi1h chis s,·,:urity lnstru111c111 sh:1ll 11111 he deemctl In ha\'c h<."Cll ,l!ivcn 111 l...:nder 11111il
;i,·111ally 1.:,·ci\'..:il hy I ender. Ir" auy uoli.:<..' r,·quin·d hy 1h1s !:i.:.:urity l11s1m111e111 is alsu rc<111ir..:cl nuder A11plkahlc 1.~1w. lhc
,\pph,·ahl,: l.a11 r.:.p1ir,•111cu1 will satisfy 1h.: .-11m·~1k1lltli11~! 1c<Jllin:111.:n1 und.:r tins Se,·urity htl>tr11111.:111.
lt1. «~m·t."rnlng I.aw: SeH~rahllily: Rult•s ofCnnslrul'llon. Tiu:. s..-,·urity lnstru111,•111 shall~ gu1•crn,•d hy f.:11.:ml h1w
au.{ 11!.· law of 1l1c 111n~1r,·111111 111 whid1 tli~ 1'10111.'11y is luc;ll..:11. All ri.f:?lll" and uhli~:1111111s i..:unlained in this Sc.:11ri1y
Jnsu 11111,·111 .1r,· s11hjl!'c1 111 any r.:q11ir... 111 ... n1s a111I 1111111:1111111" uf ,·\pplicuhk Law. 1\ppli,·:thll.' I ~"tw mi~ht explicitly or 1111plki1ly
all11\1" 111,• p.1r111·~ '" u~r,·c hy <."11111ra,·1 ur it 1t1i)!hl b,· silent. hur ~11.:h ~ilen.:c shall 11111 1-.• •'\lllNll'U"'ll ;1s :t pruhihilion <•,!.!ainst
ap ....:111.·111 hy ""111rn,·1. 111 1h<' ,·1.:111 1ha1 m1y pr1wisi1111 ur dmrs•· of chi.~ s ...c11ri1y h1s1111111c111 or lhc N111L• .:onllicts w11h
Appl i.:ahlc I.aw, s11.:l1 .:1111 fli.:1 o;IJ;rll nut 11fli.·,·1 ulh.:r prn,·isi1111s of th is S.:..:urily I11srrn111en1 or thl.' Nntc whid1 mu hc i:il·cn
dk·:I wirl1111ll lhe •:1111lfo:llll)! prud:.i1111.
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As uiicd in this Security lnstnnncut: inl words of the masculine gender shall 111~11 and include Cl'rrcsponding neuter
words or words of the fominine gender; !hJ Wtlrds in the singular shall mean and include the plural aml vice versa: and (c) the
word "may•· gives sole discretion without any ohligation to take any action.
17. Borrower's Copy. Borrower shall he given one copy of the Note and of thii; Security Instrument.
18. Transfer or the Pro1>erty or 11 Benenclal Interest In Borrower. As used in this Section 18, ..I1111?rest in 1he
Pro1~rtyr means any lcg1d or hcnelicial interest in the Property. indutling. hut not limited to. those heneficinl interests
transferred in a hond fur deed, contract for <lu"ll, installment sales contract or CSl.TOW a)?reemcnt, the intent of which is the
transfer of title hy Borrower al 11 future dale to n purchaser.
If all or any part of the Property or any Interest in th..: l'roj'k:rty ii; sold t1r transforred (or if Borrow..:r is 1101 11 natural
person and a hcneficial interest in 13omnvcr is sold or transferred> without Lender's pri11r written consent, Lender may
rcc1uire immediate payment in full of nil sums secured by this Se..::urity Instrument. However, this uption shall not be
exercised by Lender if such cxcrci~ is prohihitL"ll hy Applicnhlc Lnw.
If Lender exercises this option. Lender shall give Borrower notice of aecderatit111. The notit:e shall provide a period of
not less than 30 days from the date the nocice is l;!ivcn in acconlnnce with Section JS within which Borrower must pay nil
sums secured by this SL"Ct1ri1y Ins1n1111en1. If Borrower fails to pay these sums prior 10 1he expiration of this period. Lender
may invoke any remedies pcnuiucd by this Security lnstnunen1 withou1 rurth..:r notice or demand tm Bom1wer.
19. Borrower's Right to Reinstate Ancr Accelerutlon. If Borrower meets certain conditions. Borrower shall have
the right to have enforcement of this Security Ini.1rument discontinued nt nny time prior 10 the earliest uf: (a) five days before
salt? of the Pmperty pursuant to any power of sale comained in !his Security lnstnnneut: (h) such other !lCriod 1u1 Applicable
Law might specify for !he lcnninntion of Bomiwcr's right lo reinstate; c.1r le) entry of n judgment enforcing this St.-curity
lnstnnnent. 111ose conditions an: that Bum1wcr: (al pays Lender all su11111 which then would he due unikr this Security
Instnnncnt nn<l the Note as if no 11ccclernti1111 hnd occnm."11; 1b> cun."S uny default of any other covenants or agn."Cmcnts;
(c) pays all expenses incurred in enforcing this Security Instrument, including, but not limited to, reasonable attomeys' fees,
pro11'!rly insp.xtion and \'aluation fees. and t>thcr foes inL11rred li.'11" the purpose of protecting Lctklcr'11 inter~~ in the Properly
mul righ1s 11111lcr this Sc:cnrity Instrument: and (d) takes s11d1 action as I.ender may rea.'l<mahly rct111irc IO IL-;&urc lhat Lender's
interest in the Property and rij?hts under this Security Instrument. and Borrow..:r's obligation Ill pay the sums secnn."l.l by this
Security Ins1ru111en1. shall continue unclmnp.ctl. I.ender may require that Borrower pay such reinstatcmenl sums and expenses
in one or more of the following fonus. a.<1 selected by Lender: (il.J ..:ash; ch) money order: (c) ccrtifiL'li ch~k. bank ch\."Ck.
tremmrcr"s check or cashier's check. prm·idcd nny such check is drawn up•lll an institution whose deposits are insnrctl hy 11
federal agency. instnnnenlnlity or entity; ur (th Eleclronic Funds Transfer. t:pon reinst11te111ent hy Borrower. !his Sccurily
Instrument and ohli1Zations !i4."Cllr.:<I herchy :>hall remain fully effcr.:th'e ai; if no accelcralion had occurred. However, this right
to reinstate shall not apply in the ca.~e of acceleration under Section l 8.
20. Sale or Note; Change or Loan Servicer; Notice or Grle,·ance. The Nole or n partial interest in the Note (together
with this Sccuri1y Instn11m.:nt) can be sohl one or more times will1011t prior notice 10 Bc.irrowcr. A sulc might result in a
dmnge in the entity (known as the "Lrnm Ser'\'icer"'l chat cntlccts Periodic Payments due 1mtfor the Note and this Security
Jnstru111e111 aml perfonns other mort!!a!!e ltlAll scrvidnj! ohliga11uns 11111lcr the Note, this Sc..:urity lnstn1111c111. and Applicable
Law. ThL"l'C also mij!ht he tllle or more chml)?l?S of Che L•lllll Servicer unrelated to a sale of the Nole. ff !here is a chan~e of the
Loan Servi.:t?r. Bturower will be giwn wrillen uolil'C of lhc chant1.: which will state the name and addrcs.~ of the new Lonn
Ser\·iccr. the uddrcss to which payments shnulll he nmclc nnJ uny other information RESPA re<1uircs in con11c..:1it111 with a
nutice uf tmnsfcr llf s.:rvk·in)!.. If tho:: .l\oto:: is sold 111111 thcrcafler lite Lc.11111 is so::rviced hy u Lonn Servicer tllher than the
p11rclmsL"r of lhc Noh:. the murl,!U~e 1U1111 scn·icin~ uhligatio11s to Bom,w.:r will remain with the Loan Servicer or he
transferred to a sncc.:ssnr Loan Scr\'icer mul arc not nss11111e1l hy the Note purchaser nnlcss othcl'\\'isc pro\'idctl hy !he Note
purchaser.
Neilher Borrower nor Lender may commence, join, or he juint.:(l lo any judicial action (as cith..:r an individual li1igant or
the member of a d11s11) 1hat arises frum 1l1e other party's actions pursmmt to this SL"Cllrity Instrument ur thm allc!les that lhe
uther party has brcru:h..:d any provision uf. or nny duty owed hy reason of. 1his Security lni.1m111cnt. until such Borrower or
Lender ha.q notified the other party <with such notic..: !liven in l'llmpliance with the requircmenL~ or Section 151 or such
allcgctl hrench nnd afforded !he other parly hereh1 a rciL.;1mahle period after the l;!ivinl,l of snch notice tu take correcti\·e action.
If Applicahle Law provi1lcs a time perio1.I which must elapse hcfure c.:nain action can be taken. thnt time periotl will he
deemed tu he re<L'i<.\llilhlc for purposes of Ibis parngmph. The 1101k·e of 11.·c.:lcrntiun mi.I upporlnnily lo cure given to Borniwer
pursuant tti Seel ion 22 11ml 1he notice llf ;1ccclem1io11 piven le.> Bl•m1wer pursuant to Sc..:ticm IR stud I he deemed lo satisfy the
nuticc and uppc.1r11111ity tu tak.: corrcl·1iv..: acti1111 pnwisi1111s of lhis Sel·lion :?.O.
21. Jlozardous Subslunces. As used in this S..:~·•ion :!I: fill ..lllll.anluus Substances.. arc those suhstan~es defined as
toxi..: or Imzanlnus suhs11111ccs. pollutants, or wastes hy Envirorun.:ntal Law m1t.l thc followinp suhsti\necs: ga.~oline. kcmscm:.
ll>AIIO-Sinj?k!
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t1ll11·r f l;1111111ahlc nr 111.\ 1,· 111.·1111h:11111 pr< ••htd~. 111\ j,· !'•'SI l•'l•k" ;rmt 1i,·r1>1.:uks. vol al ii.: s• •h .:111s. 111:11.:ri:tls .:u111;iini11J.! ash..·:.h•s
••r 1..1111ald,·hy1k·. a111I rnttiu.1.:1 i "' 111;,k•r i:rls: 1li l "l '.m·ir1111111.:u1;1] Lll\\'.. means r,•,f,·ral laws and laws of th.: j11risdk1iu11 \\hen.·
1lr1• l'rnl'.:rly is lm:a1,•.I 1hat r•·lah' ht lr1·alllt. ,afc1y 111 <'J1\lro11111.:111al prul\.'t.'tin11: lt.'I ''Ell\ iro11111c111al C:lciump" in.:lu.l,•s mty
h:,1~•ll"' a.-1i1111. r.·111.:dial a.:rirnt. nt f'•'ll111\·aJ ;1«li1111. as tldith.... t iu h1\·inm111\.'nl:rl l.:1w: and hi! an "E11\'ll"ll1tllll!Jlli!I ('0111lit1011 ..
lll<'<llh .r ,·1111.t11i1111 1ha1 .:an .·a11sc . .:1•1111 rh111,· h•. nr nth.:rwi"c lri!!)!Cl' an Em·irn1111w111al Ckilltup.
I\, •11 •h\·.:r shall nul .:all"•.' "' l"'n11i1 Ih•· 1•rt.•,,.:11.:.:. 11s.:. disposal. slnmp.:o, or r••kai.c of :my l1:1l1mlo11s Suhi.la11.:t."lo. t•r
1111,·;11.:11 hr 1.:l1';L'•' :111y I l:v.ar.t1111s S11hs1an,.,.,,, 1111 or in lht.• l'r11p•·r1y. Bun-nwl!'r shall 11111 do. 11or allow anyone dsc 111 .!11.
an'."•hin~: ath-.-1i11)! t:i.: l'r111•.:11y tal 1h:11 ts m \"it•l.111•111 ul a11y E11\'in111111c111al I.aw. 1h1 whidt .:realcs an E11\'iro111110:11titl
Ct•11d:1it1n. <1r 1.: 1 wlndt. du.: tu 1h.: pro:s.:11.:.-. 11s.-. 11r rd.:a.~ nf a Ha11ml1111:. Suhslau.:c, crc:11cs a ..•01111itinn 1ha1 mtv,•rsdy
arf,·.:1" 1111~ v;ilttc 11f lhc Prt•pcrty. 111<' prCt:t'•hll;! two "''ntcm:cs sl1111l 11111 :1pply ln thi: pr•"Sl'lll"l'. use. nr sturn!!l' 011 11t,· Pnrpcrly
uf "111all q11a1t1i1i.:s of lla.r.:utlrn1i. S11Ji,1an,·.-s thal ar,· !!.:11.:rally rc1'")!niz.:1l t11 Ill! il('pr111•na1,· 111 nomml r.:sidi:utial USC's m11l 10
111;ii1111·11.111n· 11! th.: l'wp1:rty 1i11d11.li11;:. h1111m1 li111i1,-.I h•. lm1arclu11" "11hs1;111ws iu ..:nmamwr pn11.lncls).
H1111...-.\ ··r i.hall pru111111I~ ,L!i\'.: I .1·11tl.:1 \\I itt,·11 11111ki: of 1al au~ inw"1ig1t1it•11. claim. tlc111a11d. ht\\'Sllit <•r oth.:r ;1l·1i1111 hy
.1 ·~ ,l'•l\ ··n1111,·111al 11r r.:.!.!ula·ury aJ!"11<:~ "r prh ah: 1•m1y i11,·11h·i11)! 111,· l'rupcrl) 1111.t m1y I hrz;mluus Suhst;m..·.: or
I '" 11<111111,·111;11 I.aw of \\hi.:h lh•rru\l\'l' hit" ;i,·111al k1t11\\ ktl)!C. 1h1 any En\·in1m11.:11r:il ('11mli1i1111, i11d11din!l hnl uut limil<'tl lu•
•111v "1'111111/'. 1,·.1ki11)!. •hsdlilr.!.!'" rl·l.::1:--..: ••r 1h1\•;11 .,f ,,·lca:-.c of :my Haz:mlo11s S11hsta11,·.:. anti 1.:1 ;my .-011ili1inn c1111s..-.I hy 1h.:
pr•·.,,·n.:\.'. 11~,· nr r.:k.tl>l' of .1 I la1.anln11s S11h!>l;111,·,· '' f11d1 a1h-crsdy aff.:ds lhc \·al11.: ••f 1(J,• 1'1<•1ll:ny. If Borrow.:r lc;tr11s. or is
"' •trh.:.I hy .111~ .l!••WI 11111.:lllal or ro:)!ulatury ;111tlt11ri1y. or an~· p1watc p;U1 y. 1ha1 any rctml\'al or nlhcr r.:111 ..-.li:itinn ut any
lla1..11.!1•11s .S11hs1a1t<'<' .. n.-.. 1111~ thl· l'rnp.:11y '" 11.:.:,·:.,.;iry. H.1rrow.:r shall prnmptly take all ll•"t:l.'SS11ry n.:ml.'1lial a,·1i1111s itt
a1:nmla11.-.· '~i1h Envin1m11c11tal 1..aw. Noth111.i: h.:r,·in sltall t.•r.:al..: ;my ••hli~rnlmn 1111 Lc11tkr for an E1l\'ir••mncn111I C:knnup
l'\I >'.\I-I IN lF<JK'.\I C"( >VEl\ANTS. Bllrruwcr aml 1.cmlcr further t.'11\'l'U1mt mttl 11µr..-C' us follows:
.!:?.. :\ccl'll'rJtlnn: Rt·ml'tll,•s. 1.c•ndcr shall gh·e ll()lkl.' fo Borrower J•rlnr to ucc.-1.'ll.'ratlon following Hornl\\·l.'r's
hr1•;1l'11 of .my l"ll\"l.'nant or agrcl.'menl h1 this Scc.-nrlly Instrument llmt not 1>rlor to a1·1·eJerallon under Section 18
unlt-ss :\1111llcuhle Law 11rm·hlt'S ollwrwlse>. Thi.' nuUce sball srwcll)·: la) Che default: thl Che aellun rl'C111lred to eure thl.'
d.-f:ml!: h'l n 1h1k. nol k-ss thun .141 clays from lhe date thl' notke L'\ given to Horr11wcr, by whkh the defaull must be
ctm"ll: and Id I thnt rallure lo curt• the derault on or bcrnre tht• dutt 111>eclnl'fl In the notice muy n.-sult In accelerutlttn or
1111• sums st"t'Urecl h~ thL~ S1•1:11rll~· lnstnmwnl anti sale 11r the Propert~·· The notke shall further Inform Rorrowl'r of
lht• rhtht to relnslate uner acceleration aml the right tu bring u eourl action to assert the non-e:dstence of a default or
:111~· ulher tll.'fense of Bnrrom•r to Ul'\'l'leratlrin and sail'. If the default Is nol rul't'd on or lK'fore thl' date s1H!elnl.'d In the
nnlit•t'. I .ender al Its 1111llun ma)' rl·1111lr1• lnnnl'<llatl.' lla,·mcnt In full of all sums seeured by this Security lnstrnmf'nt
\\lthout furl her demand :mcl nuiy hn•okc the 1mwer of sale and an~· other rcmrdles 11ermllll'<I by Applll-uble Law.
1.emlt'r sh:tll he l'Dlltlt'fl to coiled all ex111•nsc.."I' lnt'llrrf'tl In 1mnuln1t the remedies 11ro\•lded In this Section 22.
indmlln~. hut not llmltc•d lo, reasom1hle altornt'y.s' fl'CS and t't~lli oflltle e\•ldence.
If I.cutler lm·okc..'11 lhe flOWer nf sale. l.endl•r sh:ill t"Xl:l'Ule or l'11m1r Tn1slce to t'XttUtl' written notl« of the
111:n1rn.·ncl' or an e\·enl 111' drfaull nml or l..cmder's election lo cause the Pru11l•rty to be !«lid, 11nd shall causl' sneh notl«
lo ht• rc.'<'ordt'd In eal'h count~· In whkh uny 1>arl of the Pruperty IN located. I.ender or Trustee shall mall l"Cl]lles of the
nntkc· as 11r1."l.t•rlhed hy A1111lkahle I.aw tu Horrom·r anti to nlher IH?rsons jlrt."licrllwd hy A1111llcahle l..uw. Tn1stee
i.lmll ~In• pnhlk notice~ of sail- to the persons :mcl ha the numm·r preserlh«I hy A111tllcable I.aw. ARer the time
r1•1111fr,.. 1 by A1111llc:1hle l..u"" Truslel', without dl•mund cm Horrower. shall scll lhe Pr1111erty at 11ubllc unction lo the
hl~hesl bidder at the time and 1llal."t' and nnclrr thl' tl.'rms deslJlnated In the notice ofsule In one or more 1mrcels and In
an~· orcler Trusll'l• dl·termlnes. Trustee may post11onl' s:dc or all ur any parcel of lhe Property hy 1111hllc announcement
at ll1e time and lllace of an~· pre,·lously sdwclull'<I snit'. Lender or Its cleslj!,nee may 1>Urchase the Property at any sale.
Trnslt'C.' shall cMh·er tu the 1111rd1a.~l'r Trusll-c·s dt-ed com·eylnJ.l the Property wlthoul uny t'O\'enanl or warranty,
1·~:1m·,s1·d or lm11llt'fl. Thi• rl'dluls In th1· Tn1sh'l" ·s del.'cl Nhall he prlma faclc e\•hlenc.-e of the truth of the st11tement11
m:11h· therdn. Truskl• shall :111ply the 1>ron-cd!oo or lltl' i.ale In lhe follcming order: lal to all expenses of the sale,
l11d111lln~. but not lhnllecl I••· reasonable Trust...e's and aUorn ...ys• fee!;: Chi Co all sums !;Cl.'lll'NI by this Serurll~·
lni.tnmwnt; and 11·) any cXl"l"S..'\ to the [ll'r.mn or 111•rson.., legnll~· t-nfllletl to It.
:?.\. J.le1:om·eyan1•1•, t..:p1111 p:1y111.·11t ul all s11111s s.:1:11rc.I hy lhis S.:..:11r11y l11Mr11111cnt. 1.,·11d.::r shall rO::<[llcst Truslc•' In
rt'<'"ll\'<'~· the l'l'"('Crly :mt! :.ltafl SllJT<'ll•.kr lh1s S,•.:urily )11SUlllllClll anti all llt1ll!S O:\'ido:ncml:! 1kht s.::..:11r.:cl hy 1l11S St.'t'llrJIY
111,,11111111:n1 to Tru~r.·.: Trus1cc shall rc.:nn\'<'Y th•· l'1-.1p.:r1y \\'ilh11111 wamuuy 10 1hc p.:rs1111 or pcrs1111s lcµally c111i1l.:.t 111 ii.
S11d1 p.:1·,1111••r1"-·rsu11s shall pay any r.:.:1•nh111.111 t:••~ls 1.C'mkr may d1ar!!..: such person or persons a !Cl.' fnr rL"<.'llll\'t:.yin~ lhc
l'1111"·rty. hm 1111ly if th.: foe is pairl 111 a 1h111l part~ 1s11d1 as th!..' Trns1.:e1 liir scr\'i,·C's r..:1111.:rl.'cl a111l Iii.: o:har!!ill)! of 1h.: f.:l.' is
l'<·t 111i11,·d 11111!,•r ,\pplt•·ahl.:: 1..aw.
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24. Substitute Trustee. Lemler may, for any reason or cause, from time to time remove Tmstee and appoint a
lmstee 10 any Tnistcc appoint~"<I hereunder. Without co1weya11cc or the Property. the successor tmstcc shall
succeed to all the title, power nnd duties conferred upun Trustee herein mid by Applicable Lnw.
25. Area und Locution of Pro1•erty. Either the Propeny is not more than forty ncrcs in aren or 1hc Pmpcny is located
within an incorponttcli city or \'illagc.
succ~"!l!'ltr

UNDER IDAHO LAW, Al\-Y PRO.'.\USE B\' THE BANK TO GRANT OR EXTEND EXISTING CREDIT TO YOll
MUST BE IN WRITl~G TO BE LEGALLY BINDI~G l:PON THE BAN'K IF THE ORIGINAi, AMOUNT
SUCH CREDIT IS $50,000 OR :MORE.

o•·

ll>AllO~'>iupl!!
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PLANNED UNIT
DEVELOPMENT RIDER
... ···--------

-----··------·· -

Tl llS PLANNED UN ff DEVELOPMENT RIDER is made this
15th
day or
December 2005
. and is incorporarcd inro an<l :>hall he deemed 10 amend and supplement
lhc Mon!!~\!!c. D1..-cd of Trust. or Security Deed (the ..Security I nstn1111.:nt") of the same date. !!i \'en hy lhe
1111dcrsil!ll1.."ll (lhi: "Burrower") h1 s1.."Cllre Borrower's Nole lo Home Federal Bank

(the ''I.ender'') of the same date mid covering lhe Property dc:;crilll!d in rhe S«miry lnstnnncnt and locah.."ll al:

10512 W ACHILLEA ST
STAR, ID 83669
I l'n>Jl<!rty Acldr1..~•)
The Pn11i.?ny includes, but is ntlt li111itcd to, n parcel of land improved with a <lw.::lling, lt1gether with other
such parcels aml 1..·enain 1.:0111111011 ureas and facilirics, ai• descrih.:d in THE DECLARATIONS OF
COVENANTS, CONDITIONS AND RESTRICTIONS
(the ··1>1..-chtmtion"). The Property is a part of a pla11111..'ll 11nit tlcvclopment known as
STARLIGHT MEADOWS SUBDIVISION N0.4
I Nnu!I' ,,f l'lm111ed Linh O.:•clopmen1 I

(the "PUD"). The Pro11'!rty alsu indu<les Burrower's interest in the homeowm:rs association or e,1uivafo111
entity owning or numaging the common areas and facilities tlf the PUD (the ..Owners Assueiation"J and the
uses. henefits an<l pmcceds of 1k1rrower's inrerC81.
PUD COVE'.'IANTS. In mklirion lo 1he covcnanls mid agrL"Clllcrtls 111mle in lhc Security lm;trmnenl,
Borrower and I .ender further C\)\'emmt and u~r.::c a.<; folhl\\·s:
A. PUD Obligations. Borrower shall )lcrform all of Borrower"s ohlig111ions Ullllcr the PUD"s
Cons1i111c111 Docnmenls. TI1c "Consritnenl Documents'' arc lhc <i> Dcclaralion: (ii> articles of
im:orporarion, 1n1st instrumcnr or any cc111ivalent dvc11mc111 which creates the Owners As!'Oeialion:
and {iiil any by-laws or olhcr mies or n:~mlalions of rhc Owners As.'iocialion. Borrower shnll
pmmplly pay. when due. all lines nn<l assessments imposed pursm1111 to the Cons1i111e11t
Documents.
B. Property Insurunl.oe. So long ns lhe Owners Association 111ai111ains. with a generally
1u:c1..11tcd insurnnce carrier. 11 "master.. or "hlankcl'" policy insuring the Property whieh is
satisfactory Ill l.cnd.:r m11I whkh pru\'i<les insura111..·e CO\'ernge in the mnounts I indudinJ!
1k'<lnc1ihle levels1. for the periods. 11nd 11g11insl loss hy lire. hnz1mls induded within rhc 1en11
'\::xtemlc1I co\'eragc," and m1y 11lhc-r ha:rimls. indndin~. h111 not limited lo. earthljtmkes and floods.
for which Lender rct1uire11 insuran1..·c. Lhen: (il Lender wai\'es the provision in S1.."Cliun :i for Ilic
Pcrimlic Pay111e111 to Lemler of lhc yearly premium instalhn~uts for property insnraucc on the
Prup.::rty; and (ii I Borrl'wcr's l•blignti<.lll under Seer ion 5 tu nmi111ai11 pmpcrly insnrnncc ~overage
on the Pro1"11:11Y is d.::emi.:tl salisficd tn the extent that rhc required coverage is provided by Lhe
Owners Association policy.
What Lemler rec:1uires IL~ ii conditiun or this waiver Cllll change during the lenn or the ltian.
Borrower shall give Lender pmmpl norice of any lapse in rL'<Jnired property insurance
co\'erngc provided hy the nuL~ter ur blanket policy.
'.\1111.TISTA n: Pl'J> Rlm:R-Sinjll~ Fmuily •·annll• '.\lat•/J.o'mlclle Ma( (ISIFORl\l

ISSTRC:l\11-:~T

Form 3Jii0 1/111
GREATLAND•

ITEM 1622L1 !0011)

To Order C;iJt 1·800·5J0-939J :JFac 616-791-1131
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In lh.: 0.:\\'111 of a <l1:.1rih111111r1 111" 1•r11pc11y 111s11r:1110.:1· pnl\:c.:1ls in li1·11 11f Tl'S111r;i1i1111 or n.•pair
f11ll11\\"ill!! a 111:.i. h• 1h.: l'mJ><:rl~. or 111 0.:111111111111 :tr1•as m11l f:1l·ili1i,•s of lhl' Pl.JD. :my pn..:.:cds
J'ilYilhk 10 H11rrow1•r •n •· hl."1d•~ "'~i;!rt1•d mid 'hall Ill." pitiil In 1.cnilcr. J..·11.!.-r "hall apply thl."
J'fll<'.1'.:1l'i 1111111" :.11111:. SC1'llf\:cJ I•~ !h,• S1•1·11riJ~ 111~'1rllllll'lll. wh.:lh.:r 1>r 11111 lhCll dlll'. With th.: C'l.CCS:-0,
if au~. paid h1 H11rru\\'.:1.
( ·• l'nhlk l.luhlll1y Jnsura11c:1•. ll11mm·l·r shall lak,· su.:h :1.:111111s as 111ay h1· r1·<1:.111mhk h>
111M1r.: 1Jia1 1h,· Owu,·rs :\si.e1.:1.t1i1111 111arn1ai11s a 11uhlk liahiliry i11s11r;111,·c pulio.:y m.:1·,·pwhlc in
Jnr111. a1111111111. ;111.t l':\.11'111 11f o.;n\·.:ra)!.: h• l.1•1tdl·r
I>. C:ondl•mnatlon. ·1111• J'l"l'1·.:,-.fs 11f any :1\\'aril 11r dai111 f11r 1l:t11m)!CS,. dir.:.:t or
,·11n,.:q11.:111ial. payahl1: h• Burrov.,..- in 1·1111111'l'li1111 "nh :111~ l'0111k111na1i111111r 111h1:r taking of all or
au~ pan .. f lh1· l'111r1·11y 11r 1111· •••1111111111 .11.:a~ and fo1·11iti.:s uf the Pl If>. 11r fur :my .:1111\·c:y11111·1• in
Ji,·u 11f ,·.. 11·k111na1ic111. ar.: h.:1.·h~ a~si).!111•tl amt shall h1• paid 111 l.1·1111.:r. S11d1 prttl'Ct.'tls sh:11l h.:
;•l'f'li,·d hy I .1·111kr t11 lh.: sum:. :..·.. 11r1·1I hy lh.: Sc1·uri1y lus1n1111.·111 a:. prm id.:il 111 S1-i:li1111 11.
I·:. I .cmclt•r's l'rlur Cnn~l'nl. B11m1w1•r shall 1101. ...·x..:cpt afr.:r 11111k.: 111 1..:nJ.:r anti with
I 1•11•k·1·~ p11ur \\l"ill•'ll ,·uns.:111. .:i1J1.:r l'm1i1i1111 11r suhdi\'id.: rh.: l'11•p••11y ur .:1111sc111 111: 1i1 th.:
;1ha111l1111111.:111 u1 11·r111111.11i1111••f1h.: Pl ·1i. 1:.\1·.:p1 f11r ah:1111l1111111...•111 or t.:1111111:11il•n rc1111ir1·J hy luw
111 •h.: o.:;L'•' uf :.11h~l;11111al ,J.:.,11·11.-1i1111 hy f1rc ••r 1•1h.:r .:asuahy or in th.: <"llS<' 111' a 1akin!J t-iy
,·,111il.:111mni1111 ••I ,·1111111·111 d1111:;1i11. 11i 1 any ;11111·11il111.:111 1<1 •UIY pr.1\'i.~11111 of 1hc ··c.111s11111.·11t
I 1.,l·11111.·11ts·· if th.: pl't1\·i-1in11 is l·•r iii.: <='l.Jlfl'Sl- h.:11.-fll of l.cml.:r; 1iii11.:1111im11i1111 uf p1nfossiunal
maua,:..:111.:111 am! a!'S11111pt1n11 111 sdf-111anai:1·rn••111 uf th•• Owners ,\ssn.:iatinn; or li\'l any a.:ti\•11
\\"l11d1 \\'•111111 h;1w 1h.- 1•ff,•l'I 11f 11:111!.:ri11)! lh<' pul>lii: liahih1y ins11rmk.·.: .:mcra,1?.: 111ai111;1i111.-..I hy th.:
I I\\ 111:ro; :\Sl-tlt.'iation 111111-.:.:pt:1hlt• 111 I .•·11,kr.
F. Reml•dlL'li. If B11rr11\\1:1 iln1·i. 11111 pa~ Pl "J) 1111.:s :111J ;is~ss111.:11ti. wh.:11 due. 1h.:11 l..:1111.:r
uwy pay th.:111 .. \uy a1111111111s .lishurM:d h~ l...:1111.-r 11111!.:r this pura)!rnph F shall tic.:0111c mlcli1ional
d.:hl •1f Bnrrn\\<'r s.:.:1m:•I hy 1h.: S.·..:11ri1y 111:-11111111·111. I 'nl.:ss Borrower m1il l..·mlc1 111!rc.: 111 nlh.:r
r.•n11s of p:cym.:111. th1-:;c ;11111111111s shall h.::ir 111ll."r1·s1 !'rum the 1lm.: of diioh11rs.:111c111 :it thl' Not~· rate
:1111l .,h:1JI h1• payahk. wllh .11tcr··~1. 11pu11 11111iw f111111l..:111ll!r1t1 Bom1w.:r r.:1p1cs1inµ payn1cn1.

:\1111.'l IST.\"11: l'lll>
11H.it 11;•.;·1.•1rcn1:
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Lance E. Olsen/ISB #7106
Derrick J. O'Neill/ISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
Boise, Idaho 83702
Telephone: 208-489-3035
Facsimile: 208-854-3998
derrick@oneillpllc.com

CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff,

vs.
MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does 1-10, whose true
identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,
Defendants.

~~~~~~~~~~~~~~~-

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CVOC 1113288
MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT

COMES NOW the Plaintiff, by and through its attorneys of record, Routh Crabtree
Olsen, P.S., and submits the following Memorandum in Support of its Motion for Summary
Judgment. By this Motion, Plaintiff seeks a judgment granting all claims set forth in Plaintiffs
Complaint, and dismissing, to the extent pled, any claims filed by Defendant, Margaret Butcher,
and directing the sheriff of Ada County, Idaho to return possession of the premises to Plaintiff.

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - Page 1
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STATEMENT OF FACTS
While Defendant filed a 37-page Answer, Defendant admits the relevant facts which form
the basis of Plaintiffs claim. Specifically, Defendant admits that she is an occupant of the
property at 10512 W. Achillea Street, Star, Idaho, 83669.

(if I).

Defendant also specifically admits that she executed a promissory note and granted a deed
of trust, as security for that note, on the property at 10512 W. Achillea Street, Star, Idaho, 83669.

(if V).
Throughout her Answer, Defendant also specifically makes reference to the pending nonjudicial foreclosure proceedings, admission that she was aware of those proceedings. Moreover,
in Defendant's bankruptcy schedules filed back on September 3, 2010, Defendant identified
Northwest Trustee Services, as the trustee conducting the foreclosure on behalf of Wells Fargo
Mortgage. (See Affidavit of Derrick J. O'Neill submitted contemporaneously herewith).
As the Court is aware, Plaintiffs cause of action is limited to restitution of the premises
pursuant to Idaho's non-judicial foreclosure statutes. Those statutes are governed by Idaho Code
§ 45-1501 et seq. The consequences of a trustee's deed under those statutes entitles Plaintiff to
the relief sought as a matter of law. In addition, Defendant's admissions, together with the
foreclosure notices, copies of which are submitted contemporaneously herewith, are sufficient to
support Plaintiffs cause of action and to dismiss any claims which may be construed as being
included in Defendant's Answer.

ARGUMENT
A.

Statutory Consequences of the Non-Judicial Foreclosure Sale.
In the case at hand, Plaintiff is the purchaser of real property at a non-judicial foreclosure

sale. The Plaintiff received the property by way of a trustee's sale held on May 16, 2011 and a

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - Page 2
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•
Trustee's Deed issued thereafter. A true and correct copy of the Trustee's Deed was attached to
Plaintiffs Complaint as Exhibit A. Accordingly, Plaintiff is entitled to rely on the statutory
provisions of Idaho Code § 45-1510 which provides:
When a trustee's deed is recorded in the deed records of the county where the
property described in the deed is located, the recitals contained in the deed and the
affidavits required under § 45-1505(7), shall be prima facie evidence in any court
of the truth of the recitals and the affidavits. However, the recitals and affidavits
are conclusive in favor of a purchaser in good faith for value or any successor in
interest thereof.
In addition, Idaho Code§ 45-1506(11) provides:
The purchaser at the trustee's sale shall be entitled to possession of the property
on the. tenth day following sale, and any persons remaining in possession
thereafter under any interest except one prior to the deed of trust shall be deemed
to be tenants at sufferance.
The issuance of the trustee's deed carries the prima facie showing of compliance by
Northwest Trustee Services, Inc. with Idaho's non-judicial foreclosure statutes. The statutory
presumptions created under Idaho Code § 45-1510 entitle Plaintiff to the relief sought as a matter
oflaw.
The constitutionality of Idaho's foreclosure statutes has repeatedly been reaffirmed by the
Idaho Appellate Courts (See, Security Pacific Finance Corp. vs. Bishop, 109 Idaho 25, 704 P .2d
357 (Idaho Ct. App. 1995); See, also, Roos vs. Belcher, 79 Idaho 473, 321 P.2d 210). The affect
of the trustee's sale is set forth in Idaho Code§ 45-1508 which provides:
A sale made by a trustee under this act shall foreclose and terminate all interest in
the property covered by the deed of trust if all persons to whom notice is given
under § 45-1506, Idaho Code, and any other persons claiming by, through or
under such persons and such persons shall have no right to redeem the property
from the purchaser at the trustee's sale. The failure to give notice to any such
persons by mailing, personal service, posting or publication in accordance with§
45-1506, Idaho Code, shall not affect the validity of the sale as to persons so
notified nor as to any persons having actual knowledge of the sale.
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The statutory consequence of the trustee's sale is to terminate all interests of the grantor,
or arising through the grantor, in the property pledged. Upon completion of the trustee's sale, the
interests of Defendant were terminated.
Although Defendant summarily claims the trustee's sale was invalid for a number of
reasons, Plaintiff submits that Defendant's actual knowledge of the foreclosure, as noted in the
statute above, is sufficient for the validity of the sale. Moreover, notice of the trustee's sale and
notice of default were specifically provided to the Defendant. True and correct copies of the
Affidavit of Certified Mail, as recorded in the mortgage records of Ada County, Idaho are
attached to the Affidavit of Derrick J. O'Neill submitted contemporaneously herewith. Similarly,
copies of the Notice of Trustee's Sale were personally served as required by statute and, finally,
Notice of the Trustee's Sale was published in the Idaho Business Review prior to the sale, as
required by statute.

True and correct copies of the Affidavit of Service and Affidavit of

Publication are attached to the Affidavit of Derrick J. O'Neill submitted contemporaneously
herewith. The recorded documents are all part of the public record of Ada County, Idaho and
clearly show compliance with Idaho's non-judicial foreclosure statutes.
Buried in Defendant's Answer are a number of alleged affirmative defenses, including
Defendant's desire for a loan modification; allegations that the sale was not properly conducted;
allegations that a credit bid was improper; allegations of unjust enrichment; allegations of
estoppels and violation of Idaho's Consumer Protection Act. Finally, Defendant includes what
appears to be a number of allegations of misrepresentation, without a specific explanation as to
how those allegations constitute an affirmative defense.

In response to all of Defendants'

allegations, Plaintiff would note that while Defendant's claims may constitute a cause of action
for breach of contract, they are not sufficient to entitle Defendant to the injunctive relief sought.
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"Mere financial injuries ... will not constitute irreparable harm if adequate compensatory relief
will be available in the course oflitigation." (Judge Winmill, November 29, 2010, Breinholt vs.
Popular Warehouse Lender, et al., 10-CV-587-BLW, US District Court for the District ofldaho,
citing Goldie's Bookstore, Inc. vs. Superior Court, 739 F.2d 466 (9th Cir. 1984)).
In the case at hand, the statutory authority in favor of Plaintiff clearly entitles Plaintiff to
the relief sought. To the extent Defendant believes she may have independent claims, those may
be pursued in an alternative form, but should not be used to deny Plaintiff relief to which it is
otherwise entitled.
AFFIRMATIVE DEFENSES

A.

Defendant appears to present an affirmative defense based upon the failure of
Plaintiff's predecessor in interest to offer Defendant a loan modification.

There is no federal statute which requires a lender to modify a loan. As noted in the letter
attached to Defendant's Answer, she was offered an opportunity to apply for a loan modification
under the HAMP program. Throughout her Answer, Defendant acknowledges that she was
provided information concerning the HAMP program. However, that application was considered
and denied.
Even assuming her allegations are correct, there is no private cause of action under
HAMP. See, Hart vs. Countrywide Home Loans, Inc., 735 F. Supp 2d 741, 748 (E.D. Mich.
2010).
Accordingly, the information raised by Defendant fails to establish a defense sufficient to
deny Plaintiff the relief to which Plaintiff is entitled pursuant to Idaho's non-judicial foreclosure
statutes.
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B.

Improper Notice of the Foreclosure.

Defendant's Answer seems to mix several different factual allegations concerning
whether or not the foreclosure sale was properly noticed.

Specifically, in paragraph lO(a),

Defendant notes that the Summons and Complaint proposed post-foreclosure eviction relief was
not properly served.

However, by appearing and answering the Complaint, Defendant has

waived any affirmative defense of improper service.
In addition, as noted in the documents attached to the Affidavit of Derrick J. O'Neill,

ample and sufficient notice of the non-judicial foreclosure proceedings were specifically
provided to Defendant. There is simply no evidence that Northwest Trustee Services failed to
comply with the notice requirements under the Idaho non-judicial foreclosure statutes.
Accordingly, this affirmative defense fails to constitute sufficient grounds for denying Plaintiff
the relief which Plaintiff is seeking.
C.

The sale is invalid because Plaintiff submitted a credit bid.

Paragraph 13(a) suggests that the sale may have been invalid because Defendant accepted
a credit bid and because that credit bid was less than the short sale amount quoted to Defendant.
1.

Plaintiff is entitled to a credit bid.

This right was noted by the Idaho

Supreme Court in Federal Home Loan Mortgage Corporation vs. Appel, 143 Idaho 42, 137 P.2d
429 (Idaho 2006). That case also involved a post-foreclosure eviction complaint following a
non-judicial foreclosure sale. In that case, defendants claimed that the credit bid was not a cash
sale and that a cash sale was required by the non-judicial foreclosure statutes. In rejecting
defendants' argument, the Supreme Court noted that a credit bid did comply with the statutory
requirements of Idaho's non-judicial foreclosure statutes and was the equivalent of a cash sale for
purposes of Idaho Code§ 45-1506(9).
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2.

Difference between amount bid at sale and amount offered for short sale.

Defendant also objects because the amount bid at sale was $123,000.00, while Defendant was
only authorized a short sale discount on the property to $156,886.47. Nowhere can Defendant
identify any statutory obligation on the part of a lender to short sale the property for any amount.
Moreover, the lender or its assigns can bid any amount up to the entire debt at the actual
foreclosure sale.

Finally, while this would not constitute an affirmative defense, under

Defendant's own bankruptcy schedules, the fair market value of the property back in September
2010 was only $125,000.00. Given that Defendant was discharged from paying the obligation
due on the promissory note, it is difficult to understand how Plaintiff's decision to credit bid the
fair market value of the property harms Defendants and constitutes an affirmative defense.
D.

Wells Fargo was "dual tracking".

In paragraphs

14 and

15 of Defendant's Answer, Defendant highlights the

correspondence attached to her Answer showing she was involved in modification attempts after
the notice of default and during the time the non-judicial foreclosure was pending. Construing
this information in light most favorable to Defendant, it would appear that she believes the lender
is prohibited from continuing a foreclosure while, at the same time, considering loan
modifications.

Noticeably absent from Defendant's Answer is any authority to support this

supposition.
Moreover, it would appear, based upon the letter from Wells Fargo, that those attempts
ended when Defendant filed bankruptcy on September 3, 2010, an action which also stayed
further foreclosure proceedings.

However, Wells Fargo filed a motion for relief from that

automatic stay on September 23, 2010, noting that Defendant's loan was due for the months of
April 2009 and each month thereafter. Notice of that motion for stay relief was specifically
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provided to Defendant and her bankruptcy counsel. Defendant did not object to the motion for
stay relief and an order was entered granting the motion for stay relief on October 18, 2010. (See
documents attached to the Affidavit of Derrick J. O'Neill submitted contemporaneously
herewith). After the order for stay relief was entered, the foreclosure of the real property at issue
was continued.

Nothing about the timeframe involving Defendant's application for loan

modification or Defendant's bankruptcy violates Idaho's non-judicial foreclosure statutes.
E.

Unjust enrichment and unclean hands.

In paragraphs 15 and 16 of Defendant's Answer, Defendant alleges that Plaintiff is not

entitled to the relief sought because of "unjust enrichment and unclean hands." It is curious as to
how Plaintiff was unjustly enriched when Plaintiff recovered a property which, by Defendant's
own admissions, was worth approximately $125,000.00 in early 2010 as full satisfaction for a
debt which exceeded $167,000.00. Clearly, Plaintiff did not receive any "unjust enrichment."
Similarly, the suggestion that Plaintiff had ''unclean hands" is not supported by the evidence
before this Court. In fact, the only evidence before this Court is that Defendant's loan was in
default for April 2009 and each month thereafter. Presently, Defendant has managed to live in
the residence for more than two years without any house payments.

The phrase "unjust

enrichment" could certainly be applied in this case, although it would not properly be directed at
Plaintiff.
The elements of unjust enrichment are set forth in Aberdeen-Springfield Canal Co. vs.
Peiper, 133 Idaho 82, 88, 982 P.2d 917, 923 (1999): (1) a benefit is conferred upon defendant by
plaintiff, (2) appreciation by the defendant of the benefit, and (3) acceptance of the benefit
without circumstances that would be inequitable for the defendant to retain the benefit without
payment of the value thereof The essence of an unjust enrichment claim is the acceptance of a
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benefit which would be inequitable to retain. (See, BHA Invs., Inc. vs. State, 138 Idaho 348, 355
(Idaho 2003)).
As mentioned, the only benefit received by Plaintiff in the case at hand is the real
property, worth less than the total amount due and owing.
F.

Idaho's Consumer Protection Act.

While not identifying any particular provision of the Act, Defendant does summarily
suggest that she has an affirmative defense based upon Idaho's Consumer Protection Act.
Presumably, like Defendant's other complaints, these concerns are levied at Plaintiffs
predecessor in interest.

Nonetheless, the extent that the Defendant believes these claims

invalidate the foreclosure sale, and thus constitute an affirmative defense to the presently pending
cause of action, Plaintiff notes they are unsubstantiated and without merit.
Even if Defendant could prove such a violation had occurred, the Idaho Supreme Court
has declared that banks (such as Wells Fargo) are exempt from the provisions of the ICPA.
Idaho First National Bank, 100 Idaho at 259, 596 P.2d at 432. In fashioning the ICPA the
legislature directed that "great weight shall be given to the interpretation of the federal trade
commission and the federal courts" relating to the Federal Trade Commission Act ("FTCA") that
is the federal parallel to Idaho's ICPA. Id. (quoting LC. § 48-604). In Idaho First National
Bank, the Idaho Supreme Court observed that banks are held to be exempt from the FTCA, 1 and
the Court accordingly held that banks are similarly exempt from the provisions of the ICP A. Id.
Here, we note that Wells Fargo is a bank, and therefore is not liable under the ICP A.

1

The Court in Idaho First National Bank quoted 15 U.S.C. § 45(a)(6) (presently codified as 15 U.S.C. § 45(a)(2))
for the proposition that under the FTCA the Federal Trade Commission "is empowered and directed to prevent
persons, partnerships, or corporations, except banks ... from using unfair methods of competition in or affecting
commerce and unfair or deceptive acts or practices in or affecting commerce." 100 Idaho at 259, 596 P.2d at 432
(emphasis added).
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•
In addition, the ICP A is inapplicable in this case because even if the Defendant was able

to prove a deceptive act or practice, she has not alleged any loss of money or property in excess
of her acknowledged debt. In order to bring a private cause of action under the ICP A one must
first demonstrate "some 'ascertainable loss of money or property ... as a result of the use or
employment by another person of a method, act or practice' which is misleading, false or
deceptive or otherwise prohibited by the act. ... When a consumer merely pays an existing legal

obligation, he does not suffer damages although there may be involved deceptive acts or
practices." Yellowpine Water User's Association v. Imel, 105 Idaho 349, 351-52 670 P.2d 54,
56-57 (1983) (quoting LC. § 48-1608(1)) (emphasis added); accord Posey v. Ford Motor Credit

Company, 141 Idaho 477, 482-83, 111 P.3d 162, 167-68 (Ct. App. 2005). In Yellowpine, the
defendant Water User's Association levied various unwarranted fees and charges against the
plaintiff consumer. 105 Idaho at 352, 670 P.2d at 57. The plaintiff paid the amount actually
owed, but no more. Id. The Idaho Supreme Court agreed with the plaintiff that most of the
Water User's Association's charges were unsupportable under the use contract between the
parties, but nevertheless held that because the actual amount paid was less than the amount
legitimately owed the plaintiff had no remedy under the ICP A. Id. The inapplicability of the
ICPA under the facts in Yellowpine did not, however, preclude remedies under the common law
of contracts. See id. Similarly, if here the Defendant was able to show a deceptive act or practice
her remedy would exist not under the ICP A but exclusively under contract law.
G.

Breach of contract.

Defendant reiterates her allegation that she may have an affirmative defense based upon
breach of contract. However, the only written contracts involved in the foreclosure case are the
promissory note executed by Defendant and the deed of trust executed by Defendant.
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•
Defendant's unsupported hearsay allegations concerning her understanding of the loan
modification process are unsupported. In addition, those allegations are controverted by the very
letter attached to Defendant's Answer. Finally, the unsubstantiated allegations by Defendant are
inadmissible under Idaho's statute of frauds which require any agreement concerning the sale of
real property for more than one year, or for an amount in excess of $50,000.00, to be in writing.
(Idaho Code § 9-505). Accordingly, any alleged oral promises to loan money are unenforceable
and do not constitute a defense to the presently pending cause of action.
H.

Defendant's bankruptcy.

Defendant goes to great extent to explain that she filed bankruptcy in an effort to save her
house. Defendant also mentions that she was specifically aware that she could not qualify for the
HAMP program without the cooperation of her husband (the co-obligor on the promissory note
and deed of trust). (See if 38 of Defendant's Answer). Defendant's husband did not cooperate
with Defendant.

Defendant's bankruptcy is not an affirmative defense nor relevant to the

presently pending cause of action, except to the extent that it reveals Defendant's opportunity to
challenge Plaintiffs standing in the bankruptcy proceedings and Defendant's failure to object to
Plaintiffs allegations concerning the amount due as set forth in the motion for stay relief
Defendant's Answer goes on to reiterate several of the affirmative defenses addressed
above. All of the reiterated affirmative defenses are similarly unsubstantiated and without merit.
CONCLUSION

Even viewing the information provided by Defendant m a light most favorable to
Defendant, those allegations fail to constitute a defense to the relief sought by Plaintiff. The
Defendant's allegation that she executed the promissory note and deed of trust, and that her loan
was dramatically in default, ( as further evidenced in her bankruptcy disclosures), together with
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•

.

the affidavits filed in the mortgage records of Ada County, Idaho and the statutory consequences
of the trustee's deed, entitle Plaintiff to the relief sought as a matter of law. To the extent
Defendant may have causes of action against Plaintiffs predecessor in interest, those claims may
be properly pursued in some other venue but should not delay Plaintiff the relief to which
Plaintiff is entitled in the presently pending cause of action.
DATED This

~<g day of September, 2011.
ROUTH CRABTREE OLSEN, P.S.

By:

D~~~OftheFirm

Attorney for Plaintiff

CERTIFICATE OF SERVICE

;(g

I HEREBY CERTIFY that on the
day of September, 2011, I caused a true and
correct copy of this document to be served upon the following listed below:
Margaret A. Butcher
10512 W. Achillea Street
Star, ID 83669

US Mail
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Lance E. Olsen/ISB #7106
Derrick J. O'Neill/ISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
Boise, Idaho 83702
Telephone: 208-489-3035
Facsimile: 208-854-3998
derrick@oneillpllc.com

sEP 2 8 2011
'CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAi<
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff,
vs.
MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does 1-10, whose true
identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CVOC 1113288

NOTICE OF HEARING RE:
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT
Date: November 1, 2011
Time: 1:30 p.m.

~~~~~~~~~~~~~~~-

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring on for hearing its
Motion for Summary Judgment before this Court on the 1st day of November, 2011 at the hour
of 1:30 o'clock p.m., or as soon thereafter as counsel can be heard before the Honorable
Christopher M. Bieter of the above-entitled Court at the Ada County Courthouse, 200 W. Front
Street, Boise, Idaho.
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DATED This

•

d._~ day of September, 2011.

ROUTH CRABTREE OLSEN, P.S.

By:

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the c).<6 day of September, 2011, I caused a true and
correct copy of this document to be served upon the following listed below:
Margaret A. Butcher
10512 W. Achillea Street
Star, ID 83669

v

US Mail

Demck~ O'Neill
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FAX 208 854 3998 O'Neill Law PLLC
'•

~

Lance E. Olsen/ISB #7106
Derrick J. O'NeilVISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
Boise, Idaho 83 702
Telephone: 208-489-3035
Facsimile: 208-854-3998
derrick@oneillpllc.com

•

1210 o~/o.o 3

~:,!RISTOPHEFi D. HICH, Clerk

.

By GETr: M:O.S"fEP,.,
DfPt ~-

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff,
vs.
MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does 1-10, whose true
identity is unknown, as Occupants of the·
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,

)
)
)
)
)
)
)

Case No. CVOC 1113288
NOTICE OF CONTINUED HEARING

)
)
)
)
)
)

Defendants.
)
---------------------------YOU WILL PLEASE TAKE NOTICE that the .hearing on Plaintiff's Motion for
Summary Judgment is continued to November 22, 2011 at the hour of 1:30 o'clock p.m., or as
soon thereafter as counsel can be heard before the Honorable Christopher M. Bieter of the aboveentitled Court at the Ada County Courthouse, 200 W. Front Street, Boise, Idaho.
Defendants are to file any response to Plaintiff's Motion on or before November 15,
2011.
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11/02/2011 WED 13: 09

•

FAX 208 854 3998 O'Neill Law PLLC

•

J4]003/003

DATED This 2nd day of November, 2011.
ROUTH CRABTREE OLSEN, PS

By:
Derrick J:O'Neill, Of the Firm
Attorney for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~ day of November, 2011, I caused a true and
correct copy of this document to be served upon the following listed below:
Margaret A. Butcher
10512 W. Achillea Street
Star, ID 83669

_L_USMail
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NOV 15 2011
CHRISTOPHER O. RICH Cl.......
By JAMIE RANDALL I 11111\
DEPUTY

City, State and Zip Code

.zag-- </! z. - 117 ~

Ll__A

Telephone Number

IN THE DISTRICT COURT OF THE --~'r-_______ JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF _ _A----=~-'-'#i.____

vs.

ANSWER
Fee Category: _ _ _ __
Filing Fee: $_ _ _ __

Defendant.

(your name)

4p.ef. A- Bt/Jc,W ,for his~er ~JJ'5 to the

._ ' . ~

*k

~

6@2"itA#&<s1~

}?~

:;r

fe

SrJIVYI

.

1. I admit the following paragraphs (list each paragraph numbe,

?/t1$e..

.
St~ c(/t/dr:AJ

;v1r.r1 10/1

JQvJ. ~
J

2. I deny the following paragraphs (list each paragraph number):

ANSWER
CA0Cv3-2

L
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3.

I deny the following paragraphs because I do not have enough information to admit or

deny them (list each paragraph number):

4. D I deny the portion of paragraph

Wt&i(;

, that states: _ __

_see

A/kh~L:

- - - - - - - - - - - - - - - - - and I admit the remaining portion of that
paragraph.
5.

DI deny the portion of paragraph

7>/£16C

, that states: _ __

fte

At/;; IrA(hVJ f:

- - - - - - - - - - - - - - - - - and I admit the remaining portion of that
paragraph.
6. I deny everything I did not admit.
7. DI want the Complaint dismissed.
AFFIRMATIVE DEFENSE(S)

(State each affirmative defense that applies in a separate paragraph - see I.R.C.P. 8(2))

ANSWER
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VERIFICATION: I swear I have read this Answer and state that all facts included are true.
WHEREFORE, I ask the Court to enter the orders requested above.

DATE

.&" /'(), 2o_!j_.
,i

r

,,,

•

CERTIFICATE OF SERVICE

I certify I served a copy to: (name all parties or their attorneys in the case, other than yourself)
OByMail
0Byfax

~ By personal delivery

D By Mail
(Name)
(Street or Post Office Address)

D
D

By fax
By personal delivery

(City, State, and Zip Code)

ANSWER
CA0Cv3-2
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FAX 208 854 3998 O'Neill Law PLLC
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•
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NQ\f 2 1 2011

Lan~ E.

Olsen/ISB #7106
Derrick J. O'Neill/ISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
. Boise, Idaho 83 702
Telephone: 208-489-3035.
Facsimile: 208-854-3998
derrick@oneillpllc.com

CHRISTOPHER D. RICH, Clerk
By SAYTHARA KHAM-ONE
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff,

vs.
. MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does 1-10, whose true
identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,

)
)
)
)
)
)
)

i.

r
f
!I.

1·
l.
1'

f.

Case No. CVOC 1113288

I
I

REPLY MEMORANDUM

)
)
)
)
)
)

Defendants.

~~~~~~~~~~~~~~-

)

COMES NOW the Plaintiff, by and through its attorneys of record, Routh Crabtree
Olsen, P.S., and submits the following Reply Memorandum in Support of the Motion for
Summary Judgment previously filed with this Court.
Plaintiff's Motion for Summary Judgment came for hearing before the Court on
November 1, 2011. At that time, Margaret Butcher, appearing prose, asked for additional time
for.the purposes of filing a response to summary judgment. On November 15, 2011, Defendant
filed what appears to be an amended answer; without leave of the Court as required under Idaho
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Rule of Civil Procedure 15(a). Attached to that document is a pleading titled "Response to
Motion for Summary Judgment." However, the response to summary judgment appears to be a
compilation of answers to facts set forth in Plaintiff's Complaint and Plaintiffs Motion for
Summary Judgment, discussion of affirmative defenses and discussion of a crossclaim, which t9
date, has not been filed with the Court, All told, Defendant's document is approximately 81
pages.

Nonetheless, while admittedly full of interesting allegations, 'the document fails to

respond to Plaintiff's Motion for Summary Judgment. Even assuming, arguendo, the document
is treated as a response, it fails to create a question of fact on the prevailing issues relied upon by
Plaintiff.
WHEREFORE, as discussed more thoroughly below, Plaintiff respectfully submits that
· Plaintiff is entitled to summary judgment, as a matter of law, and to an order for restitution of the
premises as prayed for in Plaintiffs Complaint.
ARGUMENT

1.

Defendant's Attempt to Amend her Pleadings Should be Denied.

Admittedly, Defendant is proceeding prose in this matter. Nonetheless, at the time and
place set for hearing on summary judgment, Defendant was reminded of her obligation to comply
with the Idaho Rules of Civil Procedure. The fact that Defendant is proceeding pro se does not
absolve her from complying with the Idaho Rules of Civil Procedure and her duty to respond to
the Motion for Summary Judgment. As noted in Ade vs. Batten, 126 Idaho 114, "prose litigants
in Idaho are held to the same standards and rules as those represented by attorneys ... the failure to
abide by the rules may not 'be excused simply because [appellant] was appearing pro se and may
not have been aware of the rules."' 126 Idaho at 118.

REPLY MEMORANDUM - Page 2
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In the case at hand, the document filed by Defendant would appear to be an amended

answer. Under Idaho Rules of Civil Procedure 15(a), Defendant is required to obtain leave of the
·.Court before such an amendment would be allowed. Moreover, the amendment of Defendant's
answer to assert a counterclaim does not create an issue of fact with regard to the issues on which
· Plaintiff is seeking sumrn:ary judgment.

.2.

Defendant's Desire for a Loan Modification.

As with her original answer, Defendant spends considerable time in response to the

motion for summary judgment reiterating her attempted participation in the HAMP program. In
fact, the majority of the exhibits to Defendant's answer are related to the loan modification
·program. However, Defendant fails to address the Ninth Circuit case law which holds that
Congress did not create a private cause of action under the HAMP program. Moreover, the
statute of frauds prevents any attempts to enforce a contract for modification of a loan where that
contract is rtot in writing and necessarily involves more than $50,000.00.

Accordingly,

Defendant's allegations concerning her attempted participation in the HAMP program are
insufficient to create a cognizable defense to Plaintiff's cause of action.

3.

Idaho's Non-Judicial Foreclosure Statutes.

As noted by Plaintiff in support of its motion for summary judgment, Plaintiff complied

with the specific provisions of Idaho's

non~judicial

foreclosure statutes.

Notice of those

proceedings was provided as required under Idaho Code§ 45~1501, et seq.
The pleading recently filed by Defendant may highlight some of her confusion
surrounding this requirement. In her pleadings, Defendant repeatedly states that the Idaho's nonjudicial foreclosure statutes have been repealed.

This is an incorrect statement of law.

Nonetheless, Defendant goes on to discuss the specific requirements under Idaho's non-judicial

REPLY M~ORANDUM -Page 3
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foreclosure statutes. The only evidence before this Court is that Plaintiff complied with those
requirements. Moreover, actual notice is not required where there is a showing that the debtor
was aware of the foreclosure proceedings.
While Defendant admits she was fully aware of the initial foreclosure proceedings, she
denies being specifically aware of the rescheduled trustee's sale. Defendant spends considerable
effort explaining the requirements of a re-noticed trustee's sale. However, a quick review of the
documentation attached to the Affidavit of Jeff Stenman, submitted contemporaneously herewith,
reveals that Plaintiff did, in fact, comply with the statutory requirements for a re-noticed sale.
Specifically, notice of the rescheduled trustee's sale was sent, via certified mail, to all interested
parties. Attached to the Affidavit of Jeff Stenman are return receipts signed by those parties.
Also attached are copies of the actual certified envelopes, notice of which were delivered to
Defendant's attention at the property address, but were unclaimed by Defendant. Similarly,
notice of the rescheduled trustee's sale was published the weeks of April 15, 22 and 29, 2011.
The affidavit of publication of the rescheduled sale is also attached to the Affidavit of Jeff
Stenman. Defendant's failure to claim certified notice sent to her is not the basis for setting aside
a non-judicial foreclosure.
Finally, when faced with the contention that actual notice is sufficient for the validity of a
sale, Defendant suggests that such information, in lieu of due process, may be unconstitutional.
(Answer, p. 7). However, as noted in Plaintiffs Memorandum in Support of the Motion for
Summary Judgment, the constitutionality of Idaho's non-judicial foreclosure statutes has been

addressed by the Idaho Supreme Court and upheld.
Unfortunately, when faced with the overwhelming evidence of notice, Defendant casts
dispersions on everyone who filed an affidavit to that effect. While Defendant's· supposition is
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that process servers lack integrity (Answer, p. 13, L. 18), supposition and innuendo are not a
substitute for evidence in opposition to a motion for summary judgment and Defendant's
comments are insufficient to withstand the recorded affidavits on file in Ada County.

4.

Credit Bid and Difference Between Amount Bid and Short Sale.

Defendant reiterates her argument in this regard but fails to address the case law cited by
Plaintiff concerning the right of a creditor to credit bid and the absence of any requirement on the
part of the lender to short sale the property for any price.

5.

Trustee versus Beneficiary.

Defendant repeatedly suggests that

the trustee cannot be the same party as the beneficiary

.under a deed of trust. In the case at hand, Northwest Trustee Services served as the trustee under
the deed of trust. They were never the beneficiary under the deed of trust. This allegation is
completely unsupported and fails to form a cognizable defense to Plaintiff's requested relief.

6.

Failure to Serve Dennis Butcher.

Defendant suggests that Plaintiffs cannot have complete relief because Dennis Butcher
was not yet served. However, by Defendant's own admissions, Mr. Butcher is not an occupant of
the residence. Specifically, Plaintiff's cause of action is simply for restitution of the premises. If

Mr. Butcher is not a party, it is not necessary to bind him by the judgment entered in this matter.
Accordingly, this contention fails to create a defense to Plaintiffs motion for summary judgment.

CONCLUSION
In response to Plaintiffs Complaint, Defendant.filed a document purporting to be an
· answer and raised a number of issues. Plaintiff thoroughly addressed those issues in its initial
motion for summary judgment. In response to that motion, Defendant has simply expanded on
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the issues initially raised, but still fails to bring forth any admissible evidence which would
. contravene the right of Plaintiff to restitution of the premises.

In the case at hand, ownership of the premises issue legally transferred to Plaintiff at the
trustee's sale. To allow Defendant to remain in the property would be to grant de facto injunctive
relief to Defendant without any proper application, bond or requifed motion. To grant Plaintiff
the relief requested does not prohibit Defendant from pursuing any cause of action which she
believes she may have against any party.
WHEREFORE, Plaintiff respectfully submits it is entitled to summary judgment as a
matter oflaw.
DATED This~ day of November, 2011.
ROUTH CRABTREE OLSEN, P.S.

By:

Derrick J.~Neill, Of the Firm
Attorney for Plaintiff

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~day of November, 2011, I caused a true and
correct copy of this document to be served upon the following listed below:
Margaret A. Butcher
10512 W. Achillea Street

11'.

US Mail

Star,ID 83669
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Lance E. Olsen/ISB #7106
Derrick J. O'Neill/ISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
Boise, Idaho 83702
Telephone: 208-489-3035
Facsimile: 208-854-3998
derrick@oneillpllc.com
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NO\J 2.1 2011

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,

)
)
)
)
)

Plaintiff,
vs.

)

MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does 1-10, whose true
identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,

)
)
)
)
)

Case No. CVOC 1113288
AFFIDAVIT OF JEFF STENMAN

)

)

Defendants.

--~~~~~~~~~~~~~~-

STATE OF _ __,,,(u-=-~=~"""'b.__1·"'--1~&-ib.____
County of _ ____,t:~l~~\--j--

)

)
) SS.

)

JEFF STENMAN, being first duly sworn upon oath, deposes and says:
1.

I am the trustee for Northwest Trustee Services and I make this affidavit of my

own personal knowledge and belief.
2.

Northwest Trustee Services was hired to complete foreclosure of the real property

located at 10512 W. Achillea Street, Star, Idaho, 83669.

AFFIDAVIT OF JEFF STENMAN - Page I
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Attached hereto as Exhibit A are true and correct copies of the Notice of

Rescheduled Trustee's Sale dated March 31, 2011, together with copies of the return mail
envelopes and return receipts endorsed by responding parties.
Attached hereto as Exhibit B is a true and correct copy of the affidavit of

4.

publication of the Notice of Rescheduled Sale published the week of April 15, 22 and 29, 2011.
FURTHER YOUR AFFIANT SAITH NAUGHT.

JeffStenm~
SUBSCRIBED AND SWORN To before me this /f;, day of November, 2011.
.----~-----

NATALYA S.• GALUZO

c··-··-··••

STATE OF WASHINGTON

''

NOTARY PUBLJ'C

·,"

·
'

MY COMMISSION EXPtRES
04-04-14

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the~ day of November, 2011, I caused a true and
correct copy of this document to be served upon the following listed below:
Margaret A. Butcher
10512 W. Achillea Street

~US Mail

Star,ID 83669
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Affidavit of Compliance
Idaho Code 45~1506A
State of Washington )
County of King

)

Heather Westfall, being first duly sworn, deposes and says:
That he/she is a citizen of the United States. over 2 l years of age, a resident of King County, Washington;
That he/she is Assistant Vice President of Northwest Trustee Services, Inc., successor Trustee in the herein
described Deed of Trust;
That by reason ofautomatic stay provisions of the U.S. Bankruptcy Code 22 U.S.C. 362 and the Order of the United
States Court modifying the effect of the stay, the successor Trustee rescheduled the sale for the 16th day of May, 2011;
That Notice of the Rescheduled Sale was given by registered or certified mail to the last known address of all
persons who were entitled to notice by mail of the original sale and to any person who has recorded a Request for Notice of
Sale, pursuant to I.C. 45· 1506A(2). The names and addresses of the persons to whom Notice of the Rescheduled Sale was
m.ailed are set forth in the attached Affidavit of Certified Mail and incorporated by this reference;
That Notice of the Rescheduled Sale was published in the newspaper of original publication once a week for three
(3) successive weeks. making three (3) publications in all,. with the last publication at least ten (I 0) days prior to the date of

sale, pursuant to I.C. 45-IS06A(3) The publisher's Affidavit of Publication of the Rescheduled Sale is attached and
incorporated by this reference; and

That the successor Trustee makes this Affidavit pursuant to l.C. 45- l 506A(4).

State of Washington )
SS

County of King

)

On this 18th day ofMay, 2011, before me a Notary Public in and for said state, personally appeared Heather Westfall
known or identified to me to be the Assistant Vice President of the corporation that executed the instrument or the person
who executed the instrument on behalf of said corporation, and acknowledged to me that such corporation executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and year in this
certificate first above written.

S. L. BURNS

STATE OF WASHINGTON

NOTARY PUBLIC

~.{#dg

NOTAR PUBLIC in and for the State of
Washington, residing at King County
My commission expires 312812015

MY COMMISSION EXPIRES
Fiie No;

Client:
Borrower:

03-28-15
I

llftltl..,r::Jl'OI

Wells Fargo Home Mortgage
BUTCHER, DENNIS and MARGARET
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After recording return to:
Northwest Trustee Services, Inc.
P.O. Box 997
Bellevue, WA 98009

AFFIDAVIT OF CERTIFIED MAIL
l-11c No. 7023.74887

BUTCHER, DENNIS un<l M/\RGARgT

State of Washington, County of King) ss:
I, Lhe undersigned, being first duly sworn, depose and say and certify that:
.
At all times hereinafter mentioned, I was and now am a resident of the State of Washington, a competent person over
the age of eighteen years and not the beneficiary or beneficiary's successor in interest named in the altached original notice of
sale given under the terms of that ceriain deed described in said notice.
·
I served a copy of the attached Notice of Rescheduled Trustee's Sale by mailing a copy thereof by certified and/or
registered mail with returl} receipt requested t~ each of the following named persons (or their legal representatives, where so
indicated) at their respective last known address, to-wit:
D~nis

D. Butcher

10512 W. Achlllea St.
Star, ID 83669

Margaret A. Butcher
IOSU W. Achillea St.
Star, ID 83669

Dennis D. Butcher
819 W. Resseguie St.
Boise, ID 83702

John Doe Butcher

Occupant(s)
10512 W. Achillea St.
Star, ID 83669

CitiBank
c/o Nancy A. Smith, Atty
621 SW Morrison, Ste 700
Portland, OR 97205

Laura E. Burri, Atty
Case#: 10·02840-JDP
P0Box2773
Boise, ID 83701-2773

Richard E. Crawforth, Trustee
Case#: 10..02840-JDP
410 S Orchard St, Ste 172
Boise, ID 83705

Spouse of Margaret A. Butcher
10512 W. Achillea St.
Star, ID 83669

Stephen W French. Atty
Case#: 10-03738-TLM
2304 N Cole Rd Ste A
Boise, ID 83704

Each of the norices so mailed was certified to be a true copy of the original Notice of Rescheduled Trustee's Sale. each
such copy was contained in a scaled envekJ[: with postar thereon fully prepaid, and was doprn;itcd by me in the United Stales
post office at Bellevue, Washington, on . .. ()I' J/O ( . With respect to each person listed above, one such notice was

mailed with postage thereon sufficient for first class delivery
request and obtain a return receipt.
·

to the address indicated and was mailed wi.th a proper form to
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As used herein, the singular includes the plural, trustee includes successor trustee, and person includes corporation and any other
legal or commercial entity.

,STATEOFWASHCNGTON
COUNTY OF KING

O~ this i...\

)
) ss.
)

\l\)y\\

,

day of
20L, before me a Notary Public in and for said state, personally
appeared 'Kl1:1£i:J /JJ41111>1UA.,
known or identified to me to be the person whose name is suhsc:ribcd to the within
instrument, and being by me first duly sworn, declared that the statements therein are true, and acknowledged to me that
he/she executed the same.
IN WITNESS WHEREOF, l have hereunto set my hand and affixed my official sea! the day and year in this
certificate first above wrillen.

NORTHWEST TRUSTEE SERVICES, INC.
P.O. Box 997
BELLEVUE, WA 98009

File No:
Client:

702.1. 74887
Wells Fargo Home Morigage
Boi:rower; BUTCMER, OP.NNIS and MARGARET

Phone 425-586-1900
Fa" 425-586-1997
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·Notice of Re-Scheduled Trustee's Sale
Idaho Code 45-1506A
Today's date: March 31, 2011
File No.: 7023;74887
Sale date and time (local time): May 16, 2011 at 11:00 AM
SaJe location: 202 South Cole Road, Boise, ID 83709
Property address: 10512 W. Achillea SL.
Star, ID 83669
Successor Trustee:
Northwest Trustee Services, Inc., an Idaho Corporation
P.O. Box997
Bellevue, WA 98009
(425) 586-1900
Deed of Trust information
Originalgrantor: Dennis D. Butcher and Margaret A. Butcher, husband and wife
Original trustee: Brad L. WjJJiams, c/o UPF Inc.
Original beneficiary: Home Federal Bank
Recording date: December 15, 2005
Recorder's instrument number: 105191493
County: Ada
Sum owing on the obligation:
as of March 31, 2011: $167,180.46
Because of interest, late charges, and other charges that may vary from day to day, the amount
due on lhe day you pay may be greater. Hence, if you pay the amount shown above, an
adjustment may be necessary after we receive your check. For further informalion write or call
the Successor Trustee at the address or telephone number provided above.
Basis of default: failure to make payments when due.
Please take notice that the Successor Trustee will sell at public auction to the highest bidder for certified
funds or equivalent the property described above. The property address is identified to comply with IC
60-113 but is not warranted to be correct. The property's legal description is:

Lot 9 in Block 1 of Starlight Meadows Subdivision No. 4, according to the official plat thereof, filed in
Book 80 of Plats at Page(s) 8567 and 8568, official records of Ada County, Idaho.
The sale is subject to conditions, rules and procedures as described at the sale and which can be reviewed
· at www.northwesttrustee.com or USA-Foreclosure.com. The sale is made without representation,
warranty or covenant of any kind.
·

THIS COMMUNICATION IS FROM A DEBT COLLECTOR AND IS AN AITEMPT TO
COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.
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IDAHO BUSINESS REVIEW
SDS-12-2617
P.O. Box 86
Minneapolis, MN 55486-2617
FEI, LLC
Melanue Daigneault
P.O. Box 219
Bellevue, WA 98009

Total Lines

~ost

Lines .81/.69 Total $122.64

PROOF OF PUBLICATION
State of Idaho
County of Ada
Laurel Judy, being first duly sworn, deposes and says: That your
affiant is over the age of eighteen (18) years, and is the
publisher [or designated agent of the publisher) of the IDAHO
BUSINESS REVIEW, a weekly newspaper, published in Boise, Ada
County, State of Idaho, and having a general circulation in said
County, and which said newspaper has been continuously and
uninterruptedly published in said County during a period of 78
consecutive weeks prior to the first publication of the notice, a
copy of which is attached hereto. That said notice was published
in said newspaper once each week for
3 consecutive weeks, the
first
publication
being
the
15th
day
A r · , 2011, an
he last being on the 29th
~~-l---.,c...,...c-~~--.,"'°--1-.1~~--~~- day of April:--2°011.

on--

publisher]
ss.
County of Ada
On
this
29th
day of April, 2011 before me, a Notary PUblic in and for the
State of Idaho, personally appeared Laurel Judy, known to me to
be the publisher [or designated agent of the publisher] of the
IDAHO BUSINESS REVIEW, and the person whose name is subscribed to
the affidavit set forth herein, and being first duly sworn,
declared that the statements contained therein are true and
acknowledged to me~~e executed the same.

~

dn,f-b

Notary Public for Idaho
Residing at Boise, Idaho
My.Commission Expires 03/25/2017

+e71:,i:~; i ~iDIJA'a'L"*'..

j

.t.'

''"''"'*'•'•

OHFUSSMITH

NOTARY PUBLIC

l'fATI OF tDAHO

000159

11/21/2011 MON 13: 20

.

•

FAX 208 854 3998 O'Neill Law PLLC

~021/023

.
NOTICE OF RE-SCHEDULED
TRUSTEE'S SALE

Idaho Code 45-1506A Today's
date: March 31, 2011 File No.:
7023. 74887 Sale date and time (local
time): May 16, 2011 at 11:00 AM Sale
location; 202 South Cole Road, Boise,
ID 83709 Property address: 10512 W.
Achillea St. Star, ID 88669
Successor
Trustee:
Northwest
Trustee Services, Inc., an Idaho
Corporation P.O. Box 997 Bellevue,
WA 98009 (425) 586-1900 Deed of
Trust infol'lllation Original grant.or:
Dennis D. Butcher and Margaret A.
Butcher, husband and wife Original
trustee: Brad L. Williams, c/o UPF
Inc. Original beneficiary: Home
Federal Bank Recording date:
December 15, 2005 Reeorder's instrument number: 105191493 County:
Ada Sum owing on the obligation: as
of March 81, 2011: $167,180.46
Because of interest, late charges, and
other charges that may vary from
day to day, the amount due on the
·day you pay may be greater. He11.ce, if
yo\i pay the amount shown above, an
adjustment may be neceeaary after
we receive yciur check. For further
information wl'ite or call the
Successor Trustee at the address or
telephone nwnber provided above.
Basis of default: failure to make pay.
ments when due. Please take notice
that the Succea.sor Trustee will sell at
public auction to the highest bidder
for certified funds or equiv&lent the
property deecnl>ed above. The property address is identified to comply
with IC 60-113 but is not warranted
to be correct. The property's legal
description is: Lot 9 in Block 1 of
Starlight Meadows Subdivision No.
4, according to the ofl'iciel plat thereof, tiled in Book 80 of Plats at Page(s)
8567 and 8568, official .nicords of Ada
County, Idaho. The sale is subject to
conditions, rules and procedures WI
described at the sale and which can
be reviewed at www.north~
trustee.com cir USA-Foreclosure.com.
The sale is made without representation. warranty or covenant of any
kind. rrB# 7028.74887) 1002.160468-

FEI
Publish Apr. 15, 22 & 29, 2011
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.------- -- ·ADA COUNTY RECORDER C~r!Blopher 0. Rich
BOISE JDAHO 0&120111 03:57 PM

~g:Oe~~~~~~esr oF
Pioneer

After Recording, Return to:
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a

AMOUNT 31.00

l/1 /llllflllllllllllfDlll/111111 IIll
111041 753

Federal Home Loan Mortgage Corporation
5000 Plano Parkway
Carrollton, TX 75010-4902

TRUSTEE'S DEED
7023.74887
Northwest Trustee Services, Inc.
P.O.Box997
Bellevue, WA 98009-0997
Grantor's Name and Address
Federal Home Loan Mortgage Comoration
5000 Plano Parkw!y
Carrollton. TX 7~010-4902

Until a change is required all tax statements shall. be sent to
the following address:
Fec1eral Home Loan Mortgage Comoratlon
SQgO Plano Parkway
TX 750IQ-49Q2

earrolltou.

Grantee's Name and Address
Northwest Trustee Services, Inc. ("Trustee"), as successor trustee under the Trust Deed (identified below), Bargains,
Sells and Conveys, without representation or warranty, to Federal Home Loan Mortgage Corporation ("Grantee") all
of the real property situated in Ada County, Idaho, ("Property") described as follows:
Lot 9 in Block 1 of Starlight Meadows Subdivision No. 4, according to the official plat thereof: filed in Book 80 of
Plats at Page(s) 8567 and 8568, official records of Ada County, Idaho.
This conveyance is made pursuant to the powers conferred upon the Trustee by the trust deed between Dennis
D. Butcher and Margaret A. Butcher, husband and wife, as grantor, for the benefit and security of Home Federal
· Bank, as beneficiary, recorded on December 15, 2005, as Instrument No. I05191493, Mortgage Records of Ada
County, Idaho ("Trust Deed") and after the fulfillment of the following conditions specified in the Trust Deed:
(a) The obligations secured by the Trust Deed were in default and the beneficiary made demand upon Trustee to
sell the Property pursuant to the terms of the Tn,ist Deed. Notice of default was recorded as Instrument No.
110050723, Mortgage Records of Ada County, Idaho (''Notice of Default") and in the office of the Recorder of
every other county in which any part of the Property is situated. The nature of default was stated in the Notice of
Default. The default still existed at the time of the trustee's sale.
(b) After the Notice of Default was recorded, the Trustee provided a notice of the trustee's sale ("Notice of
Sale") giving notice of the time and place of the trustee's sale by i) mailing (registered/certified mail, return receipt
requested); ii) personal service and/or posting (upon an adult occupant of the Property and/or by posting in a
conspicuous place on the Property, in the manner provided by statute) and iii) by publishing in a newspaper of
general circulation in each of the counties in which the Property is situated. Affidavits of mailing, service/posting
and publication ("Affidavits") were recorded in each county where the Property is situated at least 20 days prior to
the trustee's sale as Instrument No. 1l0075667, l 10075668, I I0075669, Mortgage Records of Ada County, Idaho.
(c) The provisions, recitals and contents of the Notice of Default and Affidavits are incorporated by this
reference and made a part of this Trustee's Deed.
(d) All requirements of law regarding the mailing, personal service, posting, publication and recording of the
Notice of Default, Notice of Sale and all other notices. have been complied with.
(e) Not less than 120 days elapsed between the giving of Notice of Sale by registered or certified mail and the
date the Trustee's Sale was conducted.
.
(f) Trustee, onMay 16, 2011, at the time and place of sale fixed by the Notice of Sale or by publicly proclaimed
postponement, sold the Property in one parcel at public auction to Grantee, the highest bidder, for the sum .of
$123,000.00. The trustee's sale to Grantee was made subject to all prior liens and encumbrances. No person or
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corporation offered to take any part of the Property constituting less than the Property's whole for the amount of
principal, interest. advances and costs.
IN WITNESS WHEREOF, Trustee, pursuant to a resolution of its Board ofDirectors (if required by its
·Bylaws), bas caused its corporate name to be hereunto subscribed by its Assistant Vice President, this 18 day of
May,2011.
Northwest Trustee Services, Inc., Trustee ·

BY:_c===
__~6/.q_______
Its:

STATE OF WASHINGTON

)

COUNTY OF KING

)

Assistant Vice President

) SS

On this 18 day of May, 2011, before me, a Notary Public in and for said State, personally appeared

Heather Westfall
, known to me to be the Assistant Vice President of the corporation that
executed this instrument or the person who executed the instrument on behalf of said corporation, and acknowledged
to me that such corporation executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official sea~ the day and year in this
certificate first above written.

S. L. BURNS
STATE OF WASHINGTON

NOTARY PUBLIC
MY COMMISSION EXPIRES
03-28--15

NOTARY~Slateof

Washington, residing at King Co.
My commission expires 3/28/2015

7023.7488710200232726
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Bieter - Urizar 11-22-11 •

Time
1:36:39 PM

·····r·3EE3~;f

Speaker

Note

•

Courtroom406

p·rvrt···l . . . . . . . . . . . . . . . . . . li=ecieriii"Fi"tim.e. v:. .M.arg.iirefi3utcher··cvO'c"ff1.328a··········. . . . . . . . . . . . . . . . . . . . . . . . ..

. . .f·37·:·0-rJ5·rvrtJuci9e. . . . . . . . . . .t«:aHs. .tt1e. ca5·e;·:·····Ki1r::··a;·NaiTt=a·;:··i)iai"i1titC.ancffV1s:···0u·fc;i1·er:·. P·;:95·9nr·. . . . . . . ..
!
!

!
!
i

!Prior hearing request to continue the matter to today. The only
!document filed in response to the motion is a printed form that is
!called an answer referring to an Answer but no attachments in the
!courts file. No effective response to the motion.
i

···T:-3fE1·~r J5'fvf+rv1S·:·. sufot10r:·tc·ie.ri<"is. .affi·ce. .retusecrfo··riie~. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

!
i
. .T:·3~F3(fJ5·rvr!Juci9e
. . . . . . . . . . .!auesffan·s·
. M·;:~··5;·N·e1rar<:rr:e;·c;0Iva·:····"Kn·av;;··tt1ey. t>r:a·u9Efto. th"e. . . . . . . . . . . . . . . ..
I . o;r::ieW. . . . rwiiTiiiiaw
!courthouse and tried to file .
. . .f4cf.1"if'J5"Kil"Trvrr:·
. tt1e. cau·rt. to. accepfnow:··. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
···T:4·r·1·a·. J5·rvrtJlici9e. . . . . . . . . . tN·arpre.iiiir:ea··a5··have. nafreacn"ha··ac;·cu·iTi·an·ti;·:·:. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..

~~~~~![~~~~~~~=~~~~~§~~~~~===
1:51:19 PM !Judge

!What are the issues of genuine fact

····rgf:·3·ef'J5'fvi"""Plici9e. . . . . . . . . . .!aliesffa·n·s·. ifth"e. .t>u·ye;·;:. r;;···c;c;nnecteci. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
. . .f.s:f·3rf5'f\if.Puci9e. . . . . . . . . . .fini1·ay. are.eH9Tt>Ie. to. he. .a.hi"dd"er:··ara···frustees. s.aia·:. . An·y. is.s"Lie·s··c;r····. ·
!

!fact. Need to see documentation raises a question. Those sorts of
!questions, narrow kind of case.

!
·····r·5:!Es·f·J5'fvfTrv1s:···9litct1erlifls.Tii
. tti·e·wr:iiia·n···iTi·ateria·i·······-··. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

................................................1.........................................1.................................................................................................................................................................................................................................
1:55:30 PM !Judge
ll will read the submission. Would help to understand what are the
!
jgenuine issues of fact.

· · 1. :·sef43. .J5'tvfTrv1s:·. ·slifot1erTExRTs.if"C3. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..

. . . . . . . . . . . . . . . . . . . . . . . . 1. . . . . . . . . . . . . . . . . . . . .1.................................................................................................................................................................................................................................
1:58:11 PM !Judge

!Any other argument

. . f.5fE2T. J5.rvflrv1s:·. ·0ufot1er:·rwa·u·ia··Hi<e. ta··y·c;·u. 'ia. tal<e. a. i'Oo.i<:..at"Tn. .iFs. tatatiTfy. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
................................................1.........................................1.................................................................................................................................................................................................................................
1:58:36 PM !Mr. O'Neil !Nothing further will submit on written material.

. . .1":·50·:·5;f·J5'ivf·t"". . . . . . . . . . . . . . . . . . . .t·E·nci. .af"·case. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
000000000 ,.oooooooooooooooOOoOooooooo•••••••••••f•••••o• .. ••••o••ooooaoooooooooooooo ..••••t•••••••••••••;••••••HOHo••••••••••••••••••••ooooHoHOOOOO•O•••••••HO•••••••••OOOOHOHHOH0000•000•••••••••••-••ooHOOOH000••••••••••••-•••00HHOOHH••••••••••••o••OOOOH0000•0•••••o•oooooooooo••••••••••o•ooHOOOOOO

:58:52 . p'
PM
!
. . .11":·50·:·52·
Kif't'····"····-····
. . . . . . . . . . . .li . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
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No._

MARGARET BUTCHER
10512 W. Achillea
St., Star Id 8366
Phone: 208-412-1975
Pegsworld@live.com

I

~s"""'.f qa~utt~~FILED 1
C:S-o"'-c\..U-...

A.M. _ _ _ _P
.. M.

;_)QCDC~

NOV 2 2 2011
CHRISTOPHER D. RICH, Clerk
By CHARLOTIE WATSON
DEPUTY

IN THE OF THE FOURTH JUDITUAL DISTRICT COURT OF THE STATE OF IDAHO, IN
AND FOR THE COUNTY OF ADA

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

FEDERAL HOME LOAN MORTGAGE
CORPORATION,

)

Plaintiff,

)
)

CASE NO.: CV OC 111328

)
)
)

vs
MARGARET A BUTCHER,
Dennis D. Butcher and Jhn Does 1-10
As Occupants of the Premises Located
At 10512 w. Achillea St., Star Id 8366

RESPONSE TO
MOTION FOR SUMMARY
JUDGMENT

)
)
)
)

)
)

Defendant

)

)

NOW COMES the Defendant Margaret Butcher, Propria Persona, and files this

31

ANSWER AND AFFIRMATIVE DEFENSES to PLAINTIFF'S COMPLAINT; FEDERAL HOME

32

LOAN MORTGAGE CORPORATION (FHLMC) known by the acronym; FREDDIE MAC;

33

a PUBLIC GOVERNMENT SPONSORED ENTERPRISE (GSE ) MOTION FOR SUMMARY

34

JUDGMENT and from this point forward be referred to as FREDDIE MAC, in opposition

35

to Plaintiff, and would show unto the Court the following to-wit:

36
37

1. DEFENDANT MARGARET BUTCHER Denies All Allegations of Plaintiff's Complaint and
Demand strict proof thereof.

38

2. DEFENDANT MARGARET BUTCHER specifically DENIES that conditions precedent to

39

Plaintiff's right of action, right to attorney's fees and or right to accelerate herein were

40

performed or met by Plaintiff or the same was waived by the Defendant.

41

RESPONSE TO MOTION FOR SUMMARY JUDGMENT CASE NO.: CV OC 111328

000164

1

•

t

I

2
3

INTRODUCTION
PLAINTIFF'S CLAIM: "COMES NOW the Plaintiff, by and through its attorneys of record,

4

Routh Crabtree Olsen, P, S,. and pursuant to Idaho rules of civil procedure 56 and asks the court for

5

the judgment on plaintiff's claims. This motion is supported by the Idaho Rules of Civil Procedure,

6

applicable Idaho case law, Idaho Code 45-1501 et seq. and the memorandum in support submitted

7

contemporaneously herewith. "

8

ANSWER TO PLAINTIFF'S CLAIM: DENIES

9

AFFIRMATIVE DEFENSES:

10

The IDAHO Rules of Civil Procedure provide that summary judgment may be granted when there

11

are no genuine issues of material fact in dispute supported by evidence requiring trial. This matter

12

before the court merits the Court's consideration as a number of genuine issues of material fact in

13
14

dispute do exist and remain.

15

Rule 56(b) Motions for Summary Judgment

16

"Summary judgment is appropriate if there is no genuine issue of material fact and the moving party

17

is entitled to judgment as a matter of law. See Fed. R. Civ. P. 56(c ). When applying this standard, the

18

Court examines the factual record and reasonable inferences there from in the light most favorable to

19

the party opposing summary judgment. See Applied Genetics Int'l, Inc. v. First AJfiliated Sec., Inc., 912

20

F.2d 1238, 1241 (lath Cir.199a). The moving party bears the initial burden of showing the absence

21 ·

of a genuine issue of material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 325, 106 S.Ct. 2548, 91

22

L.Ed.2d 265 (1986). Only then does the burden shift to the non-movant to come forward with

23

evidence showing that there is a genuine issue of material fact. Bacchus Indus., 1291

24

Arvin Indus., Inc., 939 F.2d 887, 891 (1 ath Cir.1991).

25.

reasonable jury could return a verdict for the non-movant. Kaul v. Stephan, 83 F.3d 12a8, 1212 (lath

26

Cir.1996). The non-moving party may not avoid summary judgment by resting upon the mere

27

allegations or denials of the party's pleadings. Bacchus, 939 F.2d at 891. To withstand a motion for

28

summary judgment, the non-movant must make specific reference to admissible evidence in the

29

record. See Gross v. Burggraf Constr. Co., 53 F.sd 1531, 1546 (1 ath Cir.1995).

30
31
32
33

* 1291 Inc.

v.

An issue of material fact is genuine if a

CASE LAW in favor of AFFIRMATIVE DEFENSES:
In, Spencer v. Jameson, Davidson Trust Co 2009 Burdick, "This Court liberally construes all
2
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1

disputed facts in favor of the nonmoving party, and all reasonable inferences drawn from the record

2

will be drawn in favor of the nonmoving party. Id.

3

conclusions or draw conflicting inferences from the evidence presented, then summary judgment is

4

improper. Id. Justice Opinion No. 85, June 16, 2009 Docket No. 34517 (McPheters v. Maile, 138

5

Idaho 391, 394, 64 P.3d 317. 320 (2003 ).

If reasonable persons could reach differing

6

23

In, Tolentino v. Friedman, " .. .it was held summary judgment is not granted unless there are no

24

triable issues, And as noted by the Plaintiff, The Court must carefully review all evidentiary matters

25

before it; admissions in pleadings, answers to interrogatories, depositions, affidavits, etc. in the light

26

most favorable to the party against whom the motion for summary judgment is made." Tolentino v.

27

Friedman, 46 F. 3d 645 (7th Cir.1995)

28
29

In, Sartor v. Arkansas Natural Gas Corp. "... [for] the purposes of the rule is not to cut litigants off

30

from their right of trial by jury if they really have issues to try." - Sartor v. Arkansas Natural Gas

31

Corp. 321 US620, 627, 88 Led 967, 972, 64 S Ct 724 (1924)

32
33

In, Corey v. Skelton, the Court states: " ... The burden of demonstrating that there is no genuine issue

34

of material fact falls upon the party requesting the summary judgment". as well as, " ... the party
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1

seeking summary judgment bears the burden of demonstrating absence of any genuine factual

2

dispute ... " Keywell Corp. v. Weinstein, 33 F. 3d 159 (2 11 d Cir. 1994 ), Corey v. Skelton, 834 So. 2d

3

681 (Miss, 2003) quoting; Short v. Columbus Rubber & Gasket co., 535 So.2d. 61,63 (Miss 1988)

4
5

When the existence of genuine issues of material fact in dispute supported by evidence requiring

6

trial, summary judgment may be not granted as in, Rainsdon, vs. Leonard H. and Edyth vs. Mullen,

7

"A dispute is genuine if there is sufficient evidence for a reasonable trier of fact to hold in favor of

8

the non-moving party. A fact is "material" if it might affect the outcome of the case. Rainsdon, vs.

9

Leonard H. and Edvth V Mullen Case No. 08-8017

10
11

PLAINTIFF seeks to prevail on its claims, page one, in its Motion for Summary Judgment, by and

12

through its attorneys of record, Routh Crabtree Olsen, P, S, pursuant to Idaho Code 45-1501 under

13

Idaho Code 45-1501.

14

ANSWER: DENIES

15

AFFIRMATIVE DEFENSE;

16

Idaho's non-judicial foreclosure statutes, under Idaho Code§ 45-1501 has been repealed.

17

CASE LAW in SUPPORT of AFFIRMATIVE DEFENSE

18

In the Supreme Court of the State Of Idaho, Docket No. 34517 "Idaho Code § 45-1501 has been

19

repealed ... "

20

AFFIRMATIVE DEFENSE/CROSS COMPLAINT

21

CONFLICT OF INTEREST

22

Attorneys of record, Routh Crabtree Olsen, P, S, to which from this point forward referred to as

23

RCO, and the title company/ trustee, involved in this matter, Northwest Trustee Services, Inc. to

24

which from this point forward referred to as NWT, are RCO/NWT; share ownership, and operation

25

to be considered essentially one and the same entity.

26

RCO/NWT also represents the Plaintiff's servicer WFHM , with respect to this matter, as well as

27

representing the Plaintiff.

28

FACTS in SUPPORT of CROSS COMPLAINT

29

A beneficiary may not be trustee. Idaho Code § 45-1504; Idaho Code § 45-1502.

30

"The trustee is appointed by the parties to act on behalf of both the lender and the borrower." Robert

31

W. Lettenmaier, Leslie A. Lettenmaier, And Alpha Foundation, Plaintiffs, V. Federal Home Loan

32

Mortgage Corporation, Mortgage Electronic Registration Systems, Inc., Wells Fargo Bank, NA.,

33

and Northwest Trustee Services, Inc., A Washington Corporation.
4
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1

See also National Life Insurance Company v. Silvennan, 454 F.2d 899, 915 (D.C. Cir. 1971 ), in

2

which the court stated that the same good faith is required of trustees under a deed of trust of real

3

estate as is required of other fiduciaries .id.

4
5

Stephen D. Routh co-founded Northwest Trustee Services, Inc., is a shareholder and founding

6

partner of Routh Crabtree Olsen, P.S.

7

David E. Fennell co-founded Northwest Trustee Services, Inc., the largest provider of non-judicial

8

foreclosure services in the Western United States, established and is managing attorney the Bellevue

9

office of Routh Crabtree Olsen, P.S ...

10
11
12
13
14
15
16
17

"Our sister law firm, Routh Crabtree Olsen, P.S., is Retained Counsel for Fannie Mae in Alaska,
California, Oregon and Washington, and Designated Counsel for Freddie Mac in California and
Washington. Our sister law firm, RCO Hawaii, L.L.L.Cis Retained Counsel for Fannie Mae in
Hawaii. As such, we are uniquely positioned to be a one-stop shop for lenders with holdings in the
Western United States".
http://www.rcolegal.com/practice areas.aspx#rco http://www.northwesttrustee.com!

I

18

ANSWER TO STATEMENT OF FACTS

19
20

21

PLAINTIFF'S CLAIM " ... Defendant admits the relevant facts which forms the basis of Plaintiff's

22

claim. Specifically, Defendant admits that she is an occupant of the property 10512 W. Achillea

23

Street, Star, ID 83669" and "Defendant also specifically admits that she has executed a promissory

24

note and granted a deed. of trust, as security for that note, on the property at 10512 W. Achillea

25

Street, Star, ID 83669."

26

ANSWER: DENIES

27

AFFIRMATIVE DEFENSES/CROSS COMPLAINT

28

While the Defendant resides in her home at, 10512 W. Achillea St., Star, Idaho, 83669, and

29

purchased her home at 10512 W. Achillea St., Star, Idaho, 83669, through Home Federal Savings

30

and Loan and not through. the Plaintiff's Servicer, WFHM.

31

It is unclear who or what entity actually has in its position the original promissory note and grant

32

deed of trust, as security for that note. It is to the Plaintiff to produce the original and all preceding

33

chain of purchase and ownership, which has not been disclosed to the court or to the defendant as of

34

the date of default alleged. Defendant therefore, in light of discovering the gravity to this knowledge

35

of chain of title asks the court to request the plaintiff produce the original(s) to show standing at
5
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1

minimum. As the Plaintiff and its servicer are both represented by the same attorneys and trustee,

2

this should be a straightforward and prudent thing to do.

3
4

AFFIRMATIVE DEFENSES/CROSS COMPLAINT

5

The Defendant asserts the statement of facts of the Plaintiff, alone is not sufficient to prevail for

6

Summery Judgment, and this is the only relevant fact forming its basis of its claim. Therefore, not

7

the only fact of relevance this court must consider separate from and without regard for the

8

legitimate existence in which a reasonable trier of material facts know to the plaintiff and in favor of

9

the defendant, which might affect the outcome of the case still remains.

10
11

CASE LAW in favor of AFFIRMATIVE DEFENSES:

12

Again, when the existence of genuine issues of material fact in dispute supported by evidence

13

requiring trial, summary judgment may be not granted as in, Rainsdon, vs. Leonard H. and Edyth vs.

14

Mullen, "A dispute is genuine if there is sufficient evidence for a reasonable trier of fact to hold in

15

favor of the non-moving party. A fact is "material" if it might affect the outcome of the case.

16

Rainsdon, vs. Leonard H. and Edvth vs. Mullen Case No. 08-8017

II

17
18

PLAINTIFF'S CLAIM

"As the Court is aware, Plaintiff's cause of action is limited to the

19

restitution of the premises pursuant of Idaho's non-judicial foreclosure statues. Those statutes are

20

governed by Idaho Code 45-1501 .... "

21

ANSWER: DENIES

22

AFFIRMATIVE DEFENSES/CROSS COMPLAINT

23

The Plaintiff points out to the court, its cause of action as limited to restitution of the premises

24

pursuant to Idaho's non-judicial foreclosure statutes, under Idaho Code 45-1501, as a matter of law

25

under I.C. § 45-1501. Idaho's non-judicial foreclosure statutes, under Idaho Code§ 45-1501 has

26

been repealed, not withstanding; the question remains surrounding the material facts regarding the

27

irregularities surrounding the foreclosure which the Plaintiff had or should have had prior

28

knowledge of its own doing, which lead up to the actual trustee's sale of the property held on May

29

16, 2011. The plaintiffs have not produced the original(s) promissory note and grant deed of trust,

30

as security for that note. to show standing at minimum.

31

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT Defendant disputes both Plaintiff's

32

course of action, as well as Plaintiff's right to initiate that course of action pursuant to Idaho's non-

33

judicial foreclosure statutes under Idaho Code 45-1506 et seq. as a matter of law; pursuant to Idaho

6

RESPONSE TO MOTION FOR SUMMARY JUDGMENT CASE NO.: CV OC 111328

000169

•

•

1

Code 45-1510 et seq. Plaintiff must be " ... purchaser in good faith for value ... " Pursuant to Idaho

2

Code 45-1510.

3

(2) Where a trustee's sale held pursuant to section 45-1506, Idaho Code, is invalid ... recordation of

4

a notice of rescission of the trustee's deed shall restore the condition of record title to the real

5

property described in the trustee's deed and the existence and priority of all lienholders to the status

6

quo prior to the recordation of the trustee's deed upon sale." Idaho Code 45-1510.

7

CASE LAW in SUPPORT of AFFIRMATIVE DEFENSES: In, Armacost v. HSBC Bank USA, "One

8

could not reasonably contend that compliance with a procedure gives substantive rights not

9

otherwise possessed. The question still remains whether Plaintiff's right or authority to foreclose on

10

the Property remains." Armacost v. HSBC Bank USA, Case No. 10-CV-274-EJL-LMB U. S. District

11

Court, District of/daho, February 9, 2011, Honorable Larry M. Boyle, U. S. Magistrate Judge

12

III.

13
14
15
16
17
18
19
20
21
22

PLAINTIFF'S CLAIM "Throughout her answer, Defendant also specifically makes reference to
the pending non-judicial foreclosure proceedings, admission that she was aware of those
proceedings ... Moreover, in Defendant's bankruptcy schedules filled back on September 3, 2010,
Defendant identified Northwest Trustee Services, as the trustee conducting the foreclosure on behalf
of Wells Fargo Mortgage ... The consequences of a trustee's deed under those statutes entitles
Plaintiff to the relief sought as a matter of law. In addition, Defendant's admissions, together,· with
the foreclosure notices, copies of which are submitted contemporaneously herewith, are sufficient to
support the plaintiff's cause of action and to dismiss any claims which may be construed as being
included in Defendant's Answer."
ANSWER: DENIES

23

AFFIRMATIVE DEFENSES/CROSS COMPLAINT How does information in lieu of due process

24

regarding required notice due, received by means which led and was used to further disinformation,

25

and willful miss representation, also being contradictory to the affidavits and notices filed four days

26

after the auction sale in ADA County, from the very parties which the Defendant relied upon for

27

guidance, substitute for due notice under Idaho's codes and statutes? This is just one example that

28

calls into question the conflict of interest previously put forth.

29

The Plaintiff brings up the Defendant's reference to the preceding events which led up to the auction

30

of her home, as a legal form of admission which it purports must stand without regard for the

31

chronology of events, including plaintiff's own hand in causing the events, either by neglect of duty

32

or exploitation, including substitution of its legal responsibility under the Idaho Statues, as a

33

constructive notice, it now seeks for Summery Judgment.

34

Timely, actual, legal, proper notice, in compliance with and pursuant to Idaho Code 45-1502 et seq,

35

leading to knowledge due the Defendant, from a reliable and trustworthy source of foreclosure or
7
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1

sale notice and information did not occur pursuant to Idaho Code 45-1502 et seq, or in the manor

2

prescribed pursuant to all sections of Idaho Code 45-1506, et seq., applicable and pertaining to this

3

case. Furthermore, due to the conflict of interest, this led up to the opportunity for the conflict of

4

interest to play out essentially nullifying any notice, written or verbal as to credibility.

5
6

PLAINTIFF CLAIM " ... that she was aware of those proceedings ... "

7

ANSWER: DENIES

8

AFFIRMATIVE DEFENSES/CROSS COMPLAINT The Plaintiff's statement assumes the

9

Defendant's knowledge of the sale date, which was rescinded before Defendant ever had knowledge

10

of sale date of Oct. 15th 2010, and at the time she filed bankruptcy, and knows of Northwest Trustee

11

Services, is sufficient to serve as a valid notification for the resale date, even though no sale date

12

was not included in the filing of bankruptcy or in the Motion for Relief of Stay filed by Plaintiff's

13

council, of the sale date of May 16, 2011, 214 days after the original sale date of Oct. 15th 2010

14

and 355 days after Default was recorded in ADA County.

15

ANSWER: DENIES

16

AFFIRMATIVE DEFENSES/CROSS COMPLAINT

17
18
19
20
21
22
23
24
25
26
27

TITLE 45 LIENS, MORTGAGES AND PLEDGES, CHAPTER 15, TRUST DEEDS
45-1506. MANNER OF FORECLOSURE -- NOTICE -- SALE. [EFFECTIVE UNTIL
SEPTEMBER 1, 2011.] (1) A trust deed may be foreclosed in the
manner provided in this section.
(2)
Subsequent to recording notice of default as hereinbefore
provided, and at least one hundred twenty (120) days before the day
fixed by the trustee for the truste.e' s sale, notice of such sale
shall be given by registered or certified mail, return receipt
requested, to the last known address of the following persons or
their legal representatives, if any:

28

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

29

Plaintiff's attorney's state an affidavit is submitted as conclusive proof of notice served pursuant to

30

45-1506. Where is the return receipt requested?"

31
32
33
34

TITLE 45
(a)
The grantor in the trust deed and any person
requesting notice of record as provided in section 45-1511, Idaho
Code. id.

35

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

36

There was no response from the defendant's bankruptcy attorney, Laura Burri, either. Where is the

37

"return receipt requested?"

38
8
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1

TITLE 45 (d)

2

•

•

The default for which the foreclosure is made. id.

3

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

4
5

Amount in question and default filed after consideration and /or acceptance of the Defendant

6
7

into HAMP.

8
9

TITLE 45 (e)
deed. id.

10
11

The sum owing on the obligation secured by the trust

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

12
13
14
15
16
17
18

ANSWER: AFFIRMATIVE DEFENSES/CROSS COMPLAINT

19

A letter received later than required missing the actual day, only showed the month and time of day,

20

defendant called NWT for clarification and was again assured by Todd Hendricks that there was no

21

date for sale, it had been rescinded due to HAMP .

22

(TITLE 45 5)At least three (3) good faith attempts shall be made on
different days over a period of not less than seven (7) days each
of which attempts must be made at least thirty (30) days prior to
the day of the sale to serve a copy of the notice of sale upon an
adult occupant of the real property in the manner in which a
summons is served. At the time of each such attempt, a copy of the
notice of sale shall be posted in a conspicuous place on the rea~
property unless the copy of the notice of sale previously posted
remains conspicuously posted. id.

23
24

25
26
27
28

29
30
31
32

33
34
35
36
37
38
39
40
41
42
43

44
45
46

47

Amount in question

TITLE 45 (f)
The date, time and place of the sale at a designated
place in the county or one of the counties where the property is
located id . .

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT:
No posting on property ever occurred.

TITLE 45 Provided, however, that if during such an attempt personal
service is made upon an adult occupant and a copy of the notice is
posted, id.
ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT
No copy of the notice is posted No posting on property ever occurred.

TITLE 45 Then no further attempt at personal service and no further
posting shall be required. Provided, further, that if the adult
occupant personally served is a person to whom the notice of sale
was required to be mailed (and was mailed) pursuant to the
foregoing subsections of this section, then no posting of the
notice of sale shall be required. id.

9
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1
2
3
4

•

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT
The defendant was not personally served, nor her bankruptcy attorney or any other party named to
the action.

5

6
7
8
9
10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

TITLE 45 (6) A copy of the notice of sale shall be published in a
TITLE 45 newspaper of general circulation in each of the counties
in which the property is situated once a week for four (4)
successive weeks, making four (4) publishings in all, with the last
publication to be at least thirty (30) days prior to the day of
sale.
(7)
An affidavit of mailing notice of sale and an affidavit of
posting no (when required) id.
ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT:
The Defendant has not seen an affidavit of posting, as none occurred.

TITLE 45 and
subsection (6)
records in the
is situated at

publication of notice of sale as required by
of this section shall be recorded in the mortgage
counties in which the property described in the deed
least twenty (20) days prior to the date of sale.

id.

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT:

26

The sale date of May 16 2011 occurred 214 days after the original sale date of Oct. 15th 2010 and

27

355 days after Default was recorded in ADA County, not recorded with ADA County or any other

28

affidavits until four days after sale occurred.

29

TITLE 45 (8) The sale shall_ be held on... id.

30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

The date missing
TITLE 45 and at the time and place designated in the notice of sale
or notice of rescheduled sale as provided in section 45-1506A,
Idaho Code, id.
ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT:

No notice of rescheduled sale as provided
TITLE 45 unless the sale is postponed as provided in this
subsection or as provided in section 45-1506B,
Idaho Code,
respecting the effect of an intervening stay or injunctive relief
order. id.
ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

45

Conflicting and misleading statements respecting the effect of an

46

intervening stay or injunctive relief order have been put forth
10
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in

•

an answer

to

an

inquiry from

•

1

by WFHM

congressman Labrador's

2

off ice.

3
4
5
6
7

TITLE 45 The trustee shall sell the property... at auction to the
highest bidder. Any person, including the beneficiary under the
trust deed, may bid at the trustee's sale. id.
ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

8

The beneficiary under the trust deed,

9

and did, as it is now REO

the plaintiff,

Freddie Mac

10
11
12
13
14
15
16

The attorney for such trustee may conduct the sale and act in such
sale as the auctioneer of trustee. id.
The trustee may postpone the sale of the property upon request of
the beneficiary by publicly announcing at the time and place
originally fixed for the sale,
the postponement to a stated
subsequent date and hour. id.

17

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

18

Unclear if this actually happened as Defendant was informed when she called NWT and WFHM and

19

was informed the sale was rescinded due to HAMP Since the trustee is also the benefactor,

20

Northwest trustees/Routh Crabtree and Olsen, as the trustee he could theoretically postpone the sale

21

of the property upon request of the himself as the beneficiary, also listed as such in the insurance

22

policy.

23
24
25
26
27

TITLE 45 No sale may be postponed to a date more than thirty (30)
days subsequent to the date from which the sale is postponed. A
postponed sale may itself be postponed in the same mann~r and
within the same time limitations as provided in this subsection.
id.

29

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

30

The sale date of May 16, 2011 was 214 days after the original sale date of Oct. 15th 2010 and 355

31

days after Default was recorded in ADA County.

32
33
34
35
36

TITLE 45 (9) The purchaser at the sale shall forthwith pay the price
bid and upon receipt of payment the trustee shall execute and deliver
the trustee's deed to such purchaser, id.
ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

37

Not clear there was an actual sale at the court house steps, as is

38

REO, back to the Plaintiff. Why would the plaintiff pay tender for

39

what it already owns and possessed?

28

11
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1

On Friday, November 11, 11. two women pulled up in a truck, Randy,

2

my fiance' was racking leaves. The women stated they were from the

3

"bank'

4

Dennis Butcher

5

has no legal interest in the house.

6

from taking pictures.

7

I followed the linck from NWT/RCO REO sales which led to WFHM REO sales. Listed wib linkTcr---

8

REO's for purchase is a property on W achillea st. in Star Idaho, to go up for auction sale on Dec 28,

9

2011. No photo accompanies the site as of 11-11-11. This is a small street with maybe 10 homes. I

10

have good reason to believe WFHM and Freddie Mac have made plans to re auction the property

11

after today, as it is this property that is in need of a photo on their site.

and needed to

take pictures.

They asked

randy if

he

was

(the defendant's ex-husband of almost 5 years)

and

Randy di)i not stop the women

~rtr-o r ~[I~ X~~ C1 AG>f/t,~ hr.Jr?'! t, Q(} Plf ~-ftee..f.
+t,4· r-n.rVK£-"5 6'.,f ~~ -:S o-r}-#i;f-5 t-n/Jr; st" ite-tGtta11 e.
1

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

""SINGLE FAMILY RESIDENCE BUILT 2001
The property at 10512 W Achillea St is located in Star in Ada County, Idaho. With interior space of
1,742 square feet, and a lot that has 7,013 square feet, 10512 W Achillea St, Star, ID 83669 is a
Single Family Residence. Estimated Value: $161,623 $5,754
What is an REO?
REO is an acronym for real estate owned and is industry jargon for foreclosure property
repossessed by banks or lenders. If a lender or bank is the highest bidder a foreclosure
auction - or if no third party bids at the auction - the property reverts back to the lender
and becomes an REO. REOs are owned by banks"
http://www.realtytrac.com/property/ID/Star/83669/10512%20W%20Achillea%20St/geo/43.6906509
39941406,-116.48461151123047#nearbyHomes
http://www.realtytr~c.com/foreclosure/reo/wells-fargo-reo .html

39

A stay by reason of contract with the Plaintiff through the Plaintiff's server, WFHM, personally

40

known to the trustee, Todd Hendricks should have been in affect as to cure the default through

41

HAMP. The Plaintiff was told she was in no danger of losing her home because of it and needed

"f\/

TITLE 45 (12) Whenever all or a portion of any obligation secured
by a deed of trust which has become due by reason of a default of
any part of that obligation, including taxes, assessments, premiums
for insurance or advances made by a beneficiary in accordance with
the terms of· the deed of trust, the grantor or his successor in
interest in the trust property or any part thereof, or any
beneficiary under a subordinate deed of trust or any person having
a subordinate lien or encumbrance of record thereon, at any time
within one hundred fifteen (115) days of the recording of the
notice of default under such deed of trust id.
ANSWER ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT
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•

1

to reaffirm the loan in bankruptcy chapter 7, not chapter 13 The Plaintiff's server, WFHM,

2

unnecessarily dragged out the HAMP trial periods three times.

3
4
5
6
7
8
9
10
11

TITLE 45 other than such portion of the principal as would not then
be due had no default occurred, and thereby cure the default
theretofore existing, and thereupon, all proceedings theretofore
had or instituted shall be dismissed or discontinued and the
obligation and deed of trust shall be reinstated and shall be and
remain in force and effect, the same as if no acceleration had
occurred. id.
(14)
Service by mail in accordance with the provisions of this
section shall be deemed effective at the time of mailing. id.

12
13

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

14

Mr. O'Neal has stated affidavits, notwithstanding, that does not signify that Mr. O'Neal, personally

15

served notice and therefore it is beyond his own personal first hand knowledge that he would know

16

the Defendant received notice pursuant to 45-1506. As third party venders have been the means of

17

serving notice according to "William" of the Freddie Mac Support Team, who contacted the

18

Defendant as a result of a Congressional inquiry in the matter. Third party servers of notice are not

19

the known for integrity historically; thus the term, "sewer served"

20
21

ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT: Defendant has found out about the

22

dealings of DUAL TRACKING as the practice applies to her situation, after the fact, on August 8,

23

2011, when abstaining notarized copies of what was recorded in ADA County, and/ or had been

24

mislead by the NWT trustee and the WFHM servicer concerning the true nature of the actions. This

25

a Prima-Facie case of Dual Tracking, how it occurs, what conditions and abuses allow it to flourish

26

and the damage this does, one family at a time, expedientially, expanding to undermine us all.

27
28

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

29

On May 18, 2010, the Defendant received a Default and Demand for Loan Pay Off, Letter from

30

WFHM. The Defendant called WFHM and was given the information that the sale date and

31

foreclosure and court date concerning the foreclosure was rescinded and cancelled.

32

On August 8, 2011, after the news no May 18th, of the auction of her home on May 16th 2011, the

33

Defendant went to the ADA County Court Records office and requested to see everything in the

34

County Records pertaining to the property. The County Court Records office clerk provided the

35

Defendant with notarized copies of all records from the date of purchase which included:

36

Appointment Successor Trustee: Brad L. Williams C/O UPF Inc. Washington Corporation, appoints
13

RESPONSE TO MOTION FOR SUMMARY JUDGMENT CASE NO.: CV OC 111328

000176

' : ~Clci~

1

North West Trustee Services, Inc., as Successor Trustee, which is POA recorded on January 5, 2010,

2

No. 110000733, then notarized in Washington State on May 27, 2010, which is then Recorded in

3

ADA County, on June 1, 2010: REC No. 110050722, at the Request of Pioneer, and A Notice of

4

Default, dated May 27, 2010, Wells Fargo Bank, Na., holder of the Beneficial under Deed of Trust,

5

which shows as notarized on May 27, 2010, ADA County Court Recorded on June 1, 2010, which

6

states non-payment from April 09 to June 10.

7

AFFIRMATIVE DEFENSES/CROSS COMPLAINT: BREACH OF FIDUCIARY DUTY

8

AND/OR BREACH OF THE TRUSTEE'S DUTY. Does a 'trustee' have a duty to a high standard

9

of integrity to be truthful to the Defendant, not mislead or deceive the defendant when trustee is

10

asked direct questions to which the trustee oversees?

11

As previous stated, the Plaintiff i.e. Freddie Mac, Wells Fargo Home Mortgage, and North West

12

Trust Incl Routh Crabtree Olson P.S, are all involved together in this matter.

13

CASE LAW in SUPPORT of AFFIRMATIVE DEFENSES/CROSS COMPLAINT:

14

In Cox v. Helenius, 103 Wn.2d 383, 388, 693 P.2d 683 (1985), the Washington Supreme Court

15

adopted the following view: "Because the deed of trust foreclosure process is conducted without

16

review or confrontation by a court, the fiduciary duty imposed upon the trustee is "exceedingly high"

17

The court went on to illuminate four duties of the trustee: (1) The trustee is bound by his office to

18

use diligence in presenting the sale under every possible advantage to the debtor as well as the

19

creditor;(2) The trustee must take reasonable and appropriate steps to avoid sacrifice of the debtor's

20

property and his interest;(3) a course of conduct is undertaken that is reasonably calculated to instill

21

a sense of reliance thereon by the grantor, that course of conduct can not be abandoned without

22

notice to the grantor; and( 4) When an actual conflict of interest arises between the roles of attorney

23

for the beneficiary and trustee, the attorney should withdraw from one position, thus preventing a

24

breach of fiduciary duty.In Blodgett v. Martsch, 590 P.2d 298 (UT 1978), it was stated that "the duty

25

of the trustee under a trust deed is greater than the mere obligation to sell the pledged property, ... it

26

is a duty to treat the trustor fairly and in accordance with a high punctilio of honor." The Supreme

27

Court in Blodgett went even further and found that the breach of this confidential duty may be

28

regarded as constructive fraud. The general rule is summarized in Nelson & Whitman, Real Estate

29

Finance Law, (West Publishing Co., 3d Ed. 1994), §7.21: See also McHugh v. Church, 583 P.2d

30

210, 214 (Alaska 1978).

31

A beneficiary may not be trustee. Idaho Code§ 45-1504; Idaho Code§ 45-1502.

32

"The trustee is appointed by the parties to act on behalf of both the lender and the borrower." Robert
RESPONSE TO MOTION FOR SUMMARY JUDGMENT CASE NO.: CV OC 111328
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1

W. Lettenmaier, Leslie A. Lettenmaier, And Alpha Foundation, Plaintiffs. V. Federal Home Loan

2

Mortgage Corporation, Mortgage Electronic Registration Svstems, Inc., Wells Fargo Bank, N.A.,

3

and Northwest Trustee Services, Inc., A Washington Corporation.

4

See also National Life Insurance Company v. Silverman, 454 F.2d 899, 915 (D.C. Cir. 1971 ), in

5

which the court stated that the same good faith is required of trustees under a deed of trust of real

6

estate as is required of other fiduciaries.

7
8
9
10
11
12
13
14
15
16

Mills v. Mutual Building & Loan Association, 216 N.C. 664, 669, 6 S.E.2d 549, 554 (1940).

17

In Cox v. Helenius, 103 Wn.2d 383, *,693 P.2d 683 (1985), in which the trustee knew that the right

18

to foreclose was disputed and that the attorney for the trustor had failed to restrain the sale, the court

19

held that the trustee should have either informed the attorney for the trustor that she had failed to

20

properly restrain the sale or delayed foreclosure. As a result of the trustee's failure to do so, the sale

21

was held void.

22

In Dingus, supra, at 289, it is stated: "In an action to set aside a foreclosure sale under a deed of

23

trust, evidence showing that the trustee was hostile and wholly indifferent to any right of the

24

mortgagor warrants setting aside the sale." Lunsford v. Davis, 254 S. W. 878 (Mo. 1923).

25

In Cox v. Helenius, supra, p.390, trustees who serve a dual role as trustee and attorney for the

26

beneficiary are directed to transfer one role to another person where an actual conflict of interest

27

anses.

28

AFFIRMATIVE DEFENSES/ CROSS COMPLAINT Actions by Northwest Trustee inc., trustee

29

Todd Hendricks, Senior Vice President, response to the Defendant's inquiring about the sale date of

30

October at 11 :OOAM with no date specified, she was told that was because the was no sale date

31

scheduled because of HAMP. He lulled her into trusting him and she did.

32

It was through Todd Hendricks, which the Defendant was made aware of the October 15 2010, sale

33

date and also that the same sale date had been rescinded, (even before a formal notice mailed) as she • • •

34

was working with Wells Fargo Home Mortgage in the HAMP home modification program. The

35

Defendant spoke with the Trustee, Todd Hendricks then, and on several more occasions in which

" ... a trustee in a deed of trust is a fiduciary for both the mortgagor and mortgagee
and must act impartially between them. As one leading decision has stated, "the
trustee for sale is bound by his office to bring the estate to a sale under every
possible advantage to the debtor as well as to the creditor, and he is bound to use
not only good faith but also every requisite degree of diligence in conducting the
sale and to attend equally to the interest of debtor and creditor alike, apprising both
of the intention of selling, that each may take the means to procure an advantageous
sale."

tabbies".
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1

Hendricks reassured her that there was no date set for sale other then the rescinded date of October

2

15 2010, her home was not going to be sold.

3

The Defendant, no being fully aware what the role of a "trustee" was in her situation, came to believe

4

through her interactions with Mr. Hendricks, and the word "trust" in trustee, that he was there to assist

5

her, not deceive her. Todd Hendricks came across as kind, trusting, and sympathetic and believable.

6

Throughout the Defendant's three, three month long HAMP modification trials periods, the Defendant

7
8
9

::: ::~;::~ ::nt::r::~::::yw~::~::eh:::~ :::~c:n

a:e: :::ce from Mr. Hendricks, unaware she.-c
tabbies".·

'J:bc~,

SUPPORTING FACTS/INFORMATION: Northwest Trustee inc

10

http://www.northwesttrustee.com/ and the Plaintiff's attorneys, Routh Crabtree Olsen, P.S./Routh

11

Crabtree, APC ("Law Firm") http://www.rcolegal.com/practice areas.aspx#rco web site states: Our

12

sister law firm, Routh Crabtree Olsen, P.S., is Retained Counsel for Fannie Mae in Alaska, California,

13

Oregon and Washington, and Designated Counsel for Freddie Mac in California and Washington.

14

Our sister law firm, RCO Hawaii, L.L.L.Cis Retained Counsel for Fannie Mae in Hawaii. As such,

15

we are uniquely positioned to be a one-stop shop for lenders with holdings in the Western United

16

States. id

17

Title Resolution Services: Our in-house Title Resolution team is a dynamic and experienced group,

18

including former Title and Escrow Officers. We provide curative services dealing with title

19

encumbrances such as clearing prior liens, addressing legal description matters, property vesting

20

issues, manufactured home conversions, etc. id

21

Reconveyance/Lien Releases: Our lien release service covers the entire country. This is a larg·e

22

advantage to our clients. Upon request of the current beneficiary, we will expedite a Full and Partial

23

Reconveyance of real property. id

24

USA-Foreclosure.com: One of our biggest value-add services is our foreclosure sale website, USA-

25

Foreclosure.com. All clients automatically receive the benefit of having their sales posted to attract

26

third-party bidders. USA-Foreclosure is the nation's largest non-subscription-based foreclosure

27

property website. id

28

Northwest Trustee Services, Inc., a Washington Corporation; Northwest Trustee Services, Inc., an

29

Idaho Corporation; Alaska Trustee, LLC Standard Trust Deed, a division of Northwest Trustee

30

Services, Inc., (Registered "d.b.a. ") id

31

Summary. Northwest Trustee Services, Inc., a Washington corporation ("NTS-WA"), Northwest

32

Trustee Services, Inc., an Idaho corporation ("NTS-ID"), Alaska Trustee, LLC, an Alaska limited
16
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1

liability company ("AkT"), and Standard Trust Deed, a division of Northwest Trustee Services, Inc.,

2

("STNTS"), provide foreclosure services in the western states of the United States. Principals of

3

Routh Crabtree Olsen, P.S./Routh Crabtree, APC ("Law Firm") have an ownership interest in NTS-

4

WA and AkT. NTS-ID is a wholly owned subsidiary of NTS-WA, and STNTS is a registered

5

"d.b.a." NTS-ID was created to act as a non-judicial foreclosure trustee in Idaho. id

6

Relationship of Northwest Trustee Services, Inc. and the Law Firm. The Trustee provides

7

trustee services in a growing number of states. The Law Firm provides legal services in many of the

8

same states. The Trustee and the Law Firm exist in close proximity, typically in the same building.

9

This allows quick foreclosure file handoffs to the Law Firm when legal services are required (e.g.

10

bankruptcy, eviction processing or more serious litigation). id

11

"Stephen D. Routh co-founded Northwest Trustee Services, Inc., the largest provider of non-

12

judicial foreclosure services in the Western United States.

13

partner of Routh Crabtree Olsen, P.S. Stephen represents lending institutions, major investors, and

14
15

creditors concerning loan delinquencies, foreclosure, bankruptcy and unsecured debt collection."id.

16

CASE LAW in SUPORT of AFFIRMATIVE DEFENSES

17

"there are three general categories of parties that may be in privity with parties to earlier litigation:

18

(1) those who control an action though not a party to it; (2) those whose interests are represented by\

19

a party to the action; and (3) successors in interest to those having derivative claims." Sec or In vs,

20

LLC

21

Robert W. Lettenmaier,

22

Mortgage Corporation, Mortgage Electronic Registration Systems, Inc., Wells Fargo Bank, N.A ..

23
24

and Northwest Trustee Services, Inc., A Washington Corporation.

25

ANSWER I AFFIRMATIVE DEFENSES/ CROSS COMPLAINT

26

The Plaintiff, Federal Home Loan Mortgage Corporation, is no ordinary bidder or innocent third

27

party buyer. There exists a substantial conflict of interest. From the beginning and throughout the

28

defendant's mortgage loan process;

29

The Plaintiff, Federal Home Loan Corporation, and its servicer, Wells Fargo Horne Mortgage, along\

\ ;

30

with their trustee; Northwest Trustee Services, Inc, share the same attorneys; Routh Crabtree Olson

}\

31

P.S. Northwest Trustee Services and attorneys Routh Crabtree Olsen are one and the same company.

32

A beneficiary may not be trustee according to Idaho Code§ 45-1504; Idaho Code§ 45-1502.

v~

Stephen is a shareholder and founding

A)

Anderegg. 188 Or. App. 154, 167, 71 P.3d 538. 545-46 (2003)(internal quotation omitted).'
Leslie A. Lettenmaier, and Alpha Foundation, V. Federal Home Loan

17
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1

People who live as a married couple, mutually faithful, have children together, set up a home

2

together and share the same bed, are considered for all practical proposes to be in a common law

3

marriage. And so it is with Northwest Trustee Services/ Routh Crabtree Olsen.

4

An Insurance Policy with First American Title Company, was taken out on May 18, 2010, one year

5

of the auction sale of May 18th, 2011, which names Plaintiff's attorneys Routh Crabtree Olson, P.S.,

6

as the benefactor, the attorneys for all above mentioned parties involved.

7

All parties mentioned, including the Plaintiff, Federal Home Loan Mortgage Corporation, privy to,

8

and routinely work in collusion with each other to their collective benefit in this case and to the

9
10

common detriment of the Defendant as an Idaho homeowner.

11

As the Defendant's loan investor, the Plaintiff was also the only bidder at purportedly public

12

auction conducted by Northwest Trustee Services, Inc.

13

"REO, As defined by the Plaintiff's Bulletin -- Real estate owned - the term given to

14

properties that become owned by the investor at the foreclosure sale. This term is

15

sometimes used more broadly to indicate any collateral property owned by the investor,

16
17

whether obtained by foreclosure or a deed-in-lieu transfer." Freddie Mac bulletin

18

The Plaintiff's solitary bid for $123,000.00, an amount substantially less than what it, as the

19

Defendant's loan investor, required to satisfy the note which it also simultaneously held, for a

20

difference of $44 080.46. Considerably less than its stated obligation of $167, 180.46, in its notice of

21

re-scheduled trustee's sale date of May 16 2011, recorded on May 18 2011, with ADA County, four

22

days after the sale.

23

Although one specific event is but a solitary issue, however taken as a whole it speaks to the intent,

24

perverseness, and extent WFHM, NWT/RCO and the Plaintiff went through to cause Defendant to

25

drop out and give up. But she did not, in the end the reason is "non receipt of paperwork" even if

26

paperwork was priority mail or email and phone calls repeatedly and from Wells Fargo local eagle

27
28

branch by the Branch Manager himself.

29

ANSWER /AFFIRMATIVE DEFENSES/ CROSS COMPLAINT

30

Any information, relied upon by the Plaintiff and relevant parties to serve as a legally binding

31

substitute (constructive notice) for failure to give proper notice from and between the parties

32

involved, is only as valid as it is true and accurate and in compliance with requirements as a

33

rightfully legal notice due the Defendant, including recording requirements within the county in
18
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1

which the Defendant resides and property sits, furthermore, is not misleading or ambiguous whither

2

by non willful failure or neglect or by willful act, including WFHM Representatives and NWTIRCO

3

trustee in deceiving the Defendant..

4

5

CASE LAW in SUPORT of AFFIRMATIVE DEFENSES

6

Federal Rule of Civil Procedure 83(a)(2) provides that a, "local rule imposing a requirement of form

7

shall not be enforced in a manner that causes a party to lose rights because of a non willful failure to

8

comply with the requirement. Fed. R. Civ. P. 83(a)(2). The Court recognizes that a local rule

9

concerning what documents are to be filed with a certain type of complaint is a rule of form. Hicks v.

10

Miller Brewing Company, 2002 WL 663703 (5th Cir. 2002). However, a party may be denied rights

11

as a sanction if failure to comply with such a local rule is willful. (Id. emphasis added)

12
13

ANSWER I AFFIRMATIVE DEFENSES/ CROSS COMPLAINT

14

The Defendant denies having personal knowledge of the sale as being rescheduled to May 16, 2011,

15

only personal knowledge of the sale of Oct 15 2010, as canceled and rescinded via phone

16

conversation with Todd Hendricks of Northwest Trustee Services, in which the Defendant contacted

17

after receiving a letter that stated the time month and year of a sale, but not the date. Hendricks

18

stated the reason for the missing date is because the sale date was actually already rescinded.

19

The Defendant was only made aware of the scope of the foreclosure notices, not by the Plaintiff's

20

following of due process pursuant to The Idaho Code 45-1506, but when the Defendant went to the

21

ADA Count)'. Court House on July 8th, 2011 and obtained notarized copies by ADA County Court

22

records office, after the Defendant learned of the sale of her home.

23

It is with this information, not available in the ADA County Court Records prior to the sale date,

24

so that the" ... document could be discovered by reasonably prudent investigation ... " .(Matheson

25

v. Harris) which the Defendant was able to piece together a true account and the misleading nature

26

of the case and procedural history.

27

CASE LAW in favor of ANSWER /AFFIRMATIVE DEFENSES/ CROSS COMPLAINT

28

Idaho Recorder's Law Manual, Office of the Attorney General,, JANUARY 2007

29

II. RECORDING, A. History of Recording, 2. "Statutory" a. "Constructive Notice" pg. 4

30

"This principle is known as "constructive notice," and is provided for in Idaho Code § 55-811. To

31

have constructive notice one does not have to have actually seen the recorded document. Instead,

32

the notice comes from the fact that the document could be discovered by reasonably prudent

33

investigation ... The act of recording establishes constructive notice and priority among competing
19
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1

interests m the same parcel of real property ... The Idaho Supreme Court made the following

2

observation about the primary purpose of the recording laws: The primary purpose of the recording

3

statutes is to give notice to others that an interest is claimed in real property, and thus give protection

4

against bona fide third parties who may be dealing in the same property.(Matheson v. Harris)ld.

5
6

ANSWER I AFFIRMATIVE DEFENSES/ CROSS COMPLAINT

7

Violation and non compliance of Idaho codes and statues, governing non judicial foreclosure

8

proceedings pursuant to Section 45-1506, Idaho Code, and Section 45-1506C Idaho Code et seq,

9

occurred, including violation of Idaho codes and statues 45-1506 et seq. to record all assignments

10

pursuant to the above mentioned Idaho Codes applicable in this matter. Including the Idaho Code

11

45-1506 portion stated below did not take place; including:

12

"copy of the notice of sale shall be posted in a conspicuous place on the real property unless the

13

copy of the notice of sale previously posted remains conspicuously posted" if it had, defendant

14

would have called the parties involved as was the defendant's habit known to the parties

15

involved ... At the time of each such attempt, a copy of the notice of sale shall be posted in a

16

conspicuous place on the real property unless the copy of the notice of sale previously posted

17

remains conspicuously posted. Provided, however, that if during such an attempt personal service is

18

made upon an adult occupant AND a copy of the notice is posted ... (5) At least three (3) good faith

19

attempts shall be made on different days over a period of not less than seven (7) days each of which

20

attempts must be made at least thirty (30) days prior to the day of the sale ... " Title 45 Liens,

21

Mortgages And Pledges Chapter 15 Trust Deeds. Manner Of Foreclosure -- Notice -- Sale. [Effective

22

Until September 1, 2011.] 45-1506

23
24

ANSWER I AFFIRMATIVE DEFENSES/ CROSS COMPLAINT

25

When more than one person is being sued, each of them must be served. Service of process is

26

effective only if the right person is served. The Plaintiff lists "MARGARET A BUTCHER, Dennis

27

D. Butcher and Jhn Does 1-10, As Occupants of the Premises Located At 10512 w. Achillea St.,

28

Star Id 8366Dennis Butcher, the Defendant's ex husband and John Doe 1-10." The Defendant's

29

bankruptcy attorney, Laura Burri was not served either.

30
31

IV. PLAINTIFF'S CLAIM "Moreover, in Defendant's bankruptcy schedules filled back on

32

September 3, 2010, Defendant identified Northwest Trustee Services, as the trustee conducting the

33

foreclosure on behalf of Wells Fargo Mortgage. The consequences of a trustee's deed under those
20
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1

statutes entitles Plaintiff to the relief sought as a matter of law."

2

ANSWER I AFFIRMATIVE DEFENSES/ CROSS COMPLAINT

3

Plaintiff's claim contains material misrepresentations of fact and omitted fact necessary make

4

stated therein not misleading. These facts stated and omitted were material to the nature of the case

5

and procedural history.

6

The Defendant does not deny that she had knowledge of the original sale date of October 15 2010,

7

through communication via phone conversations with Todd Hendricks, Senior Vice President,

8

Northwest Trustee Services, Inc .as reiterated further above.

9

ANSWER I AFFIRMATIVE DEFENSES/ CROSS COMPLAINT

the

10

Notably absent from Plaintiff's Motion for Stay in response to the Defendant's bankruptcy schedules

11

filled back on September 3, 2010, is a stated date of sale or rescheduled date of sale. As in, Federal

12

Home Loan Mortgage Corporation, v. Garv R. APPEL and Linda L. Appel,

13

The Defendant did not contest the lifting of stay; as the Plaintiff points out. In fact, the Defendant

14

reaffirmed the mortgage note at the time she filed bankruptcy, as provision at the time of filing in

15

compliance and as prearranged, requested, and required by Wells Fargo Home Mortgage to remain

16

in HAMP.

17

The stated condition in the MOTION FOR RELIEF OF STAY, filed by Plaintiff's Attorneys, Routh

18

Crabtree and Olson, on behalf of Wells Fargo Home Mortgage, the Plaintiff's servicer of the

19

Defendant's mortgage loan, as a supposed required stipulation to remain in the HAMP process. The

20

Plaintiff, Freddie Mac, through its servicer, Trustee, and their common counsel would be aware of

21

this relevant fact:

22

"Creditor further seeks relief in order to, at its option, offer, provide and enter into

23

any potential forbearance agreement, loan modification, refinance agreement or

24

other workout /loss mitigation agreement and to contact the debtor via phone or

25

written correspondence to offer such an agreement, which shall be non-recourse

26

unless included in a reaffirmation agreement."

27

As the Plaintiff points out; the Defendant did not contest the lifting of stay. The Defendant was

28

compelled to comply with all points in the reaffirmation of mortgage loan in bankruptcy under

29

duress of the loss of her home, loss as to her now heavily invested, both financially and emotionally,

30

HAMP loan modification, signed what was presented and considered to be essential for her Loan

31

modification, due to the articulated language, " ... which shall be non-recourse unless included in a

32

reaffirmation agreement." which left the defendant with no other option.
21
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1

CASE LAW in SUPPORT of ANSWER /AFFIRMATIVE DEFENSE/ CROSS COMPLAINT

2
3

In; Claudia Jacqueline Aceves. V. U.S. Bank National Association The Plaintiff contacted the bank,

4

which promised to work with her on a loan reinstatement and modification if she would forgo

5

further bankruptcy proceedings. In reliance on that promise, plaintiff did not convert her bankruptcy

6

case to a chapter 13 proceeding or oppose the bank's motion to lift the bankruptcy stay. While the

7

bank was promising to work with plaintiff, it was simultaneously complying with the notice

8

requirements to conduct a sale under the power of sale in the deed of trust, commonly referred to as

9

a nonjudicial foreclosure or foreclosure. (See Civ. Code, §§ 2924, 2924a- 2924k.)The bankruptcy

10

court lifted the stay. But the bank did not work with plaintiff in an attempt to reinstate and modify

11

the loan. Rather, it completed the foreclosure.

12

U.S. Bank, upon learning of the original bankruptcy filing, filed a motion to lift the stay in order to

13

execute a nonjudicial foreclosure and take the house back. What happens next is indicative of the

14

underhandedness of many servicers and banks. Aceves' bankruptcy attorney gets a letter from

15

counsel to the loan's servicer (American Home Mortgage Servicing, Inc.) that asks for permission to

16

talk directly to Aceves to "explore Loss Mitigation possibilities." Aceves calls the servicer's

17

attorney because she wants a loan modification, which they are promising. But they tell her they

18

can't do anything or talk to her until their motion to lift the bankruptcy stay is granted. So, Aceves

19

doesn't oppose the motion to lift the stay and further decides not to file the chapter 13 bankruptcy.

20

All in the hopes that a modification would be negotiated.

21

On December 4, 2008 the stay is lifted .. And, unbeknownst to Aceves, on December 9, 2008 U.S.

22

Bank schedules the home for public auction one month later on January 9, 2009.

23

U.S. Bank agreed to "work with [Aceves] on a mortgage reinstatement and loan modification" if she

24

no longer pursued relief in the bankruptcy court. This is a clear and unambiguous promise. It

25

indicates that U.S. Bank would not foreclose

26

negotiations with her to reinstate and modify the loan on mutually agreeable terms.

27

Aceves relied on U.S. Bank's promise by declining to convert her chapter 7 bankruptcy proceeding

28

to a chapter 13 proceeding, by not relying on her husband's financial assistance in developing a

29

chapter 13 plan, and by not opposing U.S. Bank's motion to lift the bankruptcy stay.

30

We conclude Aceves reasonably relied on U.S. Bank's promise; U.S. Bank reasonably expected her

31

to so rely; and it was foreseeable she would do so. U.S. Bank promised to work with Aceves to

32

reinstate and modify the loan. That would have been more beneficial to Acevesthan the relief she

on Aceves's home

without first

engaging in

22
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could have obtained under chapter 13. The bankruptcy court could have reinstated the loan-

2

permitted Aceves to cure the default, pay the arrearages, and resume regular loan payments-but it

3

could not have modified the terms of the loan, for example, by reducing the amount of the regular

4

monthly payments or extending the life of the loan. (See 11 U.S.C. § 1322(b)(2), (3), (5), (c)(l); 8

5

Collier on Bankruptcy, supra, lj[<J[ 1322.06[1], 1322.07[2], 1322.09[1]-[6], 1322.16 & fn. 5, pp. 1322-

6

23 to 1322-24, 1322-31 to 228*228 1322-32, 1322-34 to 1322-42, 1322-55 to 1322-56.) By

7

promising to work with Aceves to modify the loan in addition to reinstating, it U.S. Bank

8

presented Aceves with a compelling reason to opt for negotiations with the bank instead of seeking

9

bankruptcy relief. (See Garcia v. World Savings, FSB, supra, 183 Cal.App.4th at pp. 1041-

10

1042 [discussing justifiable reliance].)

11

We emphasize that this case involves a long-term loan secured by a deed of trust, one in which the

12

last payment under the loan schedule would be due after the final payment under a bankruptcy plan.

13

(See 11 U.S.C. § 1322(b)(5).) Aceves had more than 28 years left on the loan, and a bankruptcy plan

14

could not have exceeded five years. In contrast, if a case involves ashort-term loan, where the last

15

payment under the original loan schedule is due before the final payment under the bankruptcy plan,

16

the bankruptcy court has the authority to modify the terms of the loan. (See 11 U.S.C. §

17

1322(c)(2); In

18

Bankruptcy, supra,

19

unrealistic to think mortgage companies will do workouts without the threat of the debtor's access to

20

Chapter 13 protection. The bankruptcy process is still very protective of the mortgage industry. To

21

the extent that the existence of Chapter 13 protections increases the costs of mortgage financing to

22

all consumers, it can and should be viewed as an essential form of consumer insurance. . . ."

23

(DeJarnatt, Once Is Not Enough: Preserving Consumers' Rights to Bankruptcy Protection,

24

supra, Ind. L.J. at p. 499, fn. omitted.)

25

We mention just a few of the rights Aceves sacrificed by deciding to forgo a chapter 13 proceeding.

26

First, although Aceves initially filed a chapter 7 proceeding, "[a] chapter 7 debtor may convert t o / \

27

case[] under chapter ... 13 at any time without court approval, so long as the debtor is eligible for

28

relief under the new chapter." ( 1 Collier on Bankruptcy, supra,

29

March et al., Cal. Practice Guide: Bankruptcy, supra,

30

5(II)-1 (rev. # 1, 2010), 5(II)-3 to 5(Il)-5 (rev. # 1, 2010); see 11 U.S.C. § 706(a).) In

31

addition, Aceves 230*230 could have "cured" the default, reinstating the loan to predefault

32

conditions. (See In re Frazer (Bankr. 9th Cir. 2007) 377 B.R. 621, 628; In re Taddeo (2d Cir. 1982)

re

Paschen (11th Cir.
<J[

2002)

296 F.3d

1203,

Y

r

1205-1209; 8 Collier on

1322.17, pp. 1322-57 to 1322-58; March et al., Cal. Practice Guide: Ban"It is

<J[<J[

<J[

1.06, p. 1-24, italics added; accord,

5:1700 to 5:1701, 5:1715 to 5:1731, pp.

23
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1

685 F.2d 24, 26-28; 11 U.S.C. § 1322(b)(5); March et al., Cal. Practice Guide: Bankruptcy, supra,<][

2

13:450, p. 13-50.) She also would have had a "reasonable time"-a maximum of five years-to

3

make up the arrearages. (11 U.S.C. § 1322(b)(5), (d); see 8 Collier on Bankruptcy, supra,<][

4

1322.09[5], pp. 1322-39 to 1322-40; March et al., Cal. Practice Guide: Bankruptcy, supra,<][ 13:443,

5

p. 13-49.) And, by complying with a bankruptcy plan, Acevescould have prevented U.S. Bank

6

foreclosing on the property. (See 8 Collier on Bankruptcy,supra, <][<][ 1322.09[1] to 1322.09[3{, '

7

1322.16, pp. 1322-34 to 1322-37, 1322-55 to 1322-56.) "'"Indeed, the bottom line of most Chapter

8

13 cases is to preserve and avoid foreclosure of the family house."'" (In re King (Bankr. N.D.Fla.

9

1991) 131 B.R. 207, 211; see also March et al., Cal. Practice Guide: Bankruptcy, supra,<][<][ 8:1050,

10

8:1375 to 8:1411, pp. 8(II)-l (rev.# 1, 2010), 8(II)-42 to 8(II)-47 (revs.# 1, 2009, 2010) [discussing

11

automatic stay]; In re Hoggle (11th Cir. 1994) 12 F.3d 1008, 1008-1012 [affirming district court

12

order denying lender's motion for relief from automatic stay]; Lamarche v. Miles (E.D.N.Y. 2009)

13

416 B.R. 53, 55-62 [affirming bankruptcy court order denying landlord's motion to set aside

14

automatic stay]; In re Gatlin(Bankr. W.D.Ark. 2006) 357 B.R. 519, 520-523 [denying lender's

15

motion for relief from automatic stay].)192 Cal.App.4th 218 (20ll)CLAUDIA JACQUELINE

16

ACEVES, Plaintiff and Appellant, v. U.S. BANK NATIONAL ASSOCIATION, as Trustee, etc.,

17

Defendant and Respondent. No. B220922. Court o(Appeals of California, Second District, Division

18

One.

19

_"It cannot be successfully contended, in the light of the record before us, that Heston acted as a

fronX

20

free\ 1
man. He was in a situation, being without funds, where he was compelled, as expressed in the f

21

language of Dickens, to enter into the contract in question and make an absolute conveyance of his

22

property, or nothing." Dickens v. Heston, 53 Idaho 91; 21P.2d905; (Id. 1933)

23

"In Johansen v. Looney, 31 Idaho 754, 761, 176 P. 778, 780, this court said: Notwithstanding some

24

apparent conflict in the above authorities, the holding is general that the transaction must be fairly

25

made for a consideration not grossly inadequate, and that any fraudulent or oppressive conduct on

26

the part of the mortgagee is sufficient to annul the absolute character of the transfer. (Alexander v.

27

Rodriguez (79 U.S. 323, 12 Wall. 323, 20 L. Ed. 406), Gassert v. Strong, (38 Mont. 18, 98 P. 497),

28

Stoutz v. Rouse, (84 Ala. 309, 4 So. 170), Russell v. Southard, (53 U.S. 139, 12 HOW 139, 13 L. Ed.

29

927), Bradbury v. Davenport, (114 Cal. 593, 46 P. 1062, 55 Am. St. 92 ), Fort v. Colby, (165 Iowa

30

95, 144 N.W. 393), and Liskey v. Snyder, (56 W. Va. 610, 49 S.E. 515), supra; Keeline v. Clark, (132

31
32
33
34

Iowa 360, 106 N. W. 257. )"
" ... Neither the stipulation nor the bankruptcy court's order lifting the stay identifies a date on ~
which the sale was to occur. On August 8, 2003, and upon the parties' stipulation, the bankruptcy
court vacated the automatic stay and allowed Greenpoint, or its successors or assigns, to foreclose
24
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4
5
6

•

on the property. Again, the record does not disclose whether notice was provided to the appellants,
but they deny having received notice of this second rescheduling ... fails to use ordinary care in \ /
this matter as Defendant's contractor of Mortgage Loan Servicer manner and/or pattern of/'\
behavior impeded the ability for the Defendants to cure the loan" id.

ANSWER to ARGUMENT

7
8
9
10
11

A.1.

12

non-judicial foreclosure sale. The Plaintiff received the property by way of a trustee's sale held on

13

May 16th, 2011 and a Trustee's Deed issued thereafter. A true and correct copy of the Trustee's

14

Deed was attached to Plaintiff's Complaint as Exhibit A. Accordingly; Plaintiff is entitled to rely on

15

the statutory provisions of Idaho Code 45-1510 which provides: When a trustee's deed recorded in

16

the deed records of the county where the property described in the deed is located, the recitals

17

contained in the deed and the affidavits required under 45-1510 (7) shall be a "prima facie" evidence

18

in any court of the truth of the recitals and affidavits. However, the recitals and affidavits are

19

conclusive in favor of a purchaser in good faith for value or any successor in interest thereof. In

20

addition, Idaho Code 45-1506 ( 11) provides: The purchaser at the trustee's sale shall be entitled to

21

possession of the property on the tenth day following sale, and any persons remaining in possession

22

thereafter under any interest except one prior to the deed of trust shall be deemed to be tenants

23

sufferance."The insurance of the trustee's deed carries the prima facie showing of compliance by

24

Northwest Trustee Services, Inc. with Idaho's non-judicial foreclosure statutes. The statutory

25

presumptions created under Idaho Code 45-1510 entitle Plaintiff to the relief sought as a matter of

26

law."

27

CASE LAW in SUPPORT of ANSWER I AFFIRMATIVE DEFENSES/CROSS COMPLAINT

28

Liens, Mortgages and Pledges, address the finality of the sale as. it applies to the "bona fide

29

purchasers for value." Pursuant to Idaho Code Statues Title Idaho Code 45-1510, Plaintiff must be

30

" ... purchaser in good faith for value ... "As in, Federal Home Loan Mortgage Corporation, v. Garv

31

R. APPEL and Linda L. Appel,

A. Statutory Consequences of the Non-Judicial Foreclosure Sale.
PLANTIFF'S CLAIM: "In the case at hand, Plaintiff is the purchaser of real property at a

32

ANSWER and AFFIRMATIVE DEFENSE/CROSS COMPLAINT

33

The Plaintiff, FREDDIE MAC, as in the case sighted above, is also the investor of the mortgage note

34

of the Defendant. The Plaintiff Freddie Mac, at some point unknown to Defendant, bought the

35

Defendant's mortgage loan/note from Home Federal Bank, the financial institution that originated

36

the Defendant's mortgage loan and then appears to have scrutinized the loan.
RESPONSE TO MOTION FOR SUMMARY JUDGMENT CASE NO.: CV OC 111328
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1

On December 29 2005, an assignment of Deed of Trust to Wells Fargo Bank, N.A. as the loan

2

servicer, for the Plaintiff, FREDDIE MAC, to secure the payment of promissory note following the

3

purchase of the property by the Defendant 14 days previous, on December 15, 2005.

4

5

The Plaintiff, Freddie Mac, could not be the "bona fide purchasers for value" as an innocent third

6

party, not privy to the facts contiguous to its own actions and its acquisition of the Defendant's home

7

as it foremost and simultaneously also the first party. The Plaintiff Freddie Mac is not in need of

8

protection afforded under Idaho statutes which were intended to protect the interests of common

9

inexperienced home buyers, John and Mary Doe, as with the Defendant.

10

CASE LAW in SUPPORT of ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT

11

_"There are "three general categories of parties that may be in privity with parties to earlier litigation:

12

(1) those who control an action though not a party to it; (2) those whose interests are represented by

13

a party to the action; and (3) successors in interest to those having derivative claims." Sec or In vs,

14

LLC v. Anderegg, 188 Or. App. 154, 167, 71 P.3d 538, 545-46 (2003)(internal quotation omitted).'

15

Robert W Lettenmaier,

16

Mortgage Corporation, Mortgage Electronic Registration Systems, Inc., Wells Fargo Bank, N.A.,

17

and Northwest Trustee Services, Inc., A Washington Corporation.

Leslie A. Lettenmaier, and Alpha Foundation, V. Federal Home Loan

18
19

Ironically, the Plaintiff Freddie Mac, is in fact charged with the contractual obligation providing

20

protection of the homeowner from such actions as it now takes as well as overseeing that its

21

contracted servicer, WFHM does likewise towards the Defendant. As in, Federal Home Loan

22

Mortgage Corporation, v. Gary R. APPEL and Linda L. Appel,

23
24

"In Wood v. American Nat. Bank, and sited by Honorable Judge-Randall in White-Davies V Ndex

25

West One West Bank A bona file purchaser is defined to be, " ... one who buys property of another

26

without notice that some third person has a right to, or interest in, such property, and pays a full and

27

fair price for the same at the time of such purchase, or before he has notice of the claim or interest of

28

such other in the property." Wood v. American Nat. Bank (1932) 125 Cal. App. 248, 14 P.2d 110.

29
30

In, Hochstein v Romero. " It is a well established that a bon fide purchaser for value who acquires

31

his interest in real property without notice of another's asserted rights in the property takes the

32

property free of such unknown rights." Hochstein v Romero (1990) 219 Cal App. 3d. 447, 451-452,

33

268 Cal. Rptr. 202.

34
26
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1

In White-Davies V Ndex West One West Bank. Honorable Judge-Randall, ruled on this same matter

2

in Case No: Inc090697, Superior Court for the State of California, Mers Universal American

3

Mortgage Company,

4

"In the current foreclosure environment, the majority of foreclosed residences are not sold to bone

5

fide purchasers for value, but rather are sold back to the very banks which hold of control the

6

mortgage and which investigated the foreclosure.

7

The decision of the Court of Appeal, as it now stands, allows the lender to escape the requirements

8

of the Civil Code section 2923. 5 by simply purchasing the property itself regardless of its' violation

9

of section 2923.5 .... Thus, a lender has no incentive to slow the foreclosure process. Indeed, it gives

10

the lender every incentive to speed it up. Such is directly contrary to the intent of the legislature ... a

11

lenders' failure to explore options to prevent foreclosure does not affect title to foreclosed property"

12

is an over-generalization which has been significant state-wide ramifications for the following

13

reasons ... On the other hand, it is an equally well-established principle of law that any

14

purchaser of real property acquires the property subject to prior interests of which he or she

15

has actual or constructive notice. In Remarriage a/Cloney (2001)91 Cal.AppAth 429,438,110

16

Cal.Rptr.2d 615. id.

17

As the Court of Appeal noted (1999) 69 Cal.AppAth 520, 530-531,81 CaLRptr.2d 669: "[a]

18

lender is not entitled to ignore information that comes to him from outside the recorded chain

19

of title, to the extent such information puts him on notice of information that reasonably brings

20

into question the state of title reflected in the recorded chain of title. "Id.

21

As noted above, in this matter, the Court of Appeal relied upon Melendrez v. D& I Investment,

22

Inc.(2005) 127 Cal. App Ath 1238,26 Cal. Rptr. 3d 413. In Melendrez, the Court itself noted that,

23

"a BFP is one who pays value for the property without notice of any adverse interest or of any

24

irregularity in the saleproceedings."127 Cal .App A th at1250. [Emphasis added 7Id.

25

"A lender who purchases property knowing that it has violated Civil Code section 2923.5 prior to

26

the foreclosure sale is clearly aware that the Petitioners claimed an adverse interest, and was also

27

aware that the sale was performed in violation of section 2923.5, and thus at an irregular sale

28

proceeding . If a notice of default is defective it cannot be the basis of a subsequent non

29

judicial foreclosure sale." White-Davies V Ndex West One West Bank, Case No: Inc090697,

30

Superior Court for the State of Califomia, Mers Universal American Mortgage Company, id.

31
32

Idaho Recorder's Law Manual, Office of the Attorney General, JANUARY 2007
27
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1

II. RECORDING, A. History of Recording, 2. "Statutory" a. "Constructive Notice"

2

"Constructive notice can prevent a subsequent grantee of real property from being a "bona fide

3

purchaser for value" (BFP) and can determine the priority between competing lien holders (Idaho

4

Code§ 55-812) .... "A "bona fide purchaser for value" is someone who acquires an interest in real

5

property without knowledge of a defect in title, and who tenders value for that interest." (Matheson

6

v. Harris)id.

7

Consequently, the property is now listed as REO by Freddie Mac. On May 181h 2011, two days after

8

the auction sale, it was a broker who first informed the Defendant of the sale of her home. On

9

several occasions, including even today, November 11th, brokers have come to the home and taken

10

pictures or inquired about who lives in the home, relating to the Defendant that the they were

11

informed the house was unoccupied.

ANSWER to ARGUMENT

12
13
14
15
16

A. Statutory Consequences of the Non-Judicial Foreclosure Sale.

17

been reaffirmed by the Idaho Appellate Courts (See. Security Pacific Finance Corp. vs. Bishop, 109

18

Idaho 25, 704 P. 2d 357 (Idaho Ct. App 1995); See also Roots vs. Belcher, 79 Idaho 473, 321 P.2d

19

219). The affect of the trustee's sale is set forth in Idaho Code 45-1508 which provides:A sale made

20

by a trustee under this act shall foreclose and terminate all interest in the property covered by the

21

deed of trust if all persons to whom notice is given under 45-1506, Idaho Code, and any other

22

persons claiming by, through or under such persons and such persons shall have no right to redeem

23

the property from the purchaser at the trustee's sale. The failure to give notice to any such persons

24

by mailing, personal service, posting of publication in accordance with 45-1506, Idaho Code, shall

25

not affect the validity of the sale as to persons so notified nor as to any persons having actual

26

knowledge of the sale. The statutory consequence of the trustee's sale is to terminate all interests of

27

the grantor, or arising through the grantor, in the property pledged. Upon completion of the trustee's

28

sale, the interests of Defendant were terminated. "

29
30

ANSWER and AFFIRMATIVE DEFENSE/CROSS COMPLAINT

A. 2. PLANTIFF'S CLAIM, "The constitutionality of Idaho's foreclosure statutes has repeatedly

31

The Plaintiff site the court's ruling as their foundation for summary judgment in this matter in

32

which the Idaho courts of appeal have ruled against the Plaintiff. While the Plaintiff relies on, "The

33

constitutionality of Idaho's foreclosure statutes has repeatedly been reaffirmed by the Idaho

34

Appellate Courts ... "
28
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1

ANSWER and AFFIRMATIVE DEFENSE/CROSS COMPLAINT A nearly identical case ruled in

2

favor of the Homeowners in this matter before the court and involving the same Plaintiff in,

3

Supreme Court of Idaho, Coeur d'Alene, April 2006 Term, Federal Home Loan Mortgage

4

Corporation,, v. Gary R. APPEL and Linda L. Appel, husband and wife, and all other residents

5

designated as John Does I-X. Defendants-Appellants.31760. No.-- May 25, 2006

6

7

The Plaintiff site the court's ruling as their foundation for summary judgment in this matter in which

8

the Idaho courts of appeal ruled against the Plaintiff in two of the three considerations.

9

"We vacate the order in part and remand for further proceedings.

They appealed.

10

The district court entered summary judgment in Fed Home's favor and ordered the

11

appellants off the property. MERS deeded the property to Federal Home Loan

12

Mortgage Co. (Fed Home), which was substituted as plaintiff.

13

at the sale, a company called Mortgage Electronic Registration Systems, Inc. (MERS),

14

filed a complaint for ejectment against the appellants.

15

validity and finality of a trustee's sale of appellants' real property."

16

"Costs are awarded to the appellants. The district court's order is affirmed insofar as it

17

holds the credit bid submitted by MERS was compliant with statutory requirements but

18

is vacated in all other respects and the case is remanded for proceedings consistent

19

with our opinion." id.

20

"45-1506B would allow if the stay were lifted prior to the date of sale, the trustee was

21

required to follow the notice provisions in § Accordingly, to reschedule the first sale,

22

rather than simply announcing the new date and time of the sale on the date of the

23

original sale as the trustee did and as I.C. §

24

rescheduling, they would have had no reason to know of the second sale date or of the

25

second rescheduling. And why would they have shown up at the time and place of the

26

initially scheduled sale to hear a rescheduling announcement when they knew the sale

27

was stayed by the bankruptcy filing?" id.

The successful bidder

At issue in this appeal is the

1 Not having any reason to be at the first

28

ANSWER and AFFIRMATIVE DEFENSE/CROSS COMPLAINT

30

Freddie Mac, Wells Fargo Home Mortgage, and North West Trust Incl Routh Crabtree Olson P.S,

31

did not follow through with the processes available to them at the time pursuant to Idaho code 45-

32

1506 et. seq, for various stated by the Plaintiff, WFHM and RCO/NWT and respective attorneys,

33

Various reasons and perjurous statements, which are in conflicting.

29

29
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1

The foreclosure/sale date was "rescinded" via a telephone conversation with Todd Henderson,

2

Assistant Vice President for North West Trust Inc., and confirmed by Wells Fargo Home Mortgage,

3

on up to April 1, 2011, as in relation to the former sale date of October 15 2010, and merely six

4

weeks before the sale auction of the property on May 16 2011.

5

Todd Henderson, Assistant Vice President for Northwest Trustee Services, Inc and Wells Fargo

6

Home Mortgage representatives in all departments while in the HAMP program never referred to the

7

sale date as, "postponed" but used the words, "rescind" "sale rescinded" "foreclosure rescinded"

8

"scheduled court date for foreclosure 06-30-10, court date canceled" and "foreclosure rescinded"

9

"rescinded sale date"

-tabbies'·

10

The Defendant did not receive any prior notice of the "scheduled court date for foreclosure 06-30-

11

10, court date canceled" to which WFHM makes reference.

12
13
14
15
16
17
18
19
20
21
22
23
24
25

ANSWER and AFFIRMATIVE DEFENSE/CROSS COMPLAINT
45-1506B. POSTPONEMENT OF SALE -- INTERVENTION OF STAY. 3) If the foreclosure has
proceeded in compliance with all requirements of subsections (2) through and including (6), of
section45-1506, Idaho Code, prior to the intervention of the stay,
(2)-(6) section 45-1506, Idaho Code, was completed prior to the intervention of the stay

45-1506B ""then at the time appointed for the original sale, the trustee shall announce the date
and time of the rescheduled sale to be conducted at the place originally scheduled and no further or
additional notice of any kind shall be required. 45-1506b. Postponement of Sale -- Intervention Of
Stay."
As the sale date of May 16 2010 was 214 days after the original sale date of Oct. 15th 2010 and

26
27
28
29
30
31
32
33

355 days after Default was recorded in ADA County.

45-1506B "If timely compliance under subsection (6) of section 45-1506, Idaho Code, is not
possible, the partially completed foreclosure process shall be discontinued and any further sale
proceeding shall require new compliance with all notice of sale procedures as provided m
section 45-1506, Idaho Code." 45-1506B. Postponement of Sale -- Intervention of Stay.

34
35
36
37
38
39
40
41

45-1506 (6) A copy of the notice of sale shall be published in a newspaper of general circulation
in each of the counties in which the property is situated once a week for four (4) successive weeks,
making four (4) publishings in all, with the last publication to be at least thirty (30) days prior to
the day of sale.(7) An affidavit of mailing notice of sale and an affidavit of posting (when
required) and publication of notice of sale as required by subsection (6) of this section shall be
recorded in the mortgage records in the counties in which the property described in the deed is
situated at least twenty (20) days prior to the date of sale. 45 1506 subsection (6) Idaho Code,
Deeds. Manner Of Foreclosure -- Notice -- Sale. [Effective Until September 1, 2011.J

All notice of sale procedures as provided in section 45-1506, Idaho Code as follows:

30
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1

2
3
4
5
6

ANSWER and AFFIRMATIVE DEFENSE/CROSS COMPLAINT

7

THE PLAINTIFF states capacity to complete the foreclosure action was impeded by Stay.

8

Foreclosure has preceded in compliance with all requirements of subsections (2) through and

9

including (6), of section 45-1506, Idaho Code, prior to the intervention of the stay.

10

The Plaintiff petitioned immediate lift of Relief of Automatic Stay, September, 23 2010, and was

11

granted immediate lift of Relief of Automatic Stay on, October 14, 2010. One day before the sale

12

date scheduled and no stay from the Defendant's Bankruptcy was in affect.

13

Northwest Trustee Inc, filed an Affidavit of Compliance, in ADA County, No 111041753,

14

Recordation Date of May 20, 2011, four days after the auction sale, which attests to the adherence

15

and completion of (1) through (6), "prior to the intervention of the stay" pursuant to Section 45-

16

1506, Idaho Code, Section (3) 45-1506B Idaho Code.

17

North West Trust Inc. and Wells Fargo Home Mortgage, no recording of the rescinded original

18

sale date was filed, as substantiated by the filing a sale date of May 16 2011. Notice of Re-

19

Scheduled Trustee's Recordation Date of May 20, 2011, four days after the auction sale, in ADA---..

20

County, Rec. NO. 111041753

21

In conflict with the Plaintiff's affidavit and the letter in response to a congressional inquiry, which

22

state communication did not occur due to the Bankruptcy Court Stay, is the fact that the

23

Defendant was in communication with Trustee, Todd Henderson of North West Trust Inc. and

24

Wells Fargo Home Mortgage Representatives, and on at least twelve separate occasions, . . . . . . .

25

commencing June 6, 2010, up to and including April 1, 2011, that there was no "sale date of

26

October 15th 2011 ", nor any other "sale rescheduled date" "scheduled date, or "sale date"

27

together with ''foreclosure rescinded" and/or "canceled" due to HAMP restriction to do so. this

28

communication also was in the form of Payments made by the Defendant as WFHM was

29

collecting an a debt in violation of the Stay or in conflict with affidavits filed in ADA County.

30
31

ANSWER and AFFIRMATIVE DEFENSE/CROSS COMPLAINT

32

This calls into question the validity of the affidavits filed as being trustworthy. I, as the Defendant

33

do not believe that Mr. 0 Neal is being deceptive in the affidavits filed concerning notices served,

34

only that the third party servers are not doing the job he hired them to do according to law. He

tab~0

'E.,.

31
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1

maybe just as deceived as I was, however I believe the law does speak to the responsibility of the '"\

2

one employing others as to liability.

3

4

On or about June 18 2010, Defendant called Wells Fargo Home Mortgage Foreclosure Dept for

5

status check on HAMP progress. Wells Fargo Home Mortgage Representative stated computer

6

system;

7
8

"shows, sale date of October 15 2010, states court date was set for June 30 ... but shows updated
information; 'Foreclosure rescinded,' 'Sale Date canceled' there isn't any court date."

9
10

On or about June 30 2010, Defendant called Wells Fargo Home Mortgage Foreclosure Dept, to

11

confirm previously stated cancellation date. The information provided by Wells Fargo Home

12

Mortgage Representative stated the computer system shows;

13
14

"Scheduled foreclosure Court Date canceled, Sale Date, October 15 2010, system shows, "Court
Date was set for June 30 2010, but, updated information shows, "Foreclosure Rescinded."'

15
16

On April 1, 2011, according to the Wells Fargo Home Mortgage, Lose Mitigation Department

17

Representative, their computer system showed no date for sale.

18
19

ANSWER and AFFIRMATIVE DEFENSE/CROSS COMPLAINT

20

Had the Plaintiff's servicer followed:

21

"If timely compliance under subsection (6) of section 45-1506, Idaho Code, is not possible, the

22

partially completed foreclosure process shall be discontinued arid any further sale proceeding shall

23

require new compliance with all notice of sale procedures as provided in section 45-1506, Idaho

24

Code."

25

Idaho's foreclosure statutes were supplemented to bring Idaho code governing foreclosures in line

26

with constitutionality, providing protection fore homeowner as set forth by the OCC.

27

A sale date was in danger of falling under the EFFECTIVE SEPTEMBER 1, 2011, 45-1506C. Idaho

28

Code, if not rushed through, which would have required following the Idaho Codes to follow

29

which states;

30
31
32
33
34
35
36

"(1) In the case of a loan made by a state or federally regulated beneficiary,(2) (a) The notice required under
subsection (1) of this section must be accompanied by a form to request a loan modification .... (3) If a grantor
returns the form identified in subsection (2) of this section to the beneficiary by the date specified on the
form, the beneficiary or the beneficiary's agent shall review the information the grantor provided in the form
and shall evaluate the grantor's request .... not later than forty-five (45) days after receiving the form, shall
notify the grantor in writing whether the beneficiary approves or denies the request or requires additional
information ... A trustee's sale for the property subject to the loan may not occur until after the beneficiary
32
RESPONSE TO MOTION FOR SUMMARY JUDGMENT CASE NO.: CV OC 111328

000195

C/

•

1
2
3
4
5
6
7
8
9
10
11
12
13
14

or the beneficiary's agent timely responds to the grantor. During the forty,five (45) day period, ...At least
twenty (20) days prior to the date of sale, the trustee shall file for record in the office of the recorder in each
county wherein the trust property,. .. an affidavit substantially in the following form from the beneficiary or
the beneficiary's agent which states that the beneficiary or the beneficiary's agent has complied with the
provisions of this section .... (6) Whenever the attorney general has reason to believe that any person has
failed to follow the requirements of this section and that proceedings would be in the public interest, he may
bring an action in the name of the state against such person for enforcement of the provisions of this section
with the same procedure and in the same manner as granted the attorney general and district court pursuant
to section48,606(l)(a), (b), (d), (e) and (f) and subsections (2) through (5), Idaho Code, of the Idaho
consumer protection act, chapter 6, title 48, Idaho Code .... (7) All penalties, costs and fees received or
recovered by the attorney general shall be remitted to the consumer protection account and expended
pursuant to section 48,606(5), Idaho Code."

15

PLANT/FF CLAIM "Although Defendant summarily claims the trustee's sale was invalid for a
number of reasons, Plaintiff submits that Defendant's actual knowledge of the foreclosure, as noted
in the statute above, is sufficient for the validity of the sale. Moreover, notice of the trustee's sale
and notice of default were specifically provided for the Defendant. True and correct copies of the
Affidavit of Certified Mail, as recorded in the mortgage records of Ada County, Idaho are attached
to the Affidavit of Derrick J. 0 'Neill submitted contemporaneously herewith. Similarly, copies of the
Notice of Trustee's Sale were personally served as required by statute and, finally, Notice of
Trustee's Sale was published in the Idaho Business Review prior to the sale, as required by statute
True and correct copies of the Affidavit of Service and Affidavit of Publication are attached to the
Affidavit of Derrick J. 0 'Neill submitted contemporaneously herewith. The recorded documents are
all part of the public record of Ada County, Idaho and clearly show compliance with Idaho's nonjudicial foreclosure statutes.
Buried in Defendant's Answer are a number of alleged affirmative defenses, including
Defendant's desire for a loan modification; allegations that the sale was not properly conducted;
allegations that a credit bid was improper; allegations of unjust enrichment; allegations of estoppels
and violation of Idaho's Consumer Protection Act. Finally, Defendant includes what appears to be a
number of allegations of misrepresentation, without a specific explanation as to how those
allegations constitute an affinnative defense. In response to all of Defendants' allegations, Plaintiff
would note that while Defendant's claims may constitute a cause of action for breach of contract,
they are not sufficient to entitle Defendant to the injunctive sought".

16
17
18
19
20
21
22

23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49

AFFIRMITIVE DEFENCES

"Mere financial injuries ... will not constitute irreparable harm if adequate compensatory relief will
be available in the course of litigation." (Judge Winmill, November 29, 2010, Breinholt vs. Popular
Warehouse Lender, et al., 10-CV-587-BLW, US District Court for the District of Idaho, citing
Goldie's Bookstore, Inc. vs. Superior Court, 739 F.2d 466 (9th Cir. 1984)).
In the case at hand, the statutory authority in favor of Plaintiff clearly entitles to the relief sought.
To the extent Defendant believes she may have independent claims, those may be pursued in an
alternative form, but should not be used to deny Plaintiff relief to which it is otherwise entitled.
Defendant's actual knowledge of the foreclosure, as noted in the statute above, is sufficient for the
validity of the sale notice of the trustee's sale and notice of default were specifically provided for the
Defendant. True and correct copies of the Affidavit of Certified Mail, as recorded in the mortgage
records of Ada County, Idaho are attached to the Affidavit of Derrick J. 0 'Neill submitted
contemporaneously herewith. Similarly, copies of the Notice of Trustee's Sale were personally
33
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•

•

served as required by statute and, finally, Notice of Trustee's Sale was published in the Idaho
Business Review prior to the sale, as required by statute True and correct copies of the Affidavit of
Service and Affidavit of Publication are attached to the Affidavit of Derrick J. 0 'Neill submitted
contemporaneously herewith. The recorded documents are all part of the public record of ADA
County, Idaho and clearly show compliance with Idaho's non-judicial foreclosure statutes

6

7
8
9
10

11
12
13
14
15
16
17
18
19
20
21

AFFIRMITIVE DEFENCES
PLAINTIFF CLAIM "Defendant appears to present an affirmative defense based upon the failure
of Plaintiff's predecessor in interest to offer Defendant a loan modification. There is no federal
statute which requires a lender to modify a loan. As noted in the letter attached to Defendant's
Answer, she was offered an opportunity to apply for a loan modification under the HAMP program.
Throughout her Answer, Defendant acknowledges that she was provided information concerning the
HAMP program. However, that application was considered and denied.
Even assuming her allegations are correct, there is no private cause of action under HAMP. See,
Hart vs. Country Home Loans, Inc., 735 F. Supp 2d 741, 748 (E.D. Mich. 2010).Accordingly, the
information raised by Defendant's fails to establish a defense sufficient to deny Plaintiff the relief to
which the Plaintiff is entitled pursuant to Idaho's non-judicial foreclosure statutes."

Answer to Plaintiff's Affirmative Defenses
ANSWER and AFFIRMATIVE DEFENSE/CROSS COMPLAINT

22

Plaintiff states, "Plaintiff's predecessor in interest" Is not the Plaintiff the, "Plaintiff's predecessor

23

in interest" as Freddie Mac, as the, "secondary market investor" identified in the letter, from,

24

Nicole Fry, Executive Mortgage Specialist, dated July 15?

25

ANSWER and AFFIRMATIVE DEFENSE/CROSS COMPLAINT

26

The letter from Fry, to the defendant states, "WFHM services the mortgage on behalf of

27

secondary market investor, Therefore, the assistance we can provide must not only be in accordance.

28

with the terms of the Note and Security Instru.ment, but also within the guidelines established by"

29

the investor" (Freddie Mac?)(Emphasis added)

30

ANSWER and AFFIRMATIVE DEFENSE/CROSS COMPLAINT

31

Plaintiff states, "...no federal statute which requires a lender to modify a loan ... " The Plaintiff is - - -

32

right in that no federal statute which requires "a lender" to modify a loan.

33

However, if Freddie Mac (the Plaintiff) has contracted the "lender" WFHM, as a Freddie Mac Loan

34

Servicer, then that sevicer, such as WFHM in this case, contracted by Freddie Mac, receives regular

35

instructions and "incentives" including funds. Freddie Mac, when clarifying its requirements for

36

their servicers use the words "required:' and "must"

37

IN SUPPORT of ANSWER /AFFIRMATIVE DEFENSES/ CROSS COMPLAINT

38

FREDDIE MAC BULLETIN

39

Supplemental Documentation-Frequently Asked Questions Home Affordable Modification

Cl

34
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2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

In situations where an eligible borrower successfully completed the trial period (including
providing the required documentation and making the required payments) and should have been
converted to a permanent modification, but for reasons beyond their control were not timely
evaluated for a permanent modification, THE SERVICER MUST promptly make a determination as to
whether the borrower is eligible for a permanent HAMP modification. If the borrower is eligible,
then the servicer MUST offer the borrower a permanent HAMP modi6cation as soon as possible, but in no event
later than sixty days after discovering the error, including, but not limited to, discovery through
notification from MHA Compliance, the servicer's own procedures, or notice provided by the
borrower. In addition, SERVICERS MUST make permanent HAMP modification offers to eligible
borrowers that are identified as currently being in this situation by February 28, 2010. The permanent
HAMP modification offered MUST put the borrower in the same position as he or she would have been had the servicer
converted the borrower to a permanent modification in accordance with the program requirements. .
Ql211/01 During December 2009, for borrowers currently in active trial periods that have made their
first trial period payments, may a servicer consider a borrower's trial period plan offer to have
expired if the borrower has not returned all required documentation within 60 days of the offer?
NO. Notwithstanding the guidance provided in Supplemental Directive 09/01 regarding the
servicer's ability, in its discretion, to consider the offer of a trial period plan to have expired at the
end of 60 days if the borrower has not submitted all documentation required under HAMP, during
December 2009 servicers MAY NOT EXERCISE THIS RIGHT AND MUST GIVE borrowers the full length of
the trial period, including any available trial period extension, to submit all ·required documentation prior to
considering the trial period plan to have expired and cancelling the trial period from the Treasury system of record.
Frequently Asked Questions - Servicing Guide Announcement 09-05R: Home Affordab le Modification As
of February, 25 2010
To ensure that a borrower currently in foreclosure or at risk of foreclosure has the opportunity to
apply for a HAMP modification, servicers SHOULD NOT proceed with aforeclosure sale until the borrower has
been evaluated for the program. Additionally, servicers are strongly encouraged not to initiate foreclosure
until a borrower has been evaluated and determined to be ineligible for the program or the borrower
fails to respond to a trial period plan offer that has been made by the servicer. Frequently Asked
Questions - Servicing Guide Announcement 09-05R: Home Affordable Modification As of Febniary, 25
2010
We have also updated the Guide to include the acceptable methods a Borrower may use to
demonstrate his or her intent to accept an alternative to foreclosure offer, and to indicate that a
Borrower's verbal intent to accept an offer is not effective if the offer for an alternative to foreclosure
is made less than 37 days prior to a scheduled foreclosure sale. Servicers should make appropriate
changes to the Model Evaluation Clauses to delete the reference to verbal intent to accept if an offer
is made less than 37 days prior to a scheduled foreclosure sale.
We currently RE9UIRE Servicers to instruct the foreclosure attorney/trustee to send the post-referral to
foreclosure solicitation letter within five Business Days following the referral to foreclosure,.but no
later than the 125th day of delinquency. As a result of the updated REQUIREMENTS for postponing a referral
to foreclosure, we have revised the post-referral to foreclosure solicitation requirement to provide that
Servicers MUST instruct the foreclosure attorney/trustee to send the post-referral to foreclosure
solicitation letter within five Business Days follo\\i.ng the referral to foreclosure." id.

45

ANSWER I AFFIRMA TNE DEFENSES/ CROSS COMPLAINT
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1

There seems to be no regard for following the sated requirements of Freddie Mac by the Plaintiff's

2

servicer in the modifying the Defendant's loan.

3

Plaintiff's claim, "However, that application was considered and denied." is referring to the letter;

4

dated July 15, 2011, from Nicole Fry, Executive Mortgage Specialist, Office of the President, that

5

she CC.ed to the Office of the Comptroller of the Currency, Case No. 01630763, on behalf of Wells

6

Fargo Home Mortgage. However, the letter to the Defendant states considered and approved.

7

Fry, in the letter referenced, states on behalf of Wells Fargo Home Mortgage, "After a thorough

8

review of your financial information, a HAMP Trial Period Plan (Trial Period Plan) WAS

9

APPROVED ON APRIL 15, 2009. The Trial Period Plan was provided to allow you an opportunity

10

to make payments at an estimated amount to the payment amount after the HAMP is processed. "

11

(Emphasis added)

12
13
14
15
16
17
18
19
20

Fry's statement is correct up to this point in the letter; statements in letter are incorrect from this
point on.

21

Letter states, "I am responding on behalf of Wells Fargo Home Mortgage (WFHM) to your

22

complaint filled with the offices of Congressman Rual R. Labrador, which they forwarded to the

23

Office of the Comptroller of the Currency. WFHM services the mortgage on behalf of a secondary

24

market investor."

25

ANSWER: "Secondary Market Investor." Who is now identified as Freddie Mac, the Plaintiff.

26

Letter states, "Therefore, the assistance we can provide must not only be in accordance with the

27

terms of the Note and Security Instrument, but also within the guidelines established by the

28

investor."

29

ANSWER: "secondary market investor." Who is now identified as Freddie Mac the Plaintiff

30

Letter states, "During a time of financial hardship, various workout options are made available to

31

our borrowers. All workout arrangements are based upon a borrower's ability to repay the debt and

32

investor guidelines at the time our current review is completed. It is WFHM's practice to explore

33

any available workout options with our borrowers upon request. Any workout option approved is

34

based on the borrower's proof of finical need for assistance, as well as the ability to afford the

35

approved workout option. WFHM relies on our borrowers to provide us with complete and accurate

ANSWER I AFFIRMATIVE DEFENSES/ CROSS COMPLAINT

LETTER AS FOLLOWS:
RE; July 15, 2011:

Loan No. 708-0200232726

36
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1

financial information"

2

ANSWER: "complete and accurate financial information" Which was repeatedly supplied.

3

Letter states,

4

the request for mortgage assistance will be denied. Also if the review cannot be completed within 30

5

days, updated financial information may be requested ... Our records indicate that an acceleration

6

notification was issued on December 14, 2008. This notice advised the loan needed to be brought

7

current by January 13, 2009, or we would accelerate the Note."

8

ANSWER: Defendant contacted WFHM on November 22 2008, and informed WFHM

9

representative of situation as stated in her Hardship Letter.

"If a complete financial packet is not received, a thorough review cannot occur and

10

On December 10, 2008, Defendant called WFHM, at 10:50 AM and spoke with "Ebony" a WFHM

11

Representative

12

Processor/Negotiator yet. lnfonnation sent _to Loss Mitigation office, who has authority to decide

13

payment amount... don't make payments yet, called forbearance, hold off until you hear back from

14

Loss Mitigation, call back weekly."

15
16
17
18
19
20
21

Letter states, "WFHM started reviewing the loan for potential workout options on February JO,
2009, under the federal government's Home Affordable Modification Program (HAMP). This
program is designed to assist borrower who are in default or have experienced an event that will
jeopardize their ability to make their mortgage payments on their primary residence. The financial
information provided at the time reflected that your gross monthly income was $2,246.25 and your
monthly expenses were $2,528. 72. This reflected a monthly deficit of $282.47.
After a thorough review of your financial information, a HAMP Trial Period Plan (Trial Period
Plan) was approved on April 15, 2009. The Trial Period Plan was provided to allow you an
opportunity to make payments at an estimated amount to the payment amount after the HAMP is
processed. The payment scheduled established at that time was as follows: ·
Trial Period Payment#
Trial Period Payment
Due Date On or Before
1
$696.66
0510112009
2
$696.66
0610112009
3
$696.66
0710112009
Letter states, "Our records indicate that we attempted to contact you on several occasions between
June 12, 2009 and April 12, 2010, to discuss your account... Specifically, in regards to the additional
documentation needed in order for WFHM to proceed with your request for assistance. As of April
14, 2010, WFHM had not received the information required in order to complete the final review."

22
23
24
25
26
27
28
29
30
31
32
33

who

stated,

"Received

Both

UPS

and

Fax

sent

on

12-06-08.

No

34

ANSWER I AFFIRMATIVE DEFENSES/ CROSS COMPLAINT by email, overnight UPS

35

packages, phone calls and by fax during this time period, as well as before and after this time period

36

for over 225 contacts by phone, fax, emails, and letters.

37

Documented communication ongoing continuous contact with WFHM and NWT took place over

38

60 times between the Defendant and the parties via conversation by phone, emails, faxes, letters
37
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1

and HAMP mortgage loan payments between the stated dates of, 6112/09, to 4/12110.

2

This letter which contained the material misrepresentations of fact and omitted fact necessary to

3

make the stated therein not misleading, was sent to The U.S. Department of the Treasury, which has

4

established HAMP pursuant to the Emergency Economic Stabilization Act of 2008, Department of

5

the Treasury, as a financial agent of the United States and in connection with the implementation of

6

HAMP.

7
8

Letter states, "As a result, the file was closed on April 14, 2010. When no retention options are
available, it is the practice of WFHM to explore other options to help you avoid foreclosure,
including liquidation. WFHM issued correspondence on April 26, 2010, which provided you with
additional information regarding the liquidation process; however, WFHM had not received the
required documentation needed to explore liquidation options we closed our file on May 11, 2010.
On May 27, 2010, the loan was referred to outside legal counsel to initiate foreclosure
proceedings ... (emphasis added)

9
10
11
12

13
14
15
16
17
18

Answer: However, an Appointment Successor Trustee: Brad L. Williams C/O UPF Inc.
Washington Corporation, appoints North West Trustee Services, Inc., as Successor Trustee, which
is POA recorded on January 5, 2010, No. 110000733

19

Letter states The foreclosure action was a direct result of the loan showing due on April 1, 2009,

20

through May I, 2010, mortgage payments."

21

22

ANSWER: 18 payments were made during the stated time period, to which 10 payments were the

23

modified amount due to reenrollment into HAMP three times for three months each. Eight full

24

interim payments between HAMP trial periods which total 18 Payments:

25

The recording of Default also lists similar false information stating lack of payments received.

26
27
28
29
30
31
32
33

Letter states "Another review to explore potential workout options was initiated on August 26,
2010. The financial information provided at that time reflected that your monthly income was
$1,328.47 and your monthly expenses were $2,254.00. This reflected a monthly deficit of $925.53.
Our records indicate that Margaret A. Butcher filed for Chapter 7 Bankruptcy (Case No. 10-02840)
protection oh September 3, 2010," (emphasis added)

34

and remain within the qualifying HAMP guidelines for debt to income ratio. As stated previously,

35

the mortgage loan was reaffirmed at the time of filing as arranged by WFHM's and the Plaintiff's

36

attorneys Routh Crabtree and Olsen/Northwest Trustee's motion for Immediate Relief of Stay, was

37

filed and granted on Oct 14 2010.

38

Letter states " ... and that Dennis D. Butcher filed for Chapter 7 Bankruptcy (Case No. 10-03738)
protection on November 15, 2010. Due to filing, the foreclosure proceedings were suspended ... "

39
40

ANSWER: This statement by Fry, is incorrect as filing bankruptcy would reduce monthly expenses

38
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1

ANSWER: The Defendant filed the recorded Amended Divorce Decree, granting Judicial Deed,

2

filed ADA County 07-19-10 CH/FILE No:20895-001, Case# CV-DR-2007-11861

3

Defendant went to court to amend her divorce decree, granting Defendant the house solely to her.

4

Defendant procured the Quiet Claim from ex-husband also as requested. Only after these actions

5

were secured, did the Defendant file bankruptcy to bring her expenses down for loan modification.

6

Dennis Butcher, the Defendant's Ex husband was no longer a party to the mortgage, nor did he live

7

in the residence.

8

condition to continue for HAMP or be removed from HAMP if she did not comply, as stated in the

9

bankruptcy Emendate lifting of Stay, which was uncontested and granted.

Defendant was instructed to do the above actions, at considerable cost, as a

10

Even in the event Dennis Butcher's Bankruptcy was figured in, the stay on the Defendant's

11

Bankruptcy was lifted the day before the scheduled sale date and no stay from either bankruptcy was

12

in affect from October 14 2010 to November 17 2010, if Mr. Butcher's Filing Bankruptcy is counted

13

m.

14

AS DEFINED IN:

15

Idaho Recorder's Law Manual, Office of the Attorney General,. JANUARY 2007

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

II. RECORDING, (c) "Quiet Title Actions" - Idaho Code § 6-401 states that any adverse claim to
real property other than water rights issues shall be considered a "quiet title action." Most properly
recordable judgments affecting title to real property will be issued in quiet title actions.
Unfortunately, the judgment will not likely be called a "quiet title action judgment."
(a) "Partition Actions" - Idaho Code § 31-2408 specifically provides for the recording of judgments
in partition actions. "Partition" is a court action brought by someone who is a
tenant-in-common or joint tenant with one or more other parties in the ownership of real property to
have the court terminate the common ownership and define the singular (severalty) ownership of the
requesting party or parties (Idaho Code § 6-501 et seq.). Prior to "partition" by the court, the parties
to a common ownership have "undivided interests." The recorded judgment acts as a conveyance of
the new descriptions.
b. Documents to be recorded as a "grant or transfer of real estate" (title 55, chapter 8, Idaho Code)
Idaho Code § 55-801 states that "any instrument(l) "Judgments Affecting Title" or judgment
affecting the title to or possession of real property may be recorded under this chapter" (emphasis
added).Idaho Code § 55-802 provides that court judgments affecting either title to or possession of
real property are recordable transfers. The judgment document must be authenticated by the
certificate of the clerk of the court in which the judgment was rendered. However, it does not need
to be acknowledged to be recordable (discussed below): Idaho Code § 31-2407 also directs the
recorder to record certified copies of judgments that "partition" or affect title or possession of real
property, including water rights." Id.

37
38
39
40
41

Letter states "Due to the bankruptcy status of the loan, we were unable to communicate with you
directly regarding workout options. WFHM needed to receive written consent from your bankruptcy
attorney in order to work with you directly. As written consent was not received, and there was no
response from your attorney, the file was closed on February 10, 2011"
39
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1

ANSWER: WFHM requested and received written consent from Defendant's bankruptcy attorney

2

in order to work with her directly. Continual communication between the Defendant and WFHM

3

and NWT during the time the letter states it could not do so because of the bankruptcy stay,

4

including the receipt of payments, otherwise, the Plaintiff, Plaintiff's attorneys/trustees and

5

Plaintiff's servicer, then would be in of violation of the Bankruptcy stay for speaking to the

6

defendant and in an attempt to collect a debt and would be in contempt of the bankruptcy court.

7

Which is it?

8
9
10
11

Letter states, "Our records indicate that the above referenced bankruptcy case was discharged on
March 17, 2011, and as a result, the foreclosure proceedings resumed on March 23, 2011."

12

Chapter 7 Bankruptcy was discharged on December 6, 2010. Bankruptcy No.: 10-02840-JDP.

13

However, immediate lift of Stay was granted on October 14, 2010. ONE DAY BEFORE THE SALE

14

DATE OF OCTOBER 15 2010.

15

On July19, 2010, the Judicial Deed Amended Divorce Decree/ Modification Judgment and Decree,

16

ADA County Rec. Date: CH FILE No: 20895-001,Case no.: CV-DR-2007-11861.

17

On July 28, 2010, the Quitclaim Deed, REC# 110071173, Dennis D. Butcher v. Margaret A.

18

Butcher Case No.: CV-DR 200711861 /CH File No.:20895-001

19
20
21
22
23
24
25

Letter states, "I can confirm it is our practice to continue working with our borrowers who wish to
explore workout options until the date of a foreclosure sale is held. We may at times agree to
postpone the date of a foreclosure sale as a result of these negotiations; however, foreclosure action
is not halted or suspended until a viable workout option has been approved and the first payment of
that plan is received. "

26

three month trial periods, each TPP three months long, in which Defendant made all required

27

payments, a practice not allowed by the guideline requirements set forth in Freddie Mac Bulletins to

28

WFHM.

29
30
31
32

Letter states, " ... foreclosure action is not halted or suspended UNTIL a viable workout option
has been approved and the FIRST PAYMENT OF THAT PLAN IS RECEIVED." (emphases
added)
ANSWER: The fist TPP payment of the first of three TPP was made on 04-27-09 and Cleared on

33

4/28/09, demonstrating receipt, for a Total Amount of $716.16. TPP of $696.66, plus an additional

34

$20.00 late fee Com. No. 7085934872, Customer Account Activity Statement from WFHM, does

35
36

not reflect/credit $20.00 late fee.

ANSWER /AFFIRMATNE DEFENSES/ CROSS COMPLAINT

IJllll--

ANSWER; this letter contains statements which substantiates "Dual tracking" occurred throughout

40
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1
2

Letter states, " ... foreclosure action is not halted or suspended UNTIL. .. "

3

ANSWER: Defendant made the first and all proceeding payments, times three and interim payments

4

as well, then according to Ms. Fry, then, " ... foreclosure action" Is "halted or suspended... "

5

According to the statements in this letter, which was in response to a congressional inquiry,

6

participation in HAMP should have acted as a stay from foreclosure and sale of the Defendant's

7
8

home.

EXHIBIT
·•···i;:..····
. . 'L···
....•. .·.•.·.·........
. . . . ·' .

9
10

Letter states, "Due to the fact that there had not been a workout option established."

11

ANSWER: a workout option was established three times with total cooperation by Defendant who

12

complied with all terms presented to her, including requirements that were not required and/or

13

forbidden by the rules governing HAMP participation for the Plaintiff's servicers.

14
15
16
17
18
19
20

Letter states "WFHM proceeded with all collections, acceleration and foreclosure activity until the
date of the foreclosure sale, which was held on May 16, 2011. As a result the foreclosure sale is
valid and is not being rescinded. " calculation of time Idaho code for default sale

21
22
23
24
25
26
27
28
29
30

Letter states, "Nicole Fry, Executive Mortgage Specialist, Office of the President, CC. Office of
the Comptroller of the Currency, Case No. 01630763"
Letter states, "Our records indicate that we attempted to contact you on several occasions between
June 12, 2009 and April 12, 2010, to discuss your account. Specifically, in regards to the additional
documentation needed in order for WFHM to proceed with your request for assistance. As of April
14, 2010, WFHM had not received the information required in order to complete thefinal review. As
a result, the file was closed on April 14, 2010. "
Letter states, "On May 27, 2010, the loan was referred to outside legal counsel to initiate foreclosure
proceedings The foreclosure action was a direct result of the loan showing due on April 1, 2009,
through May 1, 2010, mortgage payment." (emphasis added)

31 ANSWER: The ADA County Court Records show:
32 Appointment Successor Trustee: Brad L. Williams C/O UPF Inc. Washington Corporation, appoints
33 North West Trustee Services, Inc., as Successor Trustee, which is POA recorded on January 5,
34 2010, No. 110000733, six months previous to the date stated in the letter by Fry,

35 before being notarized in Washington State on May 27, 2010, which is then Recorded in ADA
36 County, on June 1, 2010: REC No. 110050722, at the Request of Pioneer.
37 On May 18 2010, nine days before, Fry, in her letter states a date o(May 2l111, a Notice of Insurance
38 Policy, Premium Amount Charge of $805.00 and name of the assured are: Northwest Trustee Services,
39 Inc., Routh Crabtree Olson, P.S, and Wells Fargo Bank, NA

with First American Title Company
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1 The Defendant called WFHM, concerning the meaning of, "Notice of Insurance Policy" WFHM
2 Representative stated, " ... it's just "routine" Mortgage Insurance coverage" Defendant was instructed
3 to pay lien for HOA by WFHM Representative and Clear Deed of Trust, held by STATE FARM. " ... no
4 second deeds ( or liens) allowed for HAMP ... (Clear Deed of Trust), required in order to continue with
5 HAMP". Defendant stated no one had told her that before, but she would take care of it. Defendant
6 stated she would and let them know as soon as she did.
7 This is just one of many instances were contact instructions given to the Defendant which required the
8 Defendant to take legal action or incur extra debt and hardship which was not in the interest of the
9 Defendant or the HAMP , but was for the interest of the Plaintiff's servicer to foreclose and auction her
10. home.
11 The Plaintiff, Freddie Mac, Wells Fargo home Mortgage, Northwest Trustee's Inc., and Rauth Crabtree
12 and Olsen. All worked together in one capacity or several, in this matter to coerce, intimidate, persuade
13 and influence the Defendant to clear the way for the take over of her home.
14

CASE LAW/ TESTIMONY in SUPPORT of AFFIRMATIVE DEFENSES

15
16

For Release Upon Delivery 10:00 a.m., July 7, 2011

17

TESTIMONY OF JULIE L. WILLIAMS FIRST SENIOR DEPUTY COMPTROLLER AND

18

CHIEF COUNSEL, OFFICE OF THE COMPTROLLER OF THE CURRENCY BEFORE THE

19

SUBCOMMITTEE ON FINANCIAL, INSTITUTIONS AND CONSUMER CREDIT AND

20

SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS OF THE COMMITTEE ON

21

FINANCIAL SERVICES UNITED STATES HOUSE OF REPRESENTATIVES

22

July 7, 2011 Statement Required by 12 U.S.C. § 250:

23
24

The views expressed herein are those of the Office of the Comptroller of the Currency
Identification of and providing financial remediation to those borrowers is a primary objective of the
recent enforcement actions issued against the mortgage servicers by the OCC and the other federal
banking agencies ... While the Orders are geared toward fixing what is broken, they also contain
measures requiring bank servicers to identify and compensate borrowers who suffered financial
harm as a result of deficiencies in past foreclosure practices ... The OCC' s Orders are broad in scope
and require real reform to restore integrity to the foreclosure process. They require national bank
mortgage servicers to implement a comprehensive revision of their loan modification and
foreclosure processes. The Orders address the elimination of dual tracking, once a modification has
been approved, and the establishment of a single point of contact system to ensure borrowers can
contact a live person throughout the process. The Orders require robust oversight and controls of
third-party vendors, including outside legal counsel and vendors who provide default and
foreclosure processing services to ensure that those who act on their behalf comply with these
obligations as well as all laws and regulations, both state and federal.. .One of the more significant
aspects of the Orders are the "look-back" provisions, which require a comprehensive, independent
review of foreclosure actions for borrowers who completed, or were in the process of, a foreclosure
42
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during the period of January 1, 2009 through December 31, 2010 ("in-scope borrowers"). The lookback requires mortgage servicers to identify those borrowers that suffered financial harm as a result
of foreclosure processing deficiencies and to compensate them for financial injury. This is an openended obligation, with no dollar cap, and the OCC is supervising compliance with the foreclosure
review very closely ... The requirements of the OCC' s look-back build upon techniques normally
undertaken in remedying financial harm to victims as pait of a class action lawsuit. The OCC
intends to require mortgage servicers to deliver notice letters to every in-scope borrower covered by
the look-back period to inform them of their right to have their complaint reviewed by an
independent consultant. Skip tracing methods will be used to locate borrowers and multiple attempts
to reach borrowers will be required for any returned notices ... In addition to this step, the federal
banking agencies are requiring the independent consultants to conduct a targeted review of high risk
segments, so that borrowers who either cannot be reached or fail to respond to the bank's notice
letters might still have an opportunity to be captured under the look-back and to have the
independent consultant determine if actions taken by the bank inflicted financial harm upon
them ... Such segments would include, for example, a review of covered borrowers who were denied
a loan modification, whose foreclosures were handled by law firms suspected to operate as
"foreclosure mills," who were handled by a particular processing center, or who submitted a
foreclosure-related complaint to the servicer. .. SERVICEMEMBERS CIVIL RELIEF ACT AND
BORROWERS IN BANKRUPTCY WHOSE MORTGAGE WAS FORECLOSED UPON AND
WHOSE HOME WAS SOLD.(emphasis addedl
Changes in GSE Guidelines
In addition to these new requirements under federal laws, Fannie Mae and Freddie Mac have
announced two major initiatives related to servicing that will have widespread market impact. THE
FIRST. ANNOUNCED IN JANUARY, is a joint initiative with the FHFA and HUD to develop new
servicing compensation structures that improve the system for paying servicers of single-family
loans in mortgage-backed securities pools. According to the GSEs, the current structure for servicer
compensation has resulted in generous levels of compensation for work related to servicing pools of
performing loans, but insufficient compensation when the servicing pool includes a significant
number of non-performing loans ... The second GSE initiative, announced in June, is to develop
uniform policies for servicing delinquent loans that will enhance and streamline outreach to
delinquent borrowers and establish performance-based monetary incentives for compliance.
This initiative also will address the "DUAL TRACK" issue by requiring servicers to focus solely on
remediation of a loan delinquency and foreclosure prevention prior to initiation of a foreclosure
action. Pursuant to this initiative, Fannie Mae issued new servicer requirements on June 6, 2011
(effective on September 1, 2011), and Freddie Mac issued its new servicing requirements on June
30, 2011 (effective on October 1, 2011). When these guidelines take effect, a foreclosure will not be
permitted on a mortgage owned or guaranteed by Fannie Mae or Freddie Mac until after the servicer
has conducted a formal review of the borrower's eligibility under all available foreclosure
alternatives, including loan modifications, short sales, and deeds in lieu of foreclosure. A servicer of
a mortgage that is in foreclosure also will be expected to continue to help these borrowers qualify for
a foreclosure alternative.

• Implementing procedures to ensure that documents provided by borrowers and
third parties are maintained and tracked so that borrowers generally will not be
required to resubmit the same documented information;
•eliminating "dual track" processes where legal steps to foreclose on a property or
conduct a foreclosure sale go forward even when a borrower has completed an
application for a loan modification or is in a trial or permanent modification and is
not in default on the modification agreement ... iv. Conclusion: the OCC is
43
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1
2

3
4
5
6

committed to ensuring that defects in servicing practices identified through our
examinations are rectified, and that, through the look-back process, servicers
address financial injury suffered by borrowers as a result of those defective
practices.
ANSWER/AFFIRMATIVE DEFENSES CASE LAW in SUPPORT

7
8
9
10
11
12
13
14
15

Non compliance with FREDDIE MAC regulations, including but not limited to: neglects to
inform and/or consider and/or, including but not limited to, the Defendant's qualification for the
Freddie Mac HAMP Backup Modification, which states; "Borrowers with Trial Period Plans
cancelled on or after April 1, 2010 are eligible, provided the Trial Period Plan was cancelled for one
of the following reasons: "The Borrower failed to provide all income documentation required for a
HAMP modification" NUMBER: 2010-11 TO: Freddie Mac Servicers, May 17, 2010, Patricia J.
McClung Vice President, Offerings Management
http://www.freddiemac.com/sell/guide/bulletins/pdf/bll l 011.pdf

16

ANSWERAFFIRMATIVE DEFENSES/CROSS COMPLAINT

17

IMPROPER NOTICE OF FORECLOSURE.

18

When more than one person is being sued, each of them must be served. Service of process is

19

effective only if the right person is served. Dennis D. Butcher and Jhn Does 1-10 As Occupants of

20

the Premises Located At 10512 w. Achillea St., Star Id 8366

21
22
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PLAINTIFF CLAIM; Defendant's Answer seems to mix several different factual allegations
concerning whether or not the foreclosure sale was properly noticed. Specifically, in paragraph 10
(a), Defendant notes that the Summons and Complaint, proposed post-foreclosure eviction relief was
not properly served. However by appearing and answering the Complaint, Defendant has waved any
affirmative defense of improper service. In addition, as noted in the documents attached to the
Affidavit of Derrick J. O'Neill, ample and sufficient notice of the non-judicial foreclosure
proceedings were specifically provided to the Defendant. There is simply no evidence that
Northwest Trustee Services failed to comply with the notice requirements under the Idaho nonjudicial foreclosure statutes. Accordingly, this affirmative defense fails to constitute sufficient
grounds for denying Plaintiff the relief whish Plaintiff is seeking.
PLAINTIFF CLAIM; The sale is invalid because Plaintiff submitted a credit bid.
Paragraph 13(a) suggests that the sale may have been invalid becau.se Defendant accepted a credit
bid and because that credit bid was less than the short sale amount quoted to the Defendant.
2. Difference between amount bid at sale and amount offered for short sale. Defendant also objects
because the amount bid at the sale was $123,000.00, while Defendant was only authorized a short
sale discount on the property to $156,886.47. Nowhere can Defendant identify any statutory
obligation on the part of a lender to short sale the property for any amount. Moreover, the lender or
its assigns can bid any amount up to the entire debt at the actual foreclosure sale. Finally, while this
would not constitute an affirmative defense, under Defendant's own bankruptcy schedules, the fair
market value of the property back in September 2010 was only 125,000.00. Given that Defendant
was discharged from paying the obligation due on the promissory note, it is difficult to understand
how Plaintiff's decision to credit bid the fair market value of the prope1iy harms Defendant and
constitutes an affirmative defense.
44
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PLAINTIFF CLAIMS; Wells Fargo was "DUEL TRACKING". 'Jn paragraphs 14and15 of the
Defendant's Answer, Defendant highlights the correspondence attached to her Answer showing she
was involved in modification attempts after the notice of default and during the time the non-judicial
foreclosure was pending.
Construing this information in light of most favorable to Defendant, it would appear that she
believes the lender is prohibited from continuing a foreclosure while, at the same time, considering
loan modifications. Noticeably absent from Defendant's Answer is any authority to support this
supposition.
Moreover, it would appear, based upon the letter from Wells Fargo, that those attempts ended when
Defendant filed bankruptcy on September 3, 2010, an action which also stayed further foreclosure
proceedings".

14

ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT

15

Denies. See above answer to the referenced letter from Fry, WFHM.

16
17
18
19

20
21

PLAINTIFF CLAIMS; "However, Wells Fargo filed a motion for relieffrom that automatic stay
on September 23, 2010, noting that Defendant's loan was due for months oj April 2009 and each
month thereafter. "

ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT

22

False. Denies. See above answer to the referenced letter from Fry, WFHM ..

23

This statement is a prime example of what the results of WFHM and the Plaintiff, Freddie Mac,

24

NWT/RCO's misrepresentations lead. This statement is so provably false by WFHM and the

25

Plaintiff, Freddie Mac, NWT/RCO's, own records it defies an answer. See Exhibits

26
27
28

29

30

PLAINTIFF CLAIMS; "Notice of that MOTION for STAY RELIEF was specifically provided to
Defendant and her bankruptcy counsel. Defendant did not object to the motion for stay relief and an
order was entered granting the motion for stay relief on October 14, 2010,
(See documents
attached to the Affidavit of Derrick J. 0 'Neill submitted contemporaneously herein)."

31

32

ANSWER/AFFIRMATIVE DEFENSES

33

Not contested as a pre agreement with WFHM to continuer in HAMP and the Plaintiff's motion

34

states as reason for relief as previously stated in this answer.

35
36
37
38
39
40

PLAINTIFF CLAIMS; After the order for stay relief was entered, the foreclosure of the real
property at issue was continued. Nothing about the timeframe involving Defendant's application for
loan modification or Defendant's bankruptcy violates Idaho's non-judicial foreclosure statutes.

41

Not according to the letter from Fry of WFHM, which states March 17 2011 as the date WFHM

42

states as bankruptcy lifted and the foreclosure started.

ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT

45
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1

Either WFHM violated the bankruptcy stay and continued communication with the Defendant to

2

collect a debt or continued communication with the Defendant to mislead her to their real intentions

3

of foreclosing and auctioning her home without follow through of notice as to prevent the Defendant

4

from having notice, to take steps to continue to save her home.

5
6

ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT "DUEL TRACKING"

7
8
9
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THIS IS THE LETIER IN ITS ENTIRETY SENT TO: THE DEFENDANT, THE OFFICES OF CONGRESSMAN
RUAL R. LABRADOR, WHICH THEY FORWARDED TO THE OFFICE OF THE COMPTROLLER OF THE
CURRENCY.
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - · : f!!bbla"

July 15, 2011

RE:

Loan No. 708-0200232726

I am responding on behalf of Wells Fargo Home Mortgage (WFHM) to your complaint filled with the offices o(
Congressman Rual R. Labrador, which they forwarded to the Office of the Comptroller of the Currency.
WFHM services the mortgage on behalf of a secondary market investor. Therefore, the assistance we can
provide must not only be in accordance with the terms of the Note and Security Instrument, but also within the
guidelines established by the investor.
•-•
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During a time of financial hardship, various workout options are made available to our borrowers. All workout
arrangements are based upon a borrower's ability to repay the debt and investor guidelines at the time our
current review is completed. It is WFHM's practice to explore any available workout options with our borrowers
upon request.
Any workout option approved is based on the borrower's proof of finical need for assistance, as well as the
ability to afford the approved workout option. WFHM relies on our borrowers to provide us with complete and
accurate financial information.
If a complete financial packet is not received, a thorough review cannot occur and the request for mortgage
assistance will be denied. Also if the review cannot be completed within 30 days, updated financial information
may be requested.
Our records indicate that an acceleration notification was issued on December 14, 2008. This notice advised
the loan needed to be brought current by January 13, 2009, or we would accelerate the Note.
WFHM started reviewing the loan for potential workout options on February 10, 2009, under the federal
government's Home Affordable Modification Program (HAMP). This program is designed to assist borrower
who are in default or have experienced an event that will jeopardize their ability to make their mortgage
payments on their primary residence.
The financial information provided at the time reflected that your gross monthly income was $2,246.25 and your
monthly expenses were $2,528. 72. This reflected a monthly deficit of $282.47.
After a thorough review of your financial information, a HAMP Trial Period Plan (Trial Period Plan) was
approved on April 15, 2009. The Trial Period Plan was provided to allow you an opportunity to make payments
at an estimated amount to the payment amount after the HAMP is processed. The payment scheduled
established at that time was as follows:
46
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Trial Period Payment#

•

Trial Period Payment

•

Due Date On or Before

1
$696.66
05/01 /2009
2
$696.66
06/01 /2009
3
$696.66
07/01/2009
Our records indicate that we attempted to contact you on several occasions between June 12, 2009 and April
12, 2010, to discuss your account. Specifically, in regards to the additional documentation needed in order for
WFHM to proceed with your request for assistance. As of April 14, 2010, WFHM had not received the
information required in order to complete the final review. As a result, the file was closed on April 14, 2010.
When no retention options are available, it is the practice of WFHM to explore other options to help you avoid
foreclosure, including liquidation. WFHM issued correspondence on April 26, 2010, which provided you with
additional information regarding the liquidation process; however, WFHM had not received the required
documentation needed to explore liquidation options we closed our file on May 11, 2010.
On May 27, 2010, the loan was referred to outside legal counsel to initiate foreclosure proceedings. The
foreclosure action was a direct result of the loan showing due on April 1, 2009, through May 1, 2010, mortgage
payments.
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Another review to explore potential workout options was initiated on August 26, 2010. The financial information
provided at that time reflected that your monthly income was $1,328.47 and your monthly expenses were
$2,254.00. This reflected a monthly deficit of $925.53.
Our records indicate that Margaret A. Butcher filed for Chapter 7 Bankruptcy (Case No. 10-02840) protection
on September 3, 2010, and that Dennis D. Butcher filed for Chapter 7 Bankruptcy (Case No. 10-03738)
protection on November 15, 2010. Due to filing, the foreclosure proceedings were suspended.
Due to the bankruptcy status of the loan, we were unable to communicate with you directly regarding workout
options. WFHM needed to receive written consent from your bankruptcy attorney in order to work with you
directly. As written consent was not received, and there was no response from your attorney, the file was
closed on February 10, 2011.
Our records indicate that the above referenced bankruptcy case was discharged on March 17, 2011, and as a
result, the foreclosure proceedings resumed on March 23, 2011.
I can confirm it is our practice to continue working with our borrowers who wish to explore workout options until
the date of a foreclosure sale is held. We may at times agree to postpone the date of a foreclosure sale as a
result of these negotiations; however, foreclosure action is not halted or suspended until a viable workout
option has been approved and the first payment of that plan is received.
Due to the fact that there had not been a workout option established, WFHM proceeded with all collections,
acceleration and foreclosure activity until the date of the foreclosure sale, which was held on May 16, 2011. As
a result the foreclosure sale is valid and is not being rescinded.

46

Nicole Fry
Executive Mortgage Specialist, Office of the President

49

CC. Office of the Comptroller of the Currency
Case No. 01630763

45
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50
51
52

E.

Unjust enrichment and unclean hands.
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"In paragraphs 15 and 16 of Defendant's Answer, Defendant alleges that Plaintiff is not
entitled to the relief sought because of "unjust enrichment and unclean hands." It is curious as to
how Plaintiff was unjustly enriched when Plaintiff recovered a property which, by Defendant's own
admissions, was worth approximately $125, 000.00 in early 2010 as full satisfaction for a debt which
exceeded $167,000.00. Clearly, Plaintiff did not receive any "unjust enrichment." Similarly, the
suggestion that Plaintiff had "unclean hands" is not supported by the evidence before this Court. In
fact, the only evidence before this Court is that Defendants loan was in default for April 2009 and
each month thereafter. Presently Defendant has managed to live in the residence fore more than
two years without any house payments. The phrase "unjust enrichment" could certainly be
applied in this case, although it would not properly be directed at Plaintiff.
The elements of unjust enrichment are set forth in Aberdeen-Springfield Canal Co. vs. Peiper,
133 Idaho 82, 88, 982 P.2d 917, 923 (1999): (1) a benefit is conferred upon defendant by plaintiff,
(2) appreciation by the defendant of the benefit, and (3) acceptance of the benefit without
circumstances that would be inequitable for the defendant to retain the benefit without payment of
the value thereof The essence of an unjust enrichment claim is the acceptance of a benefit which
would be inequitable to retain. (See BHA lnvs., Inc. vs. State, 138 Idaho 348, 355 (Idaho 2003).
As mentioned, the only benefit received by Plaintiff in the case at hand is the real property,
worth less than the total amount due and owing."

Unjust enrichment and unclean hands.

20
21

E.

22

Answer To the Plaintiff's Affirmative Defense. "In fact, the only evidence before this Court is
that Defendants loan was in default for April 2009 and each month thereafter. Presently Defendant
has managed to live in the residence fore more than two years without any house payments. The
phrase "unjust enrichment" could certainly be applied in this case, although it would not properly
be directed at Plaintiff."

23
24
25
26
27
28

ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT The Plaintiff alludes to alleged

29

misconduct and profiting on the part of the Defendant because of laps in payments. Defendant's

30

record reflects a continuing course of action, including payments up to the time payments were

31

refused by WFHM, to comply and not impede the HAMP process, which reaffirming the mortgage

32

note in bankruptcy supports that there was no misuse of the bankruptcy court to cause any delay.

33

The Defendant, in compliance with the Plaintiff's loan servicer, followed instructions to hold off

34

further payment until her loan modification was reprocessed again -- for a forth time.

35
36

1. The defendant purchased the property for$ 227, 500.00.

37

2. The defendant's down payment was for $80,000.00. (Sweat equity from her previous two homes

38

of 28 years)

39

3. The original loan amount was for $147,900.00

40

4. As of 2010, the balance of the mortgage note was $141,972.78.

41

5. The defendant while in HAMP made payments from 04-27-09 to 06-11-10.
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1

6. The Plaintiff, through its servicer, stated an obligation of $167,180.46.

2

7. $20,000.00 and rising, in accumulated total debt acquired by the defendant, to attain HAMP

3

loan modification, follow bogus requirements, now known to the Defendant to be fraudulent,

4

set by the plaintiffs loan servicer, Wells Fargo Home Mortgage which involved numerous

5

court cases,( wasting the courts time), which has led to thousands spent on legal fees, court

6

costs and the signing away of future and past indemnification due her in her original divorce

7

decree.

8

ANSWERJAFFIRMATIVE DEFENSES/CROSS COMPLAINT

9

The Plaintiff, through its servicer, intentionally made the Making Home Affordable process go on '

10

excessively by requiring the Defendant to comply with nonexistent and fraudulent requirements; to

11

inflate the delinquent balance and then foreclose on the Defendant's house for the purpose of

12

financial enrichment.

13
14

Freddie Mac regulations and requirements for servicers of the HAMP did not require the signature

15

of the applicant's mortgage co-harrower in the case of divorce, reaffirming of a mortgage loan

16
17

when filing bankruptcy or removal of a junior lien as a requirement of homeowners for HAMP.

18

The Plaintiff through its servicer, have created unjustly enrichment, by creating the resulting

19

"ballooned" payment with all late charges and interest charges, that became due upon tum down of

20

the modification, a fact which was not disclosed to defendant when entering the program, justifying

21

its stated obligation of $167,180.46 due on the note; $25,207.68 more than the loan balance of

22
23

$141,972.78, as of 2010.

24

In addition to incentives (see Bulletin excerpt below) and fees paid times three for HAMP

25

involvement and the TPP money from the Defendant, when one figures in the discounted bid price

26

and potential profits of the upon resale of the property, as a well as Default insurance taken out on

27

May 18 2010, which names the Plaintiffs attorneys as beneficiaries of the insurance and charged to

28

the Defendant, the actions on the Plaintiff's behalf may fit the definition of unjust enrichment, As

29

well as OTHER illegal activity.

30

31

ANSWER/AFFIRMATIVE DEFENSES CASE LAW and REGULATION in SUPPORT

32

According to "Freddie Mac Bulletin, Additional Details on the New Standard Modification Now

33

Available"
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1

"Servicer Incentives Consistent with our robust approach to performance management

2

and our vision for the Freddie Mac Servicing Success Program, you will receive

3

incentives for successfully settling Standard Modifications. The paid incentives will be

4

based on the term of delinquency when the trial period starts as follows:

5

• $1,600 for each settled Standard Modification for mortgages that are less than or equal

6

to 120 days delinquent [less than or equal to 150 days from the due date of last paid

7

installment (DDLPI)]

8

• $1,200 for each settled Standard Modification for mortgages that are 121-210 days

9

delinquent (151-240 days from DDLPI)

10

• $400 for each settled Standard Modification for mortgages that are greater than 210

11

days delinquent (greater than 240 days from DDLPI)

12

To receive the financial incentives, you will be required to settle a Standard Modification

13

successfully by complying with all eligibility, underwriting, documentation, closing, and

14

reporting requirements, including submitting accurate closing data to Freddie Mac,

15

within 60 days after the trial period ends."

16
17

:,. ,. EXHIBIT /

-------------------------1 >cgi,L,
ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT
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18

Therefore, once all relevant facts are figured in, the Plaintiff's claim, "As mentioned, the only

19

benefit received by Plaintiff in the case at hand is the real property, worth less than the total amount

20

due and owing. " is not accurate and/or incomplete.

21

The stress of the ongoing litigation, chasing after bogus "requirements" financial security lost, a life

22

long stellar credit rating gone, have taken toil on the Defendant and her family, including her health • • •

23

and physiological well being, that no money total could ever compensate .and to which the Plaintiff

24

and parties privy to this, could ever comprehend. The stress has jeopardized her job, and affected the

25

defendant; a formally 4.0 GPA student, to the point of dropping out of college. The Defendant was - . .-

26

more than half way towards her degree in Elementary education and special Education. She lost her .

27

scholarships.

tabbies".

.

28

I

29

The nature of the Defendant's interest to be protected, her home, is of no small matter and is in the

30

interest of the public. The related misconduct and neglect on the part of the Plaintiff and its servicer, .·

31

would likely further result in hardship to Defendant if Plaintiff prevails, regardless of any remedy•••

32

that may be available to the Defendant against the Plaintiff's servicer, Wells Fargo Home Mortgage.

33
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1

The Plaintiff, in its answer, does not deny that the Defendant may have a cause of action against its

2

servicer, Wells Fargo Home Mortgage. However, the Plaintiff is asking the court to turn a blind eye

3

to its involvement, its servicer's involvement, and profit regardless of that involvement, as a matter

4

of law.

5

ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT

6

"No one can take advantage of his own wrong." (Civ. Code.§ 3517.) Yet, can one take advantage

7

of someone else's wrong, as well as privy to it, if the Plaintiff would not be in the position of

8

profiting, if it were not for the wrong of another in which it was responsible to oversee?

9
10

Federal Home Loan Mortgage Corporation, separately and through its servicer, has been involved

11

from the inception of the mortgage processes and throughout the multiple HAMP trials, including

12

the receiving of payments, the rescinding of sale auction date, and finally, to present eviction of the

13

Defendant from her home scheduling of auction date, the rescinding of court dates, default,

14

foreclosure, as well as a party involvement on both sides of the auction sale.

15

CASE LAW ANSWER: AFFIRMATIVE DEFENSES/CROSS COMPLAINT

16

"There are "three general categories of parties that may be in privity with parties to earlier litigation:

17

(1) those who control an action though not a party to it; (2) those whose interests are represented by a

18

party to the action; and (3) successors in interest to those having derivative claims." Sec or In vs, LLC v.

19

Anderegg, 188 Or. App. 154, 167, 71 P.3d 538, 545-46 (2003)(internal quotation omitted).' Robert W.

20

Lettenmaier,

21

Corporation, Mortgage Electronic Registration Systems, ln.c., Wells Fargo Bank, N.A., and

22

Northwest Trustee Services, Inc., A Washington Corporation.

23
24
25

"Equity will not aid the plaintiff when he has been guilty of merely fraudulent acts in the original

26

transaction, which constitutes the foundation out of which the action for relief grows." ( Richman

27

v. Bank of Perris (1929) 102 Cal. App. 71)

Leslie A. Lettenmaier, and Alpha Foundation, V. Federal Home Loan Mortgage

28
29

" ...he who comes in equity must come with clean hands." " .•. courts of equity will not lend their

30

aid to anyone seeking their active interposition, who has been guilty of fraudulent, illegal or

31

inequitable conduct in the matter with relation to which he seeks assistance."

32

advantage of his own wrong." (Civ. Code.§ 3517.)

"No one can take

33
34

"It is well settled that a plaintiff seeking equitable relief, such as Wells Fargo in the instant
51
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1

foreclosure action, has the burden of satisfying the requisites of equity by coming to court with

2

"clean hands." Dunn v Moss, 64 AD2d 838 [4th Dept 1978]; see also M & T Mtge. Corp. v Foy at

3

275.) Wells Fargo Bank, N.A. v Hughes, 2010 NY Slip Op 20081 [27 Misc 3d 628] Supreme Court,

4

Erie County, January 13, 2010 Walker, J.)

5
6

" ... Rather, it is an equitable rational for refusing a plaintiff relief where principles of fairness

7

dictate that the plaintiff should not recover, REGARDLESS OF THE MERITS OF HIS CLAIM.

8

It is available to protect the court from having its powers used to bring about an inequitable result

9

in the litigation before it. (Kendall-Jackson Winery Ltd. v. Superior Court (1999) 76 Cal. App.

10

4th) A plaintiff's inequitable conduct in connection with the matter in controversy provides a

11

complete defense to the plaintiff's action." Dickson, Carlson & Campillo v. Pole (2000) 83 Cal.

12

App. 4th 436, 446.(emphasis added)

13
14

"Conduct is sufficient to constitute unclean hands if it "violates conscience, or good faith, or

15

other equitable standards of conduct." (Id.) The doctrine of unclean hands also applies to bad

16

faith conduct by the plaintiff in connection with the matter in controversy. "Fladeboe v. American

17

Isuzu Motors, Inc. (2007) 150 Cal.App.4th 42, 56.

18
19

The defense is based upon misconduct in the particular transaction or connected with the subject

20

matter of the litigation. (Wilson v. S.L. Rey, Inc., supra, 17 Cal. App.4th at 244.)

21
22

ANSWER: AFFIRMATIVE DEFENSES/CROSS COMPLAINT

23

The Plaintiff, Federal Home Loan Mortgage Corporation, (FHLMC), also known as Freddie Mac, a

24

public government sponsored enterprise (GSE)

25

servicer, Wells Fargo Home Mortgage, Northwest Trustee Services, Inc. along with their common

26

attorneys, Routh Crabtree Olson, P.S., failed in their obligation to the Defendant, the borrower, in

27

their fiduciary duty to due diligence, including breach of fiduciary duty of full disclosure, stating

28

numerous times to the Defendant that the sale, foreclosure, court date etc. were "rescinded" and

29

"cancelled" due to the Defendant's participation in the HAMP program. Including but not limited to

30

false statements of fact in the referring letter; dated July 15, 2011, from Nicole Fry, Executive

31

the

32

by virtue of its contractual partnership with its

Currency, Case No. 01630763, on behalf of Wells Fargo Home Mortgage.

33
34

EXCERPTS FROM the DEFENDANT'S NOTES:

000215

•

1

2

29. On: 02-18-11, Faxed from Local Eagle Idaho Wells Fargo Branch to WFHM Duane Stitt,

3

Personal Banker Local Eagle Idaho Wells Fargo Branch to WFHM FAX 22+ Pages.

4
5

Message: Margaret Butcher- We faxed these documents from the branch on 217111 to the fax number

6

that was provided by the modification dept. Customer received notice saying loss mitigation had not

7

received paperwork and so modification had been declined. Spoke with Patrick at loss mitigation-he

8

said that

9

confirm. page included in this fax. "

if we get this faxed then the modification can be reactivated. Original fax coversheet

10

Duane Stitt, Personal Banker

11

Wells Fargo,

12
13
14

Eagle Idaho

15

REMOVAL, of 02-10-11, Advised to follow up on, 02-22/23-11. "Status of sale shows as "SALE

16
17
18

RESCINDED" in response to the EMAIL sent."

19
20
21

(Paper work that was Faxed from Local Eagle Idaho Wells Fargo Branch to WFHM fax.)
Again, on: 02-23-11, Paper work Re-faxed from Local Eagle Idaho Wells Fargo Branch to WFHM,

22

FAX again.Neal D. Squires, Spoke to WFHMfrom Wells Fargo Manager's office, in Eagle Idaho.

23

Wells Fargo Manager Re-Faxed paperwork stayed on phone line with WFHM until confirmation of

24

received fax.

Again on: 02-18-11, Called WFHM back. 1-800-416-1482, Status call, Confirms LETTER OF

Again, on: 02-23-11 WFHM Letter "Declining Loan Modification, due to non receipt of paperwork"

25

"Must have gone to the wrong fax machine and didn't get into system" WFHM on the line, Checks

26

System, states, "Shows received in system as of02-18-ll" "will reopen the process" Instructed to

27
28
29

"wait as it would be assigned. WFHM will inform me of decision. "
Again, on: 02-23-11, Called WFHM

30

shows as "SALE RESCINDED" as of, 02-18-11, EMAIL shows fax received, WFHM will Re-Open

31
32
33

Process"

34

(concerning a letter received that day) 04-01-11,WFHM Letter acknowledges being contacted. Loan

@

4:38. PM, 1-800-416-1487 Status call, "In system, status

Again, on: April, 01, 2011, Called WFHM, Loss Mitigation Dept. 800-416-1472

@

2:07 PM
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1

Modification Workout Options available. Request for info attached Worksheet. Called WFHM, Loss

2

Mitigation Dept. about letter. Stated I had already faxed updated required info on Feb. ih, 18th' and

3

23erd. From Local Eagle Idaho Wells Fargo Branch, called WFHM, Loss Mitigation Dept on Feb

4

23erd, confirmed fax received by Loss Mitigation Dept. Loss Mitigation Dept. stated on the 23erd,

5

WFHM Loss Mitigation Dept. Rep stated, "will Re-Open Process" "Shows Fax received, NO SALE

6

DATE issued. Will need Fax updates as needed ... have everything needed" (30-60 days) "Will be

7

contacted by Loss Mitigation in a few weeks for decision."

8

9

On the morning May, 16th 2011, the Defendant was awakened by a knock on the door. A man, who

10

identified himself as John Browning, stated he had bought the house at auction two days before, on

11

May, 16th. This is how the Defendant found out about the sale auction of her home for the first time.

12
13

This came as a shock the Defendant who had diligently followed up, followed advice, instruction,

14

and also sought guidance, after all, if the defendant could not trust the word of Trustee; Todd

15

Hendricks, Senior Vice President of Northwest Trustee Services, Inc., who could she trust?

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

33
34
35
36
37
38
39
40
41
42

F.

Idaho's Consumer Protection Act.

While not identifying any particular provision of the Act, Defendant does summarily suggest
that she has an affirmative defense based upon Idaho's Consumer Act. Presumably, like Defendant's
other complaints, these concerns are levied at Plaintiff's predecessor in interest. Nonetheless, the
extent that the Defendant believes these claims invalidate the foreclosure sale, and thus constitute an
affirmative defense to the presently pending cause of action, Plaintiff notes they are unsubstantiated
and without merit.
Even if Defendant could prove such a violation had occurred, the Idaho Supreme Court has
declared that the banks (such as Wells Fargo) are exempt from the provisions of the ICPA. Idaho
First National Bank, 100 Idaho at 259, 596 P.2d at 432. In fashioning the ICPA the legislature
directed that "great weight shall be given to the interpretation of the federal trade commission and
the federal courts" relating to the Federal Trade Commission Act ("FTCA") that is the federal
parallel to Idaho's ICPA. Id. (quoting LC. 48-604). In Idaho First National Bank, the Idaho Supreme
Court observed that banks are held to be exempt from the FTCA, *1 and the Court accordingly
held that banks are similarly exempt from the provisions of the ICPA. Id. Here we note that Wells
Fargo is a bank, and therefore is not liable under the ICP A.
*1 The Court in "Idaho First National Bank" quoted 15 U.S.C. 45 (a) (2))
for the proposition that under the FTCA the Federal Trade Commission "is empowered and directed
to prevent persons, partnerships, or corporations, "except banks" .... from using unfair methods of
competition in or affecting commerce and unfair or deceptive acts or practices in or affecting
commerce." 100 Idaho at 259, 596 P.2d at 432.

In addition, the ICPA is inapplicable in this case because even if the Defendant was able to
prove a deceptive act or practice, she has not alleged any loss of money or property in excess
54
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28
29
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31
32
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of her acknowledged debt. In order to bring a private cause of action under the ICPA, one
must first demonstrate "some" ascertainable loss of money or property.... as a result of the use
or employment by another person of a method, act or practice, which is misleading, false, or
deceptive or otherwise prohibited by the act. .. "When a consumer merely pays an existing legal
obligation, he does not suffer damages although there may be involved deceptive acts or practices."
Yellowpine Water User's Association v. Imel, 105 Idaho 349, 351-52 670 P.2d 54, 56-57 (1983)
(quoting LC. 48-1608 (1)) (emphasis added); accord Posey v. Ford Motor Credit Company, 141
Idaho 477, 482-83, 111 P.3d 162, 167-68 (Ct. App. 2005). In Yellowpine, the defendant Water
User's Association levied various unwarranted fees and charges against the plaintiff consumer. 105
Idaho at 352, 670 P.2d at 57. The plaintiff paid the amount actually owed, but no more. Id. The
Idaho Supreme Court agreed with the plaintiff that most of the Water User's Association's charges
were unsupportable under the use contract between the parties, but neve1theless held that because
the actual amount paid was less than the amount legitimately owed, the plaintiff had no remedy
under the ICPA. Id. The inapplicability of the ICPA under the facts in Yellowpine did not, however,
preclude remedies under the common law of contracts. See id. Similarly, if here the Defendant was
able to show a deceptive act or practice, her remedy would not exist under the ICPA but exclusively
under contract law.

CASE LAW ANSWER: AFFIRMATIVE DEFENSES/CROSS COMPLAINT
In the Fourth Circuit decision noted in Allen, the court held that a law firm which had initiated
foreclosure proceedings on the lender's behalf pursuant to a loan secured by a deed of trust, had
attempted to collect a debt within the meaning of the FDCPA. Wilson v. Draper & Goldberg, PLLC,
443 F.3d 373, 376-77 (4th Cir. 2006). The court noted the holding in Hulse, but disagreed with the
premise that the original debt created by the note ceased to be a debt once foreclosure proceedings
began. Id. at 376. Rather, the debt remained a "debt even after foreclosure proceedings commenced"
and the actions "surrounding the foreclosure proceeding were attempts to collect that debt." Id.
(indicating that a "foreclosure is a method of collecting a debt by acquiring and selling secured
property to satisfy a debt") (internal quotation omitted). The court explained that there was "no
reason to make an exception to the [FDCPA] when the debt collector uses foreclosure instead of
other methods" to collect a debt. Id.
FOURTH CIRCUIT FINDS LAW FIRM AND LAWYER COLLECTING IN FORECLOSURE
ACTION SUBJECT TO FDCPA
The United States Court of Appeals for the Fourth Circuit recently held that trustees, including
attorneys, acting in connection with a foreclosure can be "debt collectors" under the federal Fair
Debt Collection Practices Act. Wilson v. Draper & Goldberg, P.L.L. C ., No. 05-1392, 2006 WL
861429, *2 (4th Cir. April 5, 2006).The plaintiff alleged violations of the FDCPA in connection with
communications from defendants, a law firm and one of its lawyers, who were acting as substitute
trustees foreclosing on a deed of trust. The district court granted summary judgment to the
defendants ruling that such trustees were not "debt collectors" under the FDCPA and that actions
taken by them in foreclosing pursuant to a deed of trust were not subject to challenge under the
FDCPA. The Fourth Circuit reversed on appeal.
The court rejected the defendants' argument that they were not acting in connection with a "debt" as
defined by the FDCPA. The court found that the mortgage payment owed, as well as fees, penalties
and interest due, all were "debts" under the FDCP A and, that, contrary to the defendants' argument,
such amounts remained "debts," even after foreclosure proceedings began. The court noted that if
the defendants' argument was accepted, it would created an "enormous loophole" in the FDCPA by
removing from its coverage any debt that happened to be secured by an interest in real property and
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for which foreclosure proceedings were used for collection.
The court also rejected the defendants' argument that, even if they were collecting a "debt," they
were not "debt collectors" based on the Section 1692a(6)(F)(i)'s exception for persons collecting
"incidental to a bona fide fiduciary obligation." The court concluded that for the exception to apply,
the trustee's actions to foreclose must be "incidental" to its fiduciary obligation. Because the
defendants' actions were not incidental, but rather "central" to its fiduciary obligation, the
exemption did not apply. The fact that the defendants were attorneys, the court concluded, did not
change this result.
Finally, the court rejected the defendants' argument that they could be liable only for violations of
Section 1692a(6), which was not one of the allegations. The court noted that this argument was
based on the fact that the definition of "debt collector" states that "[f]or the purpose of section
1692f(6) of this title, such term also includes any person who uses any instrumentality of interstate
commerce . . . in any business the principal purpose of which is the enforcement of security
interests." See 15 U.S.C. § 1692a(6). The court found that the purpose of this provision was not to
create an exception to the definition of "debt collector" for those who only enforce security interests,
but rather to include them for purposes of Section 1692f(6). Those who enforce security interests,
but who also fall under the general definition of debt collector, it found, are not excluded.
The court noted that its decision was not intended to make the FDCPA applicable to every law firm
engaging in foreclosure proceedings, but that lawyers who "regularly engage" in consumer debt
collection activity should conform to the FDCPA even if their actions are done in the context of a
foreclosure.id. (Does that sound like anyone you know?)
Instituting Non-Judicial Foreclosure Proceedings Without The Substantive Right To Do So Is
Potentially Actionable Under the Fair Debt Collection Practices Act
Armacost v. HSBC Bank USA, Case No. 10-CV-274-EJL-LMB, United States District Court for the
District of Idaho, Report and Recommendation, February 9, 2011, M. Boyle, U S .. Magistrate Judge
Issue: Whether instituting non-judicial foreclosure proceedings without the substantive right to do
so is potentially actionable under the Fair Debt Collection Practices Act.
Summary of Ruling:
The plaintiff, an alleged property owner, asserted claims under the Fair Debt Collection Practices
Act ("FDCPA"), 15 U.S.C. § 1692 et seq., against several defendants, including the trustee of a
Deed of Trust on the property. The trust beneficiary had appointed the trustee as successor trustee
after the borrowers had defaulted on the note secured by the Deed of Trust. The plaintiff contended
that the trustee violated the FDCPA by instituting non-judicial foreclosure proceedings without the
substantive right to do so. The trustee moved to dismiss the complaint, arguing that the FDCPA
does not apply to non-judicial foreclosures.
First, the Court held that non-judicial foreclosure actions are outside the scope of most of the
FDCPA's various requirements and prohibitions. The FDCPA generally applies to activities in
connection with "the collection of any debt." The statute does not define "the collection of any
debt," and thus the Court sought guidance from the following definition of "debt collector" in the
FDCPA:·
[A]ny person who uses any instrumentality of interstate commerce or the mails in any business the
principal purpose of which is the collection of any debts, or who regularly collects or attempts to
collect, directly or indirectly, debts owed or due or asserted to be owed or due another. . .. For
purposes of section 1692f(6) of this title, such term also includes any person who uses any
instrumentality of interstate commerce or the mails in any business the principal purpose of which is
the enforcement of security interests. The term does not include(F) any person collecting or attempting to collect any debt owed or due or asserted to be owed or due
another to the extent such activity (i) is incidental to a bona fide fiduciary obligation or a bona fide
RESPONSE TO MOTION FOR SUMMARY JUDGMENT CASE NO.: CV OC 111328
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19

escrow arrangement; (ii) concerns a debt which was originated by such person; (iii) concerns a debt
which was not in default at the time it was obtained by such person; or (iv) concerns a debt obtained
by such person as a secured party in a commercial credit transaction involving the creditor.
15 U.S.C. § 1692a(6). The Court reasoned that the specific inclusion of "the enforcement of security
interests" within the meaning of "debt collector" for the purposes of § 1692f(6) suggests that "the
enforcement of security interests" is not within the meaning of "debt collector" for any other
purpose, lest the specific language be rendered "surplusage." Reasoning that a non-judicial
foreclosure proceeding constitutes the enforcement of a security interest, the Court held that
instituting non-judicial foreclosure proceedings is not "the collection of any debt" for purposes of
most of the FDCPA's various requirements and prohibitions .... applying this same reasoning,
however, the Court held that instituting non-judicial foreclosure proceedings is potentially within
the scope of§ 1692f(6). The above-quoted definition of "debt collector" expands to include "the
enforcement of security interests" for purposes of § l 692f(6 ).Moreover, the Court noted that,
because the trustee in this case was appointed as successor trustee after the note was in default, the
trustee was not excluded from the definition of "debt collector" by § 1692a(6)(F). Section
1692a(6)(F) excepts from the definition of "debt collector" any person collecting on a "debt which
was not in default at the time it was obtained by such person."Finally, the Court concluded that
instituting non-judicial foreclosure proceedings without the substantive right to do so is potentially
actionable under§ 1692f(6), which prohibits the following "unfair practices":

20
21

[T]aking or threatening to take any nonjudicial action to effect dispossession or disablement of

22

property if (A) there is no present right to possession of the property claimed as collateral through an

23

enforceable security interest; (B) there is not present intention to take possession of the property; or

24

(C) the property is exempt by law from such dispossession or disablement.The Court held that

25

instituting non-judicial foreclosure proceedings without the "present right to possession of the

26

property claimed as collateral through an enforceable security interest" is potentially actionable

27

under§ 1692f(6)(A).

28
29

No party filed objections to the Court's Report and Recommendation, and thus the Honorable

30

Edward J. Lodge, United States District Judge, adopted the Report and Recommendation without

31
32

conducting a de nova review.

33

ANSWER: AFFIRMATIVE DEFENSES/CROSS COMPLAINT

34

The uncontested MOTION FOR RELIEF OF STAY previously filed by Attorneys, Routh Crabtree

35

and Olson/Northwest Trustee inc., on behalf of Wells Fargo Home Mortgage, servicer of the

36

plaintiff, on September 23 2010. MOTION was granted by the Court on October 14 2010.

37
38

The agreement between the Defendant and Wells Fargo Home Mortgage Loss Mitigation

39

Department, inclusive of above mentioned MOTION FOR RELIEF OF STAY statement included

40

compliance of the following:

41
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1

(1) Defendant would submit all paperwork requested and required for HAMP Loan Modification

2

(2) Defendant would make modified payments of $696.66 for the modified period of 3 months.

3
4

In Addition to The Freddie Mac Guidelines of HAMP Stated to the Defendant as Required:

5

(3) Defendant would reaffirm the mortgage loan with WFHM in filing Chapter 7 Bankruptcy.

6

(4) Defendant in so doing would forgo the protection afforded by the automatic stay of bankruptcy.

7

(5) Defendant would forgo bankruptcy under Chapter 13, which would have provided the Defendant

8

the very relief she sought from the plaintiff, Freddie Mac, and Wells Fargo Home Mortgage in the

9

form of HAMP loan modification.

10

(6) Furthermore, the Defendant would secure the removal of the second deed of trust, held by State

11

Farm Bank, $35,000.00 line of credit, which was at the Defendant's disposal to use to cure the default

12

(7) The Defendant would seek a quitclaim and,

13

(8) Judicial Deed through the amending of the Defendant's Divorce Decree.

14
15
16

ANSWER: AFFIRMATIVE DEFENSES/CROSS COMPLAINT

Defendant relied on representations given by both Todd Henderson, Assistant Vice Principle of

17

Northwest Trustee inc., and Wells Fargo Home Mortgage, to the Defendant's considerable financial

18

detriment.

19
20
21

ANSWER: AFFIRMATIVE DEFENSES/CROSS COMPLAINT
If the Defendant complied with all demands of Wells Fargo Home Mortgage, Wells Fargo Home

22

Mortgage would permanently modify the loan.

23
24
25

ANSWER: AFFIRMATIVE DEFENSES/CROSS COMPLAINT

26

parties, Wells Fargo Home Mortgage,

27
28
29

The Defendant took the following actions stated to her as required:

30

2. Shorting Time Order, Case No.: Cv-Dr-2007-11861

31

3. Re: Order Shorting Time, Case No.: Cv-Dr-2007-11861

32

4. Affidavit In Support Of Contempt, Case No.: Cv-Dr-2007-11861

33

5. Quitclaim Deed, REC No.: 110071173, Case No.: CV-DR 200711861 /CH File No.:20895-001

34

6. Modification Judgment of Divorce and Decree /Judicial Deed, Case No.: Cv-Dr-2007-11861,

In order to satisfy the above mention additional burdensome requirements by the above mentioned

1. Defendant paid off of Second Deed of Trust held by State Farm Bank
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1
2

•

Change File No: 20895-001

7. Chapter 7 Bankruptcy, Case No.: 10-02840-JDP

•

3
4

The Defendant, in order to gain the Quitclaim Deed and Modification Judgment and Decree of

5

Divorce and Decree /Judicial Deed, as required for continuance in Loan Modification process, was

6

compelled agree to release the Defendant's ex husband, Dennis Butcher, from all indemnification,

7

which was so ordered in the Defendant's original Divorce Decree:

8
9

1. All contempt charges dropped

10

2. Forgo all back child support

11

3. Ending of current and future child support

12

4. Forgo reimbursement for medical expenses for minor child

13

5. Forgo reimbursement of mortgage payments defendant made towards the real

14

property, including the payments made in the HAMP program

15

6. Forgo reimbursement of attorney's fees and court costs

16

7. In addition, agree to transfer to the Defendant, of all unsecured credit card debt acquired during

17
18
19

the marriage as ordered in the original Divorce Decree to be paid by Dennis Butcher.
The latter, requiring defendant to file bankruptcy, as unsecured debt was large as to place her

20

outside the HAMP debt to income ratio.

21

ANSWER: AFFIRMATIVE DEFENSES/CROSS COMPLAINT

22
23

Defendant's court record reflects a continuing course of action to comply and not impede the

24

HAMP process, which reaffirming the mortgage note in bankruptcy supports that there was no

25

misuse of the bankruptcy court to cause any delay.

26

As stated in the defendant's hardship letter, in applying for HAMP, the Defendant acquired the

27

large credit card debt as a result of medical bills due to the long term illness of their daughter. In

28

addition, legal debt for defense in a law suite brought against the Defendant by a neighbor who

29

assaulted the Defendant in her garage and afterward, stalked the Defendant's minor daughter for

30

two years.

31

Idaho law did not allow for a Restraining Order or an Order of Protection against the neighbor as

32

he was not a"blood' relative or involved in a "relationship" with the Defendant's minor child, and

33

therefore, the defendant and her children were left unprotected.
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1

For this reason, the Defendant was compelled to sell her home of 16 years and bought the property

2

in this matter. Due to the emergency situation and the duress it caused her family, the Defendant

3

paid full asking price, putting a down payment of $ 80,000.00 and agreed to a 6.25% loan. In so

4

doing Defendant was able to safely take her daughter out of hiding and reunite her family.

5

As stated in the Defendant's Hard Ship letter, in applying for HAMP, several months after the

6

reunion of her family in this home, the Defendant's husband left. They had been married for 28

7

years and had three children. The Defendant was left destitute and without any kind of financial

8

resource. At the time of the Defendant's ex husband leaving, the Defendant was undergoing

9

extensive breast cancer tests. Her husband, in contempt of court of the separation agreement

10

discontinued medical insurance coverage on her and their minor son. Her estranged husband

11

refused to give information to health and welfare that would avail the Defendant and their son to

12

medical benefits.

13
14

The defendant endured several operations during the course of three years following. She went

15

back to college to earn a teaching degree in Elementary Education and Special Education. She as a

16

Title One public education teacher's assistant in Special Education, in PBI.

17
18

Despite the above mentioned lengths taken, including over 60 faxes, overnight packages, numerous

19

phone calls, emails faxes, letters and all the required payments made throughout and a total of three

20

separate trial HAMP periods, Defendant was removed from the program on verifiable false

21

grounds of non receipt of paperwork

22

23

ANSWER: AFFIRMATIVE DEFENSES/CROSS COMPLAINT

24

After the sale of her home, the Defendant was to discover that Freddie Mac regulations and

25

requirements for servicers of the HAMP did not require the signature of the applicant's mortgage

26

co-harrower in the case of divorce.

27
28

"Borrower Signatures, Unless a borrower is deceased or divorced, all parties who

29

signed the original loan documents or their duly authorized representative(s) should

30

sign HAMP documents. However, servicers may encounter circumstances where a co-

3l

borrower signature is not obtainable, for ... or contested divorce. Servicers should use

32

good business judgment, in accordance with existing servicing agreements and

33

investor guidelines, when determining whether to accept a document without a coRESPONSE TO MOTION FOR SUMMARY JUDGMENT CASE NO.: CV OC 111328
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borrower's signature."

1

2

After the sale of her home, the Defendant discovered Freddie Mac regulations and requirements for

3

servicers of the HAMP did not require the reaffirming of a mortgage loan when filing bankruptcy or

4

was a reason for disqualification or denial. (5.2 Borrowers in Active Bankruptcy-Substitution of

5
6
7

Evaluation Documents)
After the sale of her home, the Defendant discovered Freddie Mac regulations and requirements for

8

servicers of the HAMP did not require the removal of a junior lien as a requirement of homeowners

9

forHAMP.

10
11

Single-Family Seller/Servicer Guide ("Guide") Bulletin, All Freddie Mac Servicers January 26,

12

2010

13

Modification Program (2MP)

14
15
16

G.
Breach of Contract
PLAINTIFF STATES, "Defendant reiterates her allegation that she may have an affirmative
defense based upon breach of contract. However, the only written contracts involved in the
foreclosure case are the promissory note executed by Defendant and the deed of trust executed by
Defendant. Defendant's unsupported hearsay allegations concerning her understanding of the loan
modification process are unsupported. "

17
18
19

Supplemental Directive 09-05 Revised

March 26, 2010

Update to the Second Lien

20
21

ANSWERAFFIRMA TIVE DEFENSES/CROSS COMPLAINT

22

Defendant signed a contract with the Plaintiff's Loan servicer WFHM, when entering the HAMP

23

Program overseen by the Plaintiff as Freddie Mac. Defendant kept the terms of the contract.

24
25

PLAINTIFF STATES "In addition, those allegations are controverted by the very letter attached to

26

Defendant's Answer."

27

28

ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT

29

The letter in reference, is a misrepresentation of her dealings with WFHM, and substantiated by the

30

court records, and contact data of 225 times, of emails, letters, phone and fax -- even faxes sent from

31

the local Wells Fargo Bank branch by the manager himself as documented and log substantiates -yet

32

WFHM refuses to acknowledge these facts.

33
34
35
36
37
38

PLAINTIFF STA TES "Finally, the unsubstantiated allegations by Defendant are inadmissible
under Idaho's statute of frauds which require any agreement concerning the sale of real property
for more than one year, or for an amount in excess of $50,000.00, to be in writing. (Idaho Code 9505). Accordingly, any alleged oral promises to loan money are unenforceable and do not constitute
a defense to the presently pending cause of action".
61
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•

2

ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT

3

Defendant signed a written contract with the Plaintiff's Loan servicer WFHM, when entering the

4

HAMP Program overseen by the Plaintiff as Freddie Mac. Defendant kept the terms of the contract.

5

The only alleged oral promises to loan money consists of the added burdensome conditions, not

6

actually required by HAMP.

7

Defendant's bankruptcy

8
9
10

H. PLAINTIFF STATES, "Defendant goes to great extent to explain that she filed bankruptcy in an
effort to save her house. Defendant also mentions that she was specifically aware that she could not
qualify for the HAMP program without the cooperation of her ex-husband (the co-obligor on the
promissory note and deed of trust). (See 38 of Defendant's Answer)."

11

12
13
14
15

Defendant was initially instructed to go through the Provided HAMP contract, and write in that

16

Dennis was not cooperative, rather than leave the space blank, because Dennis Butcher's signature

17

was not required due to the terms of the divorce decree and the fact that modification did not . •

18

increase the debt but lowered it, therefore my signature is all that was required.

19

ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT

. It was only after the first three month trial payments were completed, that the Defendant was

20

informed she needed to get a Quite Claim, which Defendant fulfilled.

21

Then Defendant was told she needed an amended divorce decree Defendant fulfilled.

22

The payment history spanning nearly a year bares this fact out; nonetheless, the Defendant did

23

acquire all the court actions requested as required by WFHM, but a great fanatical and emotional

24

cost.

25

The loan was declined time and time again despite all payments made because WFHM states that no

26

paperwork was received, no emails sent back and forth. No UPS or overnight packages sent, and no

27

faxes for at lest ten months --spanning the entire time Defendant was in and out of HAMP trials.

28
29
30
31
32
33
34
35

PLAINTIFF STATES, "Defendant's ex-husband did not cooperate with Defendant. Defendant's
bankruptcy is not an affirmative defense nor relevant to the presently pending cause of action,
except to the extent that it reveals Defendant's opportunity to challenge Plaintiff's standing in the
bankruptcy proceedings and Defendant's failure to object to Plaintiff's allegations concerning the
amount due as set forth in the motion for stay relief"

36

cooperate with Defendant and the court once the Defendant's ex- husband was faced the contempt

37

charges. He signed a Quiet Claim and agreed to have the divorce decree amended as well as

ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT Defendant's ex-husband did
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1

cooperate in any way necessary with WFHM. In return, he stayed out of jail and got out of debt. As

2

previously stated, neither his signature, nor his cooperation was actually a true requirement of

3

HAMP.

4

WFHM stated that the money it took as payments including the HAMP payments are not considered

5

mortgage payments, but purely interest and therefore caused a rise in debt owed instead of a

6

reduction by the moneys paid to WFHM from the Defendant, and furthermore will not show as

7

moneys paid to WFHM as it will only be applied as "interest"

8

As stated, Defendant signed under duress of losing her home if the Immediate lifting of Stay was

9

challenged, due to the wording that that would be the consequence of doing so.

10

As stated, the, " ... Defendant did not opportunity to challenge Plaintiff's standing in the

11

bankruptcy proceedings" because the bankruptcy was part of the negotiation, in which Defendant

12

was instructed to reaffirm - not challenge it and provide signed release for the bankruptcy attorneys

13

to speak with them or lose all rights to any loan modification ..

14

Defendant's Answer goes on to reiterate several of the affirmative defenses addressed above.

15

All of the affirmative defenses are similarly unsubstantiated and without merit.

16

CONCLUSION

17
18
19
20
21
22
23
24
25
26

PLAINTIFF CLAIMS"Even viewing the information provided by Defendant in a light most
favorable to Defendant, those allegations fail to constitute a defense to the relief sought by Plaintiff.
The Defendant's allegation that she executed the promissory note and deed of trust, and that her
loan was dramatically in default, (as further evidenced in her bankruptcy disclosures), together with
the affidavits filled in the mortgage records of Ada County, Idaho and the statutory consequences of
the trustee's deed, entitle Plaintiff to the relief sought as a matter .of law. To the extent Defendant
may have causes of action against Plaintiff's predecessor in interest, those claims may properly
pursued in some other venue but should not delay Plaintiff the relief to which Plaintiff is entitled in
the presently pending cause of action. "

27
28

ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT Non compliance with Freddie Mac

29

regulations, including but not limited to: neglects to inform and/or consider and/or, including but not

30

limited to, the Defendant's qualification for the Freddie Mac HAMP Backup Modification, which

31

states~

32

the Trial Period Plan was cancelled for one of the following reasons: "The Borrower failed to

33

provide all income documentation required for a HAMP modification" NUMBER: 2010-11 TO:

34

Freddie Mac Servicers, May 17, 2010, Patricia J. McClung Vice President, Offerings Management

35
36
37

http:l/www.freddiemac.com/sel/lquidelbul/etins/pdf/bl/1011.pdf

"Borrowers with Trial Period Plans cancelled on or after April 1, 2010 are eligible, provided

ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT CASE LAW IN SUPPORT
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1

"Courts are permitted a wide discretion in allowing amendments to pleadings, and this discretion is

2

limited only by the requirement that the amendments must be in furtherance of justice and not

3

substantially change the cause of action." (Bensinger v. West, 35 ALR2d 1296)

4
5

The trustee's (NWT) sought dismissal because they (NWT) as trustee had complied with procedural

6

requirements in Idaho's non-judicial foreclosure statute of the Idaho Trust Deed Act. The Court

7

held that mere compliance with the Idaho Trust Deed Act's procedural requirements does not

8

establish a party's substantive right to initiate non-judicial foreclosure proceedings ... "

9
10

The plaintiff, an alleged property owner, asserted a claim under the Fair Debt Collection Practices

11

Act ("FDCP A"), against several defendants, including the trustee of a Deed of Trust on the

12

property. The trust beneficiary had appointed the trustee as successor trustee after the borrowers had

13

defaulted on the note secured by the Deed of Trust. As explained in a separate summary

14

available here, the Court held that instituting non-judicial foreclosure proceedings without the

15

"present right to possession of the property claimed as collateral through an enforceable security

16
17
18

interest" is potentially actionable under§ 1692f(6)(A) of the FDCPA.

. IDAHO STATUTE REQUIREMENTS

19
20

CASE LAW

21

"This is where the distinction between a canceled sale and a postponed sale becomes J(

22

important.!The statute does not eliminate the need for a new notice in the event that/ \

23

sale is canceled, rather than merely being postponed to a subsequent date in

24

accordance with the Requirements of Idaho Code section 45-1506(8 ).

25

Were the legislature to have specifically provided in the statute that no notice of a

26

new sale had to be given where the original sale was unconditionally canceled,

27

Kimball might have a viable argument. However, that is not the case here. In her

28

affidavit opposing Black Diamonds motion for summary judgment, Kimball Stated

29

three times that the sale had been canceled.

30

The

31

reconsideration based on her contention that the sale was canceled, rather than

32

merely being postponed.

33

Kimballs counsel did not follow up with this same argument in subsequent

34

proceedings. It is not entirely clear whether counsel stipulated that the issue was to

35

be decided on the basis of a postponement rather than a cancellation, but what is

court initially entered summary judgment against

her but granted

This appeared to be a winning argument. Inexplicably,
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1

clear is that this argument was not advanced on appeal to this Court. Unfortunately,

2

Kimballs best argument was simply not pursued on appeal and this Court is not,

3

therefore, in a position to act upon a ground not presented on appeal ... "

4

(In The Supreme Court of The State Of Idaho, Black Diamond Alliance, Llc. V.

5

Sherry Kimball, Docket No. 35189, Chief Justice Eismann And Justices Burdick, J.

6

Jones And Horton Concur., Boise, February 2010)

'------'.,.. . .~11)11!1!1!1. . . .

7

EXHIBIT

le

8

ANSWER: AFFIRMATIVE DEFENSES/CROSS COMPLAINT

9

Timely compliance under subsection (6) of section 45-1506, Idaho Code was possible on and after

10

10-14-2010.

11

The foreclosure and sale date was "rescinded" via a telephone conversation with the Todd

12

Henderson, Assistant Vice President for North West Trust Inc., and confirmed by Wells Fargo

13

Home Mortgage, on up to April 1, 2011, six weeks before the sale auction of the property on May

14

16th 2011.

15

Todd Henderson, Assistant Vice President for Northwest Trustee Services, Inc and Wells Fargo

16

Home Mortgage representatives in all departments while in the HAMP program never referred to the

17

sale date as "postponed" but used the words "rescind" "rescinded" "sale rescinded" "foreclosure

18

rescinded" "scheduled court date,

19

rescinded" "rescinded sale date"

20

Nevertheless, even if in this particular circumstance, plaintiff chooses "postponement" rather than

21

"canceled" or "rescinded" The Plaintiff through their servicer and Northwest Trustee Services, Inc

22

along with their mutual attorneys, Routh Crabtree Olson P.S, still did not apply, pursuant to

23

Section 45-1506 Idaho Code to default, foreclosure, notice and posting requirements, as well as

24

ADA County recording requirements which cover either interpretation

25

Defendant was entitled to a entirely new notice pursuant to, Idaho Code.

26

ANSWER/AFFIRMATIVE DEFENSES/CROSS COMPLAINT

27

Answer to Plaintiff's Statement, Non Payment o(Monthly Mortgage Payments

28

The denial of HAMP to the Defendant is based on deception and fraud as substantiated the letter the

29

defendant received on July, 22, 2011, by Nicole Fry, Executive Mortgage Specialist, Office of the

30

President, on behalf of Wells Fargo, dated July 15, 2011 and copies sent to the Office of the

31

Comptroller of the Currency as Case No. 016307 63.

32

The letter was in response to a Congressional Inquiry to Freddie Mac, initiated b Office of U.S.

foreclosure 06-30-10, court date canceled" and "foreclosure
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1

Congressman Labrador, and to a formal complaint with the U.S. Department of Treasury, Office of

2

Thrift Supervision, and Office of the Comptroller of the Currency, on the Defendant's behalf,

3

Fry, chronicles a history deficient of facts by Wells Fargo. The letter contained material

4

misrepresentations of fact and omitted fact necessary to make the stated therein not misleading.

5

These facts stated and omitted were material to nature of the case and procedural history. Page two

6

of the letter, Fry states:

7
8
9
1O
11

"Our records indicate that we attempted to contact you on several occasions between June 12, 2009 and April
13, 2010, to discuss your account. Specifically, in regards to the additional documentation needed in order for
WFHM to proceed with your request for assistance. As of April 14, 2010, WFHM had not received the ·
information required in order to compete the final review. As a result, the file was closed on April 14, 2010."

12

ANSWER: AFFIRMATIVE DEFENSES/CROSS COMPLAINT

13

Documented communication took place between the stated dates of, 6/12/09, to 4112110, among

14

the parties and the defendant, more than sixty times via conversation by phone, emails, faxes,

15

letters and HAMP mortgage loan payments.

16

This letter which contained the material misrepresentations of fact and omitted fact necessary to

17

make the stated therein not misleading, was sent to The U.S. Department of the Treasury, which

18

has established HAMP pursuant to the Emergency Economic Stabilization Act of 2008, Department

19

of the Treasury, as a financial agent of the United States and in connection with the implementation

20

of The Plaintiff, Federal Home Loan Mortgage Corporation, reasonably should have known this

21

material fact concerning the matter of numerous contacts, by virtue of its contractual involvement

22

and mutual council with its servicer, Wells Fargo Home Mortgage, Northwest Trustee Services, Inc./

23

Routh Crabtree Olson, P.S.

24
25
26

ANSWER: AFFIRMATIVE DEFENSES/CROSS COMPLAINT

The Plaintiff, Federal Home Loan Mortgage Corporation, (FHLMC),

27

Mac, a public government sponsored enterprise (GSE) being alerted by the Congressional Inquiry

28

to Freddie Mac, served summons, thereby, strategically cutting the Defendant off from any further

29

assistance from the Office of U.S. Congressman Labrador.

30

As a result of the inquiry, On July 22-2011, the Defendant received a phone call from a

31

Reprehensive of Freddie Mac in response to the Congressional inquiry

32
33
34

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

A reprehensive of Freddie Mac, Homeowner Assistance Response Team,

35

"William" stated to the Defendant,

also known as Freddie
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1

"There have been some issues with the program ... Third party venders are often used to serve

2

summons and may not follow rules ... The way the Summons was served might make it not

3

effective ... sounds like Wells Fargo Home Mortgage is the servicer of the loan and the property went

4

back to the bank ... Sounds like its REO (real estate owned) ... I will continue to work on it .. .I will put

5

hold on activity; evictions, summons etc ... "

6
7

The

8

Assistance Response Team again.

defendant

never heard

from

William, reprehensive of Freddie Mac,

Homeowner

9

10

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

11

THE PLAINTIFF, COMES TO THIS COURT WITH UNCLEAN HANDS.

12

The nature of the Defendant's interest to be protected, her home, is of no small matter and is in the

13

interests of the public. The related misconduct and neglect on the part of the Plaintiff and its

14

servicer, would likely further result in hardship to Defendant if Plaintiff prevails, regardless of any

15

remedy that may be available to the Defendant against the plaintiff's servicer, Wells Fargo Home

16

Mortgage.

17
18

The Plaintiff, in its answer, does not deny that the Defendant may have a cause of action against its

19

servicer, Wells Fargo Home Mortgage. However, the Plaintiff is asking the court to turn a blind eye

20

to its involvement, its servicer' s involvement, and profit regardless of that involvement, as a matter

21

of law.

22
23

"No one can take advantage of his own wrong." (Civ. Code. § 3517.) Yet, can one take advantage

24

of someone else's wrong, if the plaintiff would not be in the position of profiting, if it were not for

25

the wrong of another?

26
27

Federal Home Loan Mortgage Corporation, separately and through its servicer, has been involved

28

from the inception of the mortgage processes and throughout the multiple HAMP trials, including

29

the receiving of payments, the rescinding of sale auction date, re scheduling of auction date, the

30

rescinding of court dates, default, foreclosure, as well as a party involvement on both sides of the

31

auction sale, and finally, to present eviction of the defendant from her home.

32
33

"Equity will not aid the plaintiff when he has been guilty of merely fraudulent acts in the original

34

transaction, which constitutes the foundation out of which the action for relief grows." (Richman v.
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Bank of Perris (1929) 102 Cal. App. 71)

2
3

" ... he who comes in equity must come with clean hands."

" ... courts of equity will not lend their

4

aid to anyone seeking their active interposition, who has been guilty of fraudulent, illegal or

5

inequitable conduct in the matter with relation to which he seeks assistance."

6

advantage of his own wrong." (Civ. Code.§ 3517.)

"No one can take

7
8

"It is well settled that a plaintiff seeking equitable relief, such as Wells Fargo in the instant

9

foreclosure action, has the burden of satisfying the requisites of equity by coming to court with

10

"clean hands." (Dunn v Moss, 64 AD2d 838 [4th Dept 19781: see also M & T Mtge. Corp. v Foy at

11

275.) Wells Fargo Bank, N.A. v Hughes, 2010 NY Slip Op 20081 [27 Misc 3d 6287 Supreme Court,

12

Erie County, January 13, 2010 Walker, J.)

13

14

" ... Rather, it is an equitable rational for refusing a plaintiff relief where principles of fairness

15

dictate that the plaintiff should not recover, regardless of the merits of his claim. It is available to

16

protect the courtfrom having its powers used to bring about an inequitable result in the

17

litigation before it.

18

plaintiff's inequitable conduct in connection with the matter in controversy provides a complete

19

defense to the plaintiff's action." Dickson, Carlson & Campillo v. Pole (2000) 83 Cal. App. 4th 436,

20

446.

(Kendall-Jackson Winery Ltd. v. Superior Court (1999) 76 Cal. App. 4th) A

21

if it "violates conscience, or. good faith, or other

22

"Conduct is sufficient to constitute unclean hands

23

equitable standards of conduct." (Id.) The doctrine of unclean hands also applies to bad faith

24

conduct by the plaintiff in connection with the matter in controversy. "Fladeboe v. American Isuzu

25

Motors, Inc. (2007) 150 Cal.App.4th 42, 56.

26

.

.

based upon misconduct in the particular

27

The defense

28

transaction or connected with the subject matter of the litigation.

29

(Wilson v. S.L. Rey, Inc., supra, 17 Cal. App.4th at 244.)

30

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

lS

31
32

The Plaintiff, Federal Home Loan Mortgage Corporation, (FHLMC), also known as Freddie Mac, a

33

PUBLIC GOVERNMENT SPONSORED ENTERPRISE (GSE) by virtue of its contractual
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1

partnership w.ith its servicer, Wells Fargo Home Mortgage, Northwest Trustee Services, Inc. along

2

with their common attorneys, Routh Crabtree Olson, P.S., failed in their obligation to the defendant,

3

the borrower, in their FIDUCIARY DUTY TO DUE DILIGENCE, including BREACH OF

4

FIDUCIARY duty of full disclosure, stating numerous times to the defendant that the sale,

5

foreclosure, court date etc. were "rescinded" and "cancelled" due to the defendant's participation in

6

the HAMP program.

7
8
9
10
11

The Plaintiff, Federal Home Loan Mortgage Corporation, instead is seeking to profit.
Wells Fargo Home Mortgage actions and intent are made plain to the Plaintiff, in the letter by
Fry.

EXHIBIT.

12
13

14

HISTORY

15

•

On Junel 2010, Northwest Trustee Inc, filed Default in ADA County.

16

•

A Sale Date was set for October 15th 2010.

17

•

On September 3, 2010, the Defendant Filed Chapter 7 Bankruptcy, Case# 10-02840-JDP

18

•

On September 23, 2010, MOTION FOR RELIEF OF STAY, was filed by Attorneys,

. 19
20
21

Routh Crabtree and Olson, on behalf of Wells Fargo Home Mortgage .
•

On October 14 2010, immediate lifting of STAY was granted by the Court.

TIME FRAME:

22
23

•

95 days elapsed between Default filed and Bankruptcy filed.

24

•

42 days· maximum elapsed between September 3, 2010 and October 14 2010, possibly
affected as a result of the Automatic Stay.

25
26
27
28
29
30

Rescheduling of a sale date no more than a maximum of 30 days out from the original sale date of

31

October 15, 2010 provided a potential sale date up to November 17 2010, pursuant to Section 45-

32

1506(B), Idaho Code.

•

On October 14 2010, MOTION FOR RELIEF OF STAY was granted by the court for
immediate lifting of stay.

33
34

A rescheduled sale date is required to be announced no more than the maximum time limit of 30

35

days out from original sale date, pursuant to Section 45-1506, Idaho Code, at the place, date, and

36
37
38

time, of the posted original sale pursuant to Section 45-1506(B) Idaho Code.
A Notice of Re-Scheduled Trustee's Sale Date is not a requirement pursuant to Section 45-1506,
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1

Idaho Code only that it be announced no more than for 30 days out, which it was possible to sell

2

on the original date or postponed and announced 30 days out. .

3
4
5
6
7
8

9

However, a Notice of Re-Scheduled Trustee's Sale Date of, 5-16-11, was record on, 5-20-11,
ADA County, NO. 111041753. In all probability, as it was not continuously announced every 30
days out.

Parties involved appear to be substituting Section 45-1506A.(3) Idaho Code.

10
11
12
13

Defendant was entitled to notice pursuant to Section 45-1506, Idaho Code.

14

documents filed, including the documents recorded and filed after the sale of the property.

On July, 8, 2011, the Defendant obtained notarized copies from ADA County records of the

15
16

Recorded with the ADA Court on May 20, 2011 four days after the auction sale of May 162011, a

17

letter was mailed on 4 -1-11.

18
19

Proof of publication notice of re-scheduled for sale date of 5-16-11, States publish dates as April 15,

20

22, 29 of 2011, less than 18 days elapsed from the last day of publication to the sale date and not

21

recorded in ADA County until after the sale, on 5-20-11, four days later, after the sale.

22
23

Proof of publication date, for the sale date of 06-15-10, is stated as June 28, July 5, July 12, and July

24

19, 2010, not recorded in ADA County until the date of 8-16-10, No. 110075669

25
26

Notice of Re-Scheduled Trustee's Sale Date of 05-16-11, although notarized 04-29-11, in the State

27

of Washington, was not recorded in ADA County, until 5-20-11, also four days after sale. Record

28

NO. 111041753.

29
30
31

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

32

Oct 15 2010, pursuant to Section 45-1506(B) Idaho Code, would be null and void, as the time frame

33

of more than seven months falls outside the maximum 30 day time limit pursuant to Section 45-

34

1506, Idaho Code, if not continuously announced.

35

Theoretically, the sale date could have been announced every 30 days, times 7.

36

SUB SECTION (8) 45-1506. MANNER OF FORECLOSURE-- NOTICE-SALE. The trustee may

37

postpone the sale of the property upon request of the beneficiary by publicly announcing at the time

38

and place originally fixed for the sale, the postponement to a stated subsequent date and hour.

An announced rescheduled sale of date of May 16 2010, at the place and time of the original sale on
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1

No sale may be postponed to a date more than thirty (30) days subsequent to the date from

2

which the sale is postponed. Subsection 45-1506 Idaho Code.

3
4

Had the parties involved complied pursuant to Section 45-1506, Idaho Code, as stated in subsection

5

(6) of section 45-1506, Idaho Code. The small time delay needed for compliant notice under existing

6

Idaho Code would have possibly placed the foreclosure sale under the new code and require

7

compliance pursuant to 45-1506C Idaho Code applicable on September 1 2011.

8

This, ironically, would require WFHM and the Plaintiff to comply with loan modification work out

9

plans, stricter notifications and recording in ADA County and forbid "Dual Tracking."

10

Everything the Plaintiff is stating it was not required to do.

71
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1
2
3
4
5
6
7
8

SECTION (3) 45-1506B POSTPONEMENT OF SALE -- INTERVENTION OF STAY. (3) If the
foreclosure has proceeded in compliance with all requirements of subsections (2) through and
including (6), of section 45-1506, Idaho Code, prior to the intervention of the stay, then at the
time appointed for the original sale, the trustee shall announce the date and time of the
rescheduled sale to be conducted at the place originally scheduled and no further or additional
notice of any kind shall be required. Idaho Code 45-1506B. Idaho Code

9

Services, Inc. along with their common attorneys; Routh Crabtree Olson, P.S., which also being

Although timely compliance was possible, Wells Fargo Home Mortgage, Northwest Trustee

10

plaintiff's attorneys,

11

months later.

did not do so, which led to untimely non compliance more than seven

12
13
14
15
16
17
18
19
20
21
22

If not, Wells Fargo Home Mortgage, Northwest Trustee Services, Inc. along with their common

23

attorneys; Routh Crabtree Olson, P.S., which also being plaintiff's attorneys, states the sale as

24

"postponed' rather than "rescinded" for seven or more months, then compliance pursuant to:

25
26
27
28
29
30
31
32

Subsection (6) of Section 45-1506, Idaho_Code states: (6) A copy of the notice of sale shall be
published in a newspaper of general circulation in each of the counties in which the property is
situated once a week for four (4) successive weeks, making four (4) publishings in all, with the
last publication to be at least thirty (30) days prior to the day of sale. (7) An affidavit of
mailing notice of sale and an affidavit of posting (when required) and publication of notice of sale
as required by subsection (6) of this section shall be recorded in the mortgage records in the
counties in which the property described in the deed is situated at least twenty (20) days prior to
the date of sale. Section 45-1506, Idaho_Code

SUB SECTION (4) 45-1506B POSTPONEMENT OF SALE -- INTERVENTION OF STAY If
timely compliance under subsection (6) of section 45-1506, Idaho Code, is not possible, the
partially completed foreclosure process shall be discontinued and any further sale proceeding
shall require new compliance with all notice of sale procedures as provided in section 451506, Idaho Code.
In place of compliance pursuant to Section 45-1506, Idaho Code, as stated in subsection (6) of

33

section 45-1506, Idaho Code,

34

Timely compliance under subsection (6) of section 45-1506, Idaho Code was possible after 10-

35
36

14-2010 through 11-17-10.

37

Routh Crabtree and Olson and Northwest Trustee Inc, on behalf of Wells Fargo Home Mortgage,

38

filed an Affidavit of Compliance citing, "By reason of automatic stay" section 45- l 506A. Idaho

39

Code in ADA County Record No.: 111041753 Date: May 20 2011.

40
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1

Affidavit of Compliance, states, "By reason of automatic stay" is a material misrepresentation of

2

fact as the Stay was lifted on October 14, the day before the sale date and an omitted fact necessary

3

to make the stated therein not misleading. These facts stated and omitted were material to the nature

4

of the case and procedural history.

5

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

6

7

COMPLIANCE WITH GENERAL ORDER 07-03 Federal Rule of Civil Procedure 83(a)(2)

8

provides that a "local rule imposing a requirement of form shall not be enforced in a manner that

9

causes a party to lose rights because of a non willful failure to comply with the requirement." Fed. R.

10

Civ. P. 83(a)(2). The Court recognizes that a local rule concerning what documents are to be filed

11

with a certain type of complaint is a rule of form. (Hicks v. Miller Brewing Company, 2002 WL

12

663703 (5th Cir. 2002). However, a party may be denied rights as a sanction if failure to comply

13

with such a local rule is willful. (Id.)

14

"This Court is well aware that entities who hold valid notes are entitled to receive timely payments

15

in accordance with the notes. And, if they do not receive timely payments, the entities have the right

16

to seek foreclosure on the accompanying mortgages. However, with regard the enforcement of

17

standing and other jurisdictional requirements pertaining to foreclosure actions, this Court is in full

18

agreement with Judge Christopher A Boyko of the United States District Court for the Northern

19

District of Ohio who recently stressed that the judicial integrity of the United States District Court is

20

"Priceless."

21
22
23

Ohio, Western Division at Dayton, Opinion and Order, Judge Thomas M. Rose

The uncontested MOTION FOR RELIEF OF STAY previously filed by Attorneys, Routh

24

Crabtree and Olson, and Northwest Trustee inc., on behalf of Wells Fargo Home Mortgage,

25

servicer of the plaintiff, on September 23 2010. MOTION was granted by the Court on

26

October 14 2010.

27

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

28
29
30
31

Case 3:07-cv-00286- TMR-MRM. United States District Court, Southern District of

DUAL TRACKING
Plaintiff's assertions that go forward with foreclosure and or sale simultaneously to HAMP are not

32

prohibited, is contradicted by Idaho code 45-1056C, and its own Servicing Guide Announcement 09-

33
34

05R: February, 25 2010Home Affordable Modification:
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1

"Freddie Mac REQUIRES servicers to NOT go forward with foreclosure and or sale until all

2

possible options available to the homeowner is explored. To ensure that a borrower currently in

3

foreclosure or at risk of foreclosure has the opportunity to apply for a HAMP modification, servicers

4

should not proceed with a foreclosure sale until the borrower has been evaluated for the program.

5

Additionally, servicers are strongly encouraged not to initiate foreclosure until a borrower has been

6

evaluated and determined to be ineligible for the program or the borrower fails to respond to a trial

7

period plan offer that has been made by the servicer." (Frequently Asked Questions - Servicing

8

Guide Announcement 09-0SR: Home Affordable Modification, As o(February, 25 2010)

9
10

" ... you

will not lose your home during the HAMP evaluation, ... " (Home Affordable

11

Modification Program (Hamp) ... Hand Book For Sevicers EXHIBIT B:

12

Simultaneous Trial Plan -Foreclosure Process Explanation)

Model Letter for

13
14

3.4 Protections Against Unnecessary Foreclosure 3.4.1 Suspension o{Referral to Foreclosure

15

A servicer may not refer any loan to foreclosure or conduct a scheduled foreclosure sale (except as

16

provided under Section 3.4.2) unless and until the servicer has resolved the Escalated Case in

17

accordance with Section 3.3. 3.4.2 Suspension of Scheduled Foreclosure Sale When a servicer

18

receives an Escalated Case from a Requestor after a foreclosure sale date has been scheduled and

19

the Escalated Case is received no later than midnight of the seventh business day prior to the

20

foreclosure sale date (Deadline), the servicer must suspend the sale as necessary to resolve the

21

Escalated Case. Servicers are not required to suspend a foreclosure sale when an Escalated Case is

22

received after the Deadline. The servicer will not be in violation of this Section to the extent that a

23

court with jurisdiction over the foreclosure proceeding (if any), or the bankruptcy court in a

24

bankruptcy case, or the public official charged with carrying out the activity or event, fails or

25

refuses to halt the sale after the servicer has made reasonable efforts to move the court or request

26

the public official for a cessation of the sale. The servicer must document in the servicing system

27

and/or mortgage file if the foregoing exception to the requirement to suspend an existing

28

foreclosure sale is applicable. If an Escalated Case is pending at the time of a foreclosure sale, the

29

servicer must still resolve the Escalated Case in accordance with Section

30

appropriate, THE SERVICER WILL BE REQUIRED TO TAKE CORRECTIVE ACTION

31

EVEN IF THE FORECLOSURE SALE HAS TAKEN PLACE.( EMPHASIS ADDED id.

3.3 and, when

32
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1

The Plaintiff, Freddie Mac, requires its serv1cers to the keep accurate records of HAMP

2

transactions, including communication, payments received and available for audit. Wells Fargo

3

Home Mortgage, as servicer for the plaintiff, did not follow the requirements of the plaintiff,

4
5

which are not voluntary "suggestions"

6

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

7
8

A. There may not be a Federal statute which requires a lender to modify a loan, but in the

9

State of Idaho:

10

45-1506C. SUPPLEMENTAL

NOTICE

--OPPORTUNITY

TO

REQUEST

LOAN

11

MODIFICATION which states in part: (6)Whenever the attorney general has reason to believe that

12

any person has failed to follow the requirements of this section and that proceedings would be in the

13

public interest, he may bring an action in the name of the state against such person for enforcement

14

of the provisions of this section with the same procedure and in the same manner as granted the

15

attorney general and district court pursuant to section48-606( 1)(a), (b ), (d), (e) and (f) and

16

subsections (2) through (5), Idaho Code, of the Idaho consumer protection act, chapter 6, title 48,

17

Idaho Code.(7) All penalties, costs and fees received or recovered by the attorney general shall be

18

remitted to the consumer protection account and expended pursuant to section 48-606(5), Idaho

19
20

Code.

21

Plaintiff and its mutual council would also have known Idaho Code § 45-1501, has been repealed,

22

just as the plaintive would have known its cause of action as limited ·to restitution of the premises

23

pursuant to Idaho's non-judicial foreclosure statutes, under Idaho Code45-1501, as a matter of law.

24
25

Plaintiff and its mutual council would have known Section 45-1506A.(3) Idaho Code, does not

26

apply in this circumstances and is an apparent attempt to expedite the auction sale, as to not come

27

under the new ruling now in effect. Section 45-1506C. Idaho Code Supplemental Notice --

28

Opportunity to Request Loan Modification

29
30
31
32
33

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

34

Relief to set aside the sale while the court considers the Defendant's claim and/or seeks a complete

DEFENDANT SEEKS A COMPLETE RESCISSION OF THE FORECLOSURE SALE
The defendant requests of the court a Temporary Restraining Order (TRO) in addition to Injunctive
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1

rescission of the foreclosure sale, an injunction prohibiting further sale and encumbrance on the

2

property,

3
4

$ 230,000.00 in damages if the sale is not rescinded, at least $200, 000. in damages for the unlawful

5

trade practices, punitive damages, attorney's fees, and costs as well as any restitution and rielif the

6

court deems fit.

7
8

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

9

Defendant is challenging both Plaintiff s' procedure, as well as is challenging Plaintiff s' right to

10

initiate the procedure. One could not reasonably contend that compliance with a procedure gives

11

substantive rights not otherwise possessed. id.

12
13

(2) Where a trustee's sale held pursuant to section 45-1506, Idaho Code, is invalid by reason of

14

automatic stay provisions of the U.S. bankruptcy code, or a stay order issued by any court of

15

competent jurisdiction or otherwise, recordation of a notice of rescission of the trustee's deed

16

shall restore the condition of record title to the real property described in the trustee's deed

17

and the existence and priority of all lienholders to the status quo prior to the recordation of the

18

trustee's deed upon sale.

19
20
21

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

22

The question remains whether Plaintiff's right or authority to foreclose on the Property remains.

23

In support of this claim, Defendant re-alleges all of her prior allegations, and adds the following

24

allegations:

25
26

Before the foreclosure sale by Wells Fargo, Wells Fargo entered into a contract with the plaintiff,

27

Federal Home Loan Mortgage Corporation ( Freddie Mac), a federally chartered corporation and

28

financial agent of the United States, entitled "Commitment to Purchase Financial Instrument and

29

Servicer Participation Agreement for the Home Affordable Modification Program [HAMP] under

30

the Emergency Economic Stabilization Act of 2008" ("the Contract").

31
32

Under the Contract, as a condition precedent to receiving federal money under the Troubled Asset

33

Relief Program (TARP), Wells Fargo is required to provide mortgage relief to individuals who are in

34

need of a loan modification and who meet the eligibility requirements.

35
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1

Wells Fargo is bound by the terms of the Contract with the federal government and has a contractual

2

obligation not to breach those terms.

3

The Plaintiff, Federal Home Loan Mortgage Corporation ( Freddie Mac), is also bound by the terms

4

of the Contract with the federal government and has a contractual obligation not to breach those

5

terms.

6
7

Defendant further alleges that the general purpose and intent of the federal government in entering

8

the Contract with the Plaintiff, Federal Home Loan Mortgage Corporation ( Freddie Mac), as well as

9

its servicer, Wells Fargo Home Mortgage was to stabilize the housing market in the United States

10

and to offer assistance to struggling homeowners by reducing their mortgage payments and

11

preventing avoidable foreclosures.

12
13

Therefore, defendant asserts, third-party beneficiaries of the Contract are those homeowners who

14

face foreclosure but qualify for a mortgage modification under the HAMP. Id.

15
16

Defendant alleges that before the foreclosure sale, she was eligible for a mortgage modification

17

under the applicable guidelines. She contends that to effectuate the intent of the parties, as indicated

18

by the Contract and its surrounding circumstances, the right of the third-party beneficiary under the

19

Contract must be recognized.

20

She contacted Wells Fargo Home Mortgage, to negotiate her loan modification and thereby (heavily)

21

vested her rights as a third-party beneficiary.

22
23

In accordance with the terms of the Contract between Wells Fargo Home Mortgage and plaintiff,

24

Federal Home Loan Mortgage Corporation ( Freddie Mac), and the federal government, by taking

25

TARP money, Wells Fargo Home Mortgage

26

modifications. Id. (Frank v. Bear Stearns & Co., 128 F.3d 919, 923 (5th Cir. 1997).

must modify mortgages of those eligible for

27
28

The Plaintiff, Federal Home Loan Mortgage Corporation as Freddie Mac, has a fiduciary and

29

contractual duty to oversee its servicers performance, records and take steps to insure its servicers'

30

compliance and not facilitate its servicers to take advantage of homeowners

31
32

The Plaintiff has a duty to assist the Defendant in the gaining of compliance of its servicer, Wells

33

Fargo Home Mortgage, and holding its servicer, answerable to its own regulation violations along

34

with not compounding the injustice by attempting to profit from it unjustly.
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1

The Plaintiff, Federal Home Loan Mortgage Corporation (Freddie Mac), in this case has not

2

fulfilled its duty to the Defendant or to the public.

3

4
5
6
7
8
9
10

Idaho Code 45-1510. Also states, "(2) Where a trustee's sale held pursuant to section 45-1506,
Idaho Code, is invalid by reason of.. or a stay order issued by any court of competent
jurisdiction or otherwise, recordation of a notice of rescission of the trustee's deed shall restore
the condition of record title to the real property described in the trustee's deed and the
existence and priority of all lienholders to the status quo prior to the recordation of the
trustee's deed upon sale."
"No one can take advantage of his own wrong." (Civ. Code. § 3517.) Put another way, "[h]e who

11

comes into equity must come with clean hands." (See Wilson v. S.L. Rey, Inc. (1993) 17 Cal.

12

App.4th 234, 244; Kendall-Jackson Winery, Ltd v. Superior Court (1999) 76 Cal. App.4th 970,

13

978.)

14

The underpinnings of the doctrine/defense of unclean hands was explained in Kendall-Jackson

15

Winery, Ltd v. Superior Court, supra, at p9. 978-79:

16

The unclean hands doctrine protests judicial integrity and promotes justice. It protects

17

judicial integrity because allowing a plaintiff with unclean hands to recover in an action

18

creates doubts as to the justice provided by the judicial system. Thus, precluding

19

recovery to the unclean plaintiff protects the courts, rather than the opposing parties'

20

interest. [Citation omitted.] The doctrine promotes justice by making a plaintiff answer

21

for its own misconduct in the action. It prevents "a wrongdoer from enjoying the fruits

22

of his transgression." [Citation omitted./ [At p.p. 978-970. J

23
24

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

25
26

Wells Fargo Home Mortgage actions and intent are made plain to the Plaintiff, in the letter by

27

Nicole Fry, Executive Mortgage Specialist, Office of the President, on behalf of Wells Fargo, that

28

Wells Fargo Home Mortgage, and the Plaintiff, Federal Home Loan Mortgage Corporation as

29

Freddie Mac, had not real intention of fulfilling the HAMP agreement.

30
31
32
33
34

In answer to the Plaintiff's statement, "along with the defendant's admissions, together with the
foreclosure notices ... "

In, Brown v Credit Ctr. Inc. "When considering a motion for summary judgment, a Court must

35

review the evidence in the light most favorable to the non moving party and give the non

36

moving party the benefit of every doubt." Brown v Credit Ctr. Inc. 444 So. 2d, 358, 362 (Miss

37

1983)
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e) According to a survey released by the Federal Home Loan Mortgage Corporation (Freddie Mac)

2

on January 31, 2008, 57 percent of the nation's late-paying borrowers do not know their lenders

3

may offer alternatives to help them avoid foreclosure.

4

(f) As reflected in recent government and industry-led efforts to help troubled borrowers, the

5

mortgage foreclosure crisis impacts borrowers not only in nontraditional loans, but also many

6

borrowers in conventional loans.

7

(g) This act is necessary to avoid unnecessary foreclosures of residential properties and thereby

8

provide stability to California's statewide and regional economies and housing market by requiring

9

early contact and communications between mortgagees, beneficiaries, or authorized agents and

10

specified borrowers to explore options that could avoid foreclosure and by facilitating the

11

modification or restructuring of loans in appropriate circumstances. [Emphasis added]as sited in,

12

White-Davies V Ndex West One West Bank, Case No: Inc090697, Superior Court for the State of

13
14

California, Mers Universal American Mortgage Company, id.

15

ANSWER AFFIRMATIVE DEFENSES/CROSS COMPLAINT

16

The Plaintiff, FREDDIE MAC. AKA Federal Home Loan Mortgage Corporation, in this matter

17

had conducted a survey which results demonstrate the crisis the Defendant has faced is not hers

18

alone and that the Plaintiff, as conductor of that survey, holds more than a little responsibility to

19
20
21

negate its contracted servicer's conduct in this matter.
Past consideration does not count as sufficient consideration in every case before the Court, as law is

22

not created so much as to prevent ·all foreseeable abuses, as much as law evolves in response to

23

abuse after the fact. I can think of no other area of law which lawmakers struggle to keep up with the

24

ever evolving abuses which current Idaho's Code statutes governing the foreclosure and sale of

25

homes, have had difficulty to address.

26
27

It is not the carcass of the dead buffalo rotting in the sun, with their tongues and hides striped for

28

sport and profit that stain our ground, but the distressed neighborhoods with empty homes and

29

displaced families which blight our land. Not unlike the abuses and excess of the past which left the

30

land's inhabitants, my lineage, homeless and displaced. Now, today it is corporate banks in bed with

31

foreclosure mills who strip and gut what they were entrusted to conserve. How ironic it is to see a

32

stag coach wagon on the letters I receive.

33

"The frog does not drink up the pond in which he lives." Sioux proverb

79

RESPONSE TO MOTION FOR SUMMARY JUDGMENT CASE NO.: CV OC 111328

000242

1

2

•

•

My uncle says it another way, "One does not shit in his own tepee or piss in his own water"

3

As of September 1st 2011, Title 45 Liens, Mortgages And Pledges, Chapter 15, Trust Deeds. Manner

4

of Foreclosure -- Notice -- Sale. [Effective

5

reflect and address abuse to Idaho homeowners, to which I am but one.

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

September 1, 2011.] 45-1506 has been amended to

Case 1:07-cv-02282-CAB, Document 11, Filed 10/31/2007
Page 1 of 6 UNITED STATES
DISTRICT COURT NORTHERN DISTRICT OF OHIO CASE NO. N0.1:07CV2282, EASTERN
DIVISION IN RE FORECLOSURE CASES: 07CV2532, 07CV2560 07CV2602, 07CV263 l,
07CV2638, 07CV2681, 07CV2695, 07CV292, 07CV2930, 07CV2949, 07CV2950, 07CV3000,
07CV3029 JUDGE CHRISTOPHER A. BOYKO OPINION AND ORDER
In each of the above-captioned Complaints, the named Plaintiff alleges it is the holder and owner of
the Note and Mortgage. However, the attached Note and Mortgage identify the mortgagee and

promisee as the original lending institution - one other than the named
Plaintiff. F Yet, this Court possesses the independent obligations to preserve the judicial integrity of
the federal court and to jealously guard federal jurisdiction. Neither the fluidity of the secondary
mortgage market, nor monetary or economic considerations of the parties, nor the convenience of the
litigants supersede those obligations. Despite Plaintiffs' counsel's belief that "there appears to be
some level of disagreement and/or misunderstanding amongst professionals, borrowers, attorneys
and members of the judiciary," the Court does not require instruction and is not operating under any
misapprehension. The "real party in interest" rule, to which the Plaintiff-Lenders continually refer in
their responses or motions, is clearly comprehended by the.Court and is not intended to assist banks
in avoiding traditional federal diversity requirements.
2 Unlike Ohio State law and procedure, as Plaintiffs perceive it, the federal judicial system need not,
and will not, be "forgiving in this regard."
3 Plaintiff's, "Judge, you just don't understand how things work," argument reveals a condescending
mindset and quasi-monopolistic system where financial institutions have traditionally controlled, and
still control, the foreclosure process. Typically, the homeowner who finds himself/herself in
financial straits, fails to make the required mortgage payments and faces a foreclosure suit, is
not interested in testing state or federal jurisdictional requirements, either pro se or through
counsel. Their focus is either, "how do I save my home," or "if I have to give it up, I'll simply
leave and find somewhere else to live."
In the meantime, the financial institutions or successors/assignees rush to foreclose, obtain a default
judgment and then sit on the deed, avoiding responsibility for maintaining the property while reaping
the financial benefits of interest running on a judgment. The financial institutions know the law
charges the one with title (still the homeowner) with maintaining the property. There is no doubt
every decision made by a financial institution in the foreclosure process is driven by money. And
the legal work which flows from winning the financial institution's favor is highly lucrative. There
is nothing improper or wrong with financial institutions or law firms making a profit to the
contrary, they should be rewarded for sound business and legal practices. However, unchallenged
by underfinanced opponents, the institutions worry less about jurisdictional requirements and more
about maximizing returns. Unlike the focus of financial institutions, the federal courts must act as
gatekeepers, assuring that only those who meet diversity and standing requirements are allowed to
pass through. Counsel for the institutions are not without legal argument to support their position,
but their arguments fall woefully short of justifying their premature filings, and utterly fail to satisfy
their standing.
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PAYMENT
10 HAMP reduced payments;$696.66
8 Full House Payments: $1,100. 75

04-09 DEFAULT Date

04-09

HIS TOR
19 Total Payments
$6839.21+$8806.94 = $.162644.27

WFHM states No Payments Received
after May of 2009

04-27-09

PYMT. l

Cleared

Total Amt. $716.16

HOUSE PAYMENT HAMP

$696.66 +$20.00 late fee, Total: $ 716.16
Customer Account Activity Statement, does not
reflect/credit $20.00 late fee. Com. # 7085934872

4/28/09
05-28-09

PYMT 2. HOUSE PAYMENT Cl 5/29/09

$ 696.66 05-27-09 phone from Ck account

05-29-09

PYMT. 3. FULL HOUSE PAYMENT

Full House Payment +Escrow Advance

06-30-09

PYMT 4. HOUSE PAYMENT Cl 7/1/09

$ 696.66, phone from checking account

08-14-09

PYMT 5. FULL HOUSE PAYMENT Cl

$111.52, .Ck by phone, difference from Escrow

8/18/09

total $1,100.75, Confirmation# 7087711594

08-18-09

PYMT 6 FULL HOUSE PAYMENT

Full House Payment + $190.10 Escrow Advance

10-01-09

PYMT 7 HOUSE PAYMENT Cl 10/5/09 $ 696.66 Ck by phone Confirmation # 7088605860

11-02-09

PYMT 8 HOUSE PAYMENT Cl 11/3/09

12-10-09

PYMT 9 HOUSE PAYMENT Cl 12/14/09 $ 696.66 Ck # 2000, Confirmation # 7080039966

01-19-10

PYMT 10 HOUSE PAYMENT Cash

$700.00 Wells Fargo,St # 0635201Trans.#1530186

02-08-10

PYMT 11 HOUSE PAYMENT Cl 02/9/10

$ 696.66 phone from checking account

03-08-10

PYMT 12 HOUSE PAYMENT Cl 3/9/10

$ 696.66 phone from checking account

04-05-10

PYMT 13/14 FULL HOUSE PAYMENT

$2,201.50 Two Payments-Escrow $1,100.75 each

04-05-10

PYMT 15 FULL HOUSE PAYMENT

Bl/Pr.-$170.32, Int.- $740.33, Esw Pd/Bl -$190.10

04-15-10

PYMT 16 FULL HOUSE PAYMENT

$547.34+ Escrow Advance

06-07-10

Called WFHM 1-800-678-7986

Payment, Client# 708, Escrow Surplus $1,420.29.

Escrow Surplus of $ 1,420.29 Aimee

"Can be applied towards house" payment".

Called WFHM, 1-877-236-6576, Ex:1106

Full MORTGAGE PAYMENT made Out of

Nathanial

Escrow Account, Not reflected in Costumer

PYMT 17 FULL HOUSE PAYMENT

Account Activity Statement, ending on 06-16-10

PYMT 18 HOUSE PAYMENT

$569.27 out of escrow account

06-08-10

06-11-10

$ 696.66 Ck by phone Confirmation #7089297646

1
2
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I

04-09
04-27-09
Cleared
4/28/09
05-28-09
05-29-09
06-30-09
08-14-09
08-18-09
10-01-09
11-02-09
12-10-09
01-19-10
02-08-10
03-08-10
04-05-10
04-05-10
04-15-10
06-07-10
06-08-10

Margaret Butcher
pegsworld @LIVE.COM
208-412-1975
PAYMENT
10 HAMP reduced payments of
$696.66
8 Full House Payments of
$1,100. 75
DEFAULT WFHM states;
PYMT.1 HOUSE PAYMENT
HAMP
Total Amt. $716.16
PYMT 2. HOUSE PAYMENT Cl
5/29/09
PYMT. 3. FULL HOUSE
PAYMENT
PYMT 4. HOUSE PAYMENT Cl
7/1/09
PYMT 5. FULL HOUSE
PAYMENT Cl 8/18/09
PYMT 6 FULL HOUSE
PAYMENT
PYMT 7 HOUSE PAYMENT Cl
10/5/09
PYMT 8 HOUSE PAYMENT Cl
11/3/09
PYMT 9 HOUSE PAYMENT Cl
12/14/09
PYMT 10 HOUSE PAYMENT
Cash
PYMT 11 HOUSE PAYMENT Cl
02/9/10
PYMT 12HOUSEPAYMENT Cl
3/9/10
PYMT 13/14 FULL HOUSE
PAYMENT
PYMT 15 FULL HOUSE PAYMENT
PYMT 16 FULL HOUSE PAYMENT
Called WFHM 1-800-678-7986
Escrow Surplus of $ 1,420.29 Aimee
Called WFHM, 1-877-236-6576,
Ex:1106
Nathanial
PYMT 17 FULL HOUSE
PAYMENT

•

Loan # 708-0200232726 WFHM

HISTORY
19 Total Payments $6839.21 +$8806.94 =
$16,644.27
Total amount paid - $16.644.27
No Payments Received after May of 2009
$696.66 +$20.00 late fee, Total: $ 716.16 Customer
Account Activity Statement, does not reflecUcredit
$20.00 late fee. Com. # 7085934872
$ 696.66 05-27-09 phone from Ck account
Full House Payment +Escrow Advance
$ 696.66, phone from checking account
$111.52, .Ck by phone, difference from Escrow total
$1,100.75, Confirmation# 7087711594
Full House Payment+ $190.10 Escrow Advance
$ 696.66 Ck by phone Confirmation # 7088605860
$ 696.66 Ck by phone Confirmation #7089297646
$ 696.66 Ck # 2000, Confirmation # 7080039966
$700.00 Wells Fargo,St # 0635201 Trans.#1530186
$ 696.66 phone from checking account
$ 696.66 ph()ne from checking account
$2,201.50 Two Payments-Escrow $1,100.75 each
Bl/Pr.-$170.32, Int.- $740.33, Esw Pd/Bl -$190.10
$547.34+ Escrow Advance
Payment, Client # 708, Escrow Surplus $1,420.29.
"Can be applied towards house" payment".
Full MORTGAGE PAYMENT made Out of Escrow
Account, Not reflected in Costumer Account Activity
Statement, ending on 06-16-10
EXHIBIT

I G
000245

MARGARET BUTCHER •
E-mail: pegsworld @live.com
Cell# 208-412-1975
10512 W. Achillea St.
Star, ID 83669

DATE

FROM

11-21-08
11-22-08

WFLETTER
WF LETTER; Called

11-26-08

WFLETTER
Financial Work Sheet
Sent FAX & UPS
Sent FAX
Called WF @ 10:50 AM
Ebony

12-02-08
12-06-08
12-10-08

12-14-08

WF LETTER of DEFAULT

12-14-08
12-15-08

Bal. $3,347.78
WFLETTER
Called WF @ 11: 10 AM

12-15-08

WFLETTER

WFHM LOAN 1U8-0200232726
LENDER ID # 50072784
INVESTOR NO.: 321203593
ORDER# 50005294145L
DOT# 5000529414SL

CONTENT
Notice: 11/17/ 08, payment is currently past due.
Called Wells Fargo in reference to Letter, I informed Rep.
of situation. (see Hardship Letter)
"Thank you for your interest in our Borrower Counseling
Pro{tram." Request for Financial Worksheet Information.
Faxed requested info to WF 1-866-359-7363
Re-Faxed requested info to WF
Status call; Rep stated, "Received Both UPS and Fax sent
12-06-08. No Processor/Negotiator yet. Info sent to Loss
Mitigation office, who has authority to decide payment amount,
don't make payments yet, called forbearance, hold off until you
hear back from Loss Mitigation, call back weekly."
Called WF concerning Letter. Rep. stated, "Default Balance
of $3,347.78, Account Acceleration, Negative Credit reporting,
late fees." Nov, Dec, payment: $1100.75 x 2= $2201.50+
$45.00 late fee x 2= 90:$2291.50)
Contains List of Options for Loan Modification
Status call; Rep stated, the "Default, 45 Day Notice Letter"
was sent to the address for Dennis Butcher- not the property ·
address. Explained I was instructed to hold off payment by
WF Rep. Waiting to hear back from Loss Mitigation Dept.
Asked if that is what I was really supposed to do. Rep.
looked "in system" stated, system shows, "Pending in Loss
Mitigation. No Processor assigned yet. Call back next week."
Letter acknowledges being contacted for options

2009
01-02-09

01-02-09
01-05-09
01-07-09

Called WF 800-678-7986
@10:15AM
Shamark
Bal. $3,393.31
WFLETTER
Sent FAX
Called WF
Natasha

EXHIBIT

J
.D

B

~<

Called for status; Rep sated I, "Will have negative reporting,
late fees will continue" Explained, instructed to "hold off
house payment by WF reps ... waiting to hear back from Loss
Mitigation." Rep. stated not knowing, "about any Loan
modification program, try calling back next week"
Acknowledges contact for Loan Modification, inc. Worksheet
Faxed signed info worksheets @ 12:36 PM
Called on status, I Stated, "I sent Fax, was instructed to hold
offpayment by WF Reps. and to wait to hear back from Loss
Mitigation Dept, I'm concerned about going further into debt,
can I make at least a partial payment?" Rep stated, " ... hold off
on payment as advised, must wait to be assigned a possessor."
Rep checked system "info not showing yet, call Friday, has not
gone to Processor," Rep stated loan was not in danger of
foreclosure if I was in a loan modification program.
000246 "Be
patient ... a long waiting period at this time."

•

01-08-09
01-08-09
01-09-09
01-11-09
01-14-09

WFLETTER
Called WF 866-465-9493 James
Sent FAX
Sent FAX
Called WF, LETTER sent,
Transferred to
Latasha
Transferred to Collection Dept.
Veda
Fax 866-590-80910

01-15-09
01-15-09

WFLETTER
Called WF 800-477-8553@ 3:30
Jenifer
Called WF back 800-477-8553
Carol
Balance $3393.31
Called WF 866-465-9493
Form LETTER

01-15-09

01-22-09

01-27-09
02-03-09
02-10-19
02-10-09

02-10-09

02-18-09

02-23-09
02-27-09

WF acknowledges bein.ntacted.
Status call; Rep. "Had not received Fax, Re-Fax"
Re-Faxed requested info to WF budget update
Re-Faxed requested info to WF, budget update
Status call; Rep, states, "Legal action will be taken, foreclosure
paperwork requires signature on every paper" Stated I did that,
was instructed to hold off house payment by WFHM, was
told wait to hear back from Loss Mitigation. Rep; checks
system, shows, "Has not been assigned anyone yet." The Rep.
"CODED" the file, generated report, show paperwork
received, Submit (another) budget update.
Notice of eligibility for payment relief programs
Status call; about letter, rep. updated info.

Status call; on status of Fax, " ... received new fax paperwork.
Email shows up ... Active in Loss Mitigation, under review
... then it will be assigned to a Processor soon."
Called about letter. Rep stated, "It's a "FORM LETTER!!!"
... takes time to set up, hasn't been set up. (rep.) submitting
Email now to setup for Processor with Loss Mitigation Dept call
back on Monday or Tuesday, call the 1-800-416-1472 number."
Called WF 800-416-1472@ll:am Called status, Rep stated "Has not been sent to Processor yet"
Lisa Balance, $3,453.84
Updated financial info over phone. "Call back on Tues."
Called WF 800-416-1472
Status call; "Not been assigned yet. Will Email a
Latasha
request to expedite it, Call back next week."
WFLETTER
Acknowledges calls. Options available.
Called WF 800-416-1472
Status call: asked for an update, told I have to speak with
@ 11:41AM
that Dept. Rep transferred call to Loss Mitigation Dept.
Kenneth
Explained to Loss Mitigation Rep situation and Rep. sent
Email to Loss Mitigation Dept. to expedite it and be assigned
~processor. Rep. stated, "You need to pay and the loan must
be reaffirmed... " I explained I was instructed to hold off
making house payment until loan app. was processed, and I
have been waiting. Asked Rep if he could look up info in
system, check status for me, Rep stated, "Can't look up
anything for you" explained other Reps have--on the
computer. Rep stated, "I took this call as a COURTESY!
Rep. hung up.
Called WF Back @ 11:42 AM
Called WF back, "A Rep. named Kenneth" hung up on me,
800-416-1472
explained I had called about status of loan in Modification.
John
Rep checked status, states, "Became active in process, it is
assigned a Negotiator. May NOT go into foreclosure now,
however, can go into foreclosure at any time, not sure, new
program. Will send to supervisor, will listen to call for
complaint" Rep. updated financial app info over phone.
Called WF@11:55PM
Status call, "Shows updated budget was faxed on 02-11-09,
800-416-1472
went to Processor on 02-10-09. Only need update on the items
Cami
with XX- proof of income and hard ship letter update."
Sent Fax
Faxed requested info updated Hardship letter
Letter from HOPE
Called 888-995-4673 referred to !HA
000247

02-27-09

Called WF 800-416-1
Angie

03-04-09

Called WF 800-416-1472
Shanta
Called WF 800-416-1472
Don

03-12-09

2

04-15-09

WFLETTER

04-13-09

Called WF
Morgan,
transferred to
James

04-15-09

HAMPPROGRAM,WFHM
ACCEPTANCE LETTER
as of 05-09-09
WF LETTER

1
04-21-09

04-23-09
04-24-09
04-25-09
04-27-09
04-27-09
04-27-09
04-27-09

04-27-09

04-27-09

04-27-09
04-29-09

Sent Fax
UPS package sent to WF
sent Fax
Called IHF 334-1990@ 1:00 pm
Called IHF 331-4882 Ex. 4820
Kara
Called IHF 331-4723,
Tracy Childers.
Called WF 800-416-1472
Kenneth
First Payment Ck. by Phone
$716.16 1 HAMP PAYMENT
Cleared 4/28/09 # 7085934872
WF Est. of $696.66 plus $20.00
Late Fee, Total Amount: $716.16
Note: WF "Customer Account
Activity Statement" does not
reflect the $20.00 Late Fee.
Called Eagle, Wells Fargo
208-939-7498
Victor Antablian,
Mortgage Consultant
EMAIL: Resp. Local Eagle,
Wells Fargo Home Mortgage
Victor Antablian,
Mortgage Consultant
Called ADA County 287-0900
RELEASE of CLAIM OF LIEN

Status call, Rep Stated, ... system shows the earlier Fax was
received on the 20/hbut not the last one Faxed, it takes a while
to update il~formation into the system ... Call back next week."
Status call, Rep Stated, "FINAL STAGES OF PROCESS"
call back in a week"
Status call, Rep Stated, Stated I was told it was in final stages
... "No, it's not... Loan modification has been sitting in review
for at lest 30 to 45 days."
Letter in response to WF letter dated, 4-15-09, instructing
HUD Approved Counseling Agency and Congratulations on
Entering "HMP"
Status call, Rep Stated, "Currently in review, takes, length, 45
to 60 days for review. As of 02-10-09, it's been 63Days, or 45
business days, no need to keep calling. Can go to
wellsfargo.com for latest update on account. (I tried, but it wont
let me in)
ACCEPTANCE LETTER, Letter states Paperwork received,
into HAMP Program on 05-09-09.Trial Period;
Payments of $696.66 Due on 06-01-09& 07-01-09
Notice regarding excess funds in escrow account, will need to
retain to place toward balance owed. Notice states,
Excess Escrow Amount: $1420.29
Faxed requested info WF
UPS package sent to WF provided by WF
Sent fax back up
Left Message: Idaho Housin2 Finance Association:
"Need to talk to Tracy Childers."
Enrolled in Program w/Counselor, Tracy Childers
Called with questions, Asked, "Can I pay with check by
phone?" Rep stated, "Yes.'' Asked, "What if Dennis doeS11 't
sign? Can I sign/send without Dennis 's signature?" Rep
stated, "Yes, it's not necessary, because payments reduce
obligation - not increasing the obligation." Asked, "Can I
send separate check and papers?" Rep stated, ''Yes." Asked,
"ls the Freddie Mac Loan Number same as WFHM loan
number?" Rep stated, "Yes" Asked, "Can I have local WF
branch fill out extension?" Rep stated, "Maybe, call to find
out ... send taxes filed. If Dennis won't pay lien off, you need to
pay it. Fax paperwork, info, and proof of Lien payoff."
Called local Eagle Wells Fargo for update, and assistance
with extension.

"Thank you for calling - I'm sorry I could not help
as we do not handle the Loan Modification here in this
location. Please call me for further assistance. Sincerely,
Victor Antablian Victor.Antablian@wellsfargo.com
Paid Lien of $213.64, County Recorder's Office
000248
RELEASE of CLAIM OF LIEN, required to
enter into

Agreement For HAMP-l.109032970
Faxed requested updated info to WF for HAMP Agreement,
with Release of Lien.
RE-FAXED info to WFHM
RE-FAXED requested info to WFHM
05-05-09
05-09-09 Called WF
Status call; Called for update On Loan Modification.
05-11-09
Sent FAX
FAXED requested info, WF: of Foreclosure
Prevention Counseling Verification Case #:104368
05-14-09
Sent Fax, From WF to Idaho
Faxed requested paperwork from WF to Idaho Housing and
Housing and Finance IHF
Finance
05-14-09 OVERNIGHT EXPRESS MAIL Sent requested info by Overnight Express Mail to WF, in
envelope provided by WF.
Sent requested info to WF
05-15-09 Called WF
Status call, Rep stated, to "call Customer Service,
800-288-3212, can't look anything up.from here."
05-15-09 Called Customer Service 1-800- Status call, WF Rep. stated "You have Extension"
288-3212
Fax update info to 866-359-7363
Status call on Fax, Rep. stated, "Extension not in System yet
05-19-09
Sent FAX; Called WF
send copies, ~f not in system in the next.few days"
Called, discussed plans for terms of WF
05-20-09 IHF 208-331-4723
Tracy Childers
Status call, Rep Stated, "Shows received, Faxed info on
05-21-09
Sent FAX, Called WF
05-18-09 Fax, Fax more info in to IHF."
Faxed paperwork from WF to IHF
05-21-09. Sent FAX: IHF from WF
05-28-09 $696.66 2 LOANPAYMENT On 05-27-09, Ck. by phone/Cleared 5/29/09
Fax Sent to
Sent Fax to Idaho Housing and Finance,
05-29-09
Fax# 331-4801, Attention: Tracy Childers
Tracy Childers
05-29-09 $1100.75 3 FULL PAYMENT Full House Payment
04-30-09

Starlight Meadows . A
Sent FAX

06-29-09
06-30-09
07-03-09
07-03-09

June 14 2009 - April 13 2010
WFHM States "NO CONTACT"
Completed HAMP Financial
Counseling
IHF
$696.66 4 LOAN PAYMENT
Sent FAX
Called WF

07-07-09

WFLETTER

07-09-09
07-16-09
07-24-09

Sent FAX
Sent FAX
Called WF

07-30-09

Sent FAX

06-19-09

07-31-09
08-12-09

Sent FAX
Called WF @ 8:30 AM

April of 2009 to June of 2010
WFHM States "NO PAYMENTS"
Counselor; Tracy Childers, Client ID #: 104368 Completed
Idaho Housin~ and Finance Client Action Plan for HAMP
Completion foe HAMP Counseling
On 05-27-09, Ck. by phone/Cleared 7/1/09
Faxed requested info to WFHM
Status call, Rep. advised to possibly, "Amend Divorce Decree,
removing Dennis Butcher from Mortgage OR get a signed,
recorded Quitclaim. Send current Divorce Decree again"
Confirming updated info: Idaho Housing and Finance:
For Plan 1: HARP. Plan 2: HAMP
Faxed requested info to WFHM
Faxed requested info to WFHM letter requested
Status call; Rep. stated, "Fax received, in process, have
everything needed, but not forwarded yet to the right Dept. not Sl
why. Give it a week or so, call back on a Friday or
Monday, check status aKain. SendinK more info couldn't hurt"
Faxed requested additional info to WFHM, Requesting
Help/Letter of Explanation/Copy of Divorce Decree,
Case No.:# CV-DR-2007-11861
Re-faxed (backup) requested info to WFHM
Status call, Rep. Stated, "Fax still not showinK, Re-Fax info"
000249

08-17-09
08-18-09

08-24-09

08-31-09
09-01-09

09-15-09
09-18-09

-2
09-22-09

~111.52 and ~1 2 100.755.

Status call, Rep stated, "Fax received, have everything, can't
except modified amount, need full amount, could check
FULL LOAN PAYMENT
escrow account, surplus" Rep. Abby, checks account.. "Yes,
Statement show as 2 Payments
you
have money in Escrow, we can apply the surplus toward
Paid, $111.52,Ck. by Phone
payment" $111..52 Ck by Phone, difference from Escrow
$1,100.75 Total
$1100.75 + $111.52=$1212.27 Total, CL 8/18/09, # 7087711594
Rep. Abby On 08-14-09
Called WF 800-766-0987
Status call; Asked about "Message" on Statement, Rep. stated
..
.
MUST
REAFFIRM
THE
"We
have started Foreclosure process on your property ... you
"
MORTGAGE DEBT IN
need to pay mortgage in full" Explained that my ex might file
BANKRUPTCY."
BK soon. I might have to file after him, due to marital debt
In exchange for his cooperation. Asked if filing could
interfere with HAMP. Rep stated, "BK takes about 3 months.
I could still pay adjusted payment if I were to file Bankruptcy.
Would need to affirm the mortgage loan for HAMP" Told
Rep that I was probably going to do a Ch. 13, (reorganizes
property debt) Rep stated"... , must reaffirm Mortgage debt
in Bankruptcy, would need Ch. 7 to clear debt, stay within
Bal. $142,648. 790
debt limit needed.for HAMP."
Called WF @ 4:47 PM
Status call, Rep. stated. "May need Quit Claim Deed AND
Amended Divorce Decree"
Called WF@ 11:10 PM
Status call, Rep stated, " ... Can pay modified rate, Need to
wait until 09-15, cal back, then make payment of $700.00, Fax
m
. ~flo upd ate ... "
Faxed requested info to WF
Sent FAX
LETTER: FREDDIE MAC
EXTENSION OF TRIAL MODIFICATION PERIOD
HAMP Extension of
Request For Info, Stated Payment Schedule;
Due Date; 10-01-09 and 11-01-09 of $696.66, to WFHM
Trial Modification Period
Called WF @ 10:35 AM
Status call, Rep. stated, "Fax received, have all the info we
need for HAMP Extended Trial Period, new payment due on
Shane
October 1, next on November 1 $696.66"
Called WF @ 11:35 AM
Status call, Rep. stated, "Fax paystub needed" (two per month)
Explained, I get paid once a month, not bi-monthly.
Demon Tova
Called WF @ 1:45 PM
Confirmed payment amount and paid.
Cleared /10/05/09 #7088605860
$ 696.66 6 LOAN PAYMENT Ck by phone
$1100.75 7 FULL PAYMENT Full House Payment
·Cleared /11/03/09 #7089297646
$ 696.66 8 LOAN PAYMENT Ck by phone
HAMP status call, WFHM Rep, Asked what I need to do
Called WF
about my payment; modified amount?
Rep. stated, " ... regular amount payment needed, could
makeup amount from escrow account excess funds, Fax info
again, need to information update for HAMP"
Faxed to WFHM requested info for HAMP per
Sent FAX FREDDIE MAC
11-03-09 call to WFHM request for HAMP info.
Info Request
LETTER from HOPE
PRE-QUALIFIED for HAMP. Request for Docs
LETTER
HAMP PRE- QUALIFIED
Cleared/12/14/09 #7080039966
$ 696.66 9 LOAN PAYMENT Ck# 2000
Status cali, Rep. ran info in system. "Shows info was taken on
Called WF
phone,
01-27-09" Explained I had Faxed, mailed,
called in
Chad
000250
info many times since that date, Rep stated, "Will send (rep)

r

09-25-09
10-01-09
10-01-09
11-02-09
11-03-09
11-03-09

11-11-09
11-27-09
12-09-09

3
12-10-09
12-10-09

r

12-14-09

12-14-09

12-29-09

Balance $ 4,554.59
LETTER;Titanium Solutions Inc
Agent: Brad Oliver,
284-5697
Contacted by Titanium
Solutions, Inc.
Agent: Brad Oliver
284-5697
Sent FAX

an Email to expedite th.ocess ... "
Titanium Solutions, Inc.
On behalf of WELLS FARGO Mortgage Co.
Mr. Jones, Servicing VP Assigned Agent: Brad Oliver
Agent: Brad Oliver, Century 21, came to door, handed me
card. Stated he was making "face to face contact for WFHM."
Asked if I had been in contact with WFHM. Stated I was
working with WF Loss Mediation Dept in HAMP Program.
Paystub, Budget Update to WFHM

2010
01-02-10
01-12-10
01-19-10
01-22-10

01-26-10
02-02-10
02-02-10

02-03-10
02-04-10

02-08-10

02-08-10
02-08-10
02-09-10

02-09-10

02-10-10
02-10-10

WFLETTER
WFLETTER

Acknowledges calls. Options available
"FINAL NOTICE" Info Deadline Date: 02-11-10
For HAMP Program (had Faxed 12/29 and again 1/22)
$700.00 10 LOAN PAYMENT WELLS FARGO, STORE# 06352 01, TRANS. # 153 0186
CASH
CASH
Sent FAX
Faxed requested info to WFHM which included
Authorization for WFHM to communicate with Attorney,
Tore Beal Gwartney, Cosho Humphrey, LLP
Sent FAX
Faxed requested info to WFHM for "Streamline Loan
Modification Plan"
Called WF 800-678-7986
Status call for Fax info, Rep stated, Received faxed paperwork,
Brenda
Will .forward to Loss Mitigation Dept"
EMAIL sent from: Wells Fargo
"Received call from Carol, requesting call back... unable to
Modification Dept.
speak 3rd party, need written authorization ... inform her... no
Christie.Hemphill
knowledge of HAFA ... will not be able to assist... can only
877-279-1649 Ext. 1508
assist in collecting documents for the HAMP program."
From:Christie.Hemphill@wellsfargo.com
Faxed WF Requested 3rct PARTY AUTHORIZATION
Sent FAX
EMAIL from: WF Mod. Dept.
"Per our conversation, I requested the original documents
877-279-1649 ext. 1508
Re-sent to your attention at your address. Please call or email
Christie Hemphill
with any.further questions'' Christie.Hemphill@wellsfargo.com
Called Loss Mitigation
Called Loss Mitigation concerning the next payment amount,
Rep stated " ... HAMP Payment amount... but, need to contact
Wells Fargo Modification Dept. Payment has to go through
them ... " I called Loss Mitigation & made payment.
$696.6611 LOAN PAYMENT Called Modification Dept, made HAMP Payment.
Cleared 2/9/10
CaseNo.CV-DR-2007-11861 Held on the zntt day of March,
SHORTING TIME ORDER
2010 at 9am. Dated: 2- 8-10.
"I spoke with Loss Mitigation and they sent me back to you
EMAIL Sub: RE: Wells Fargo
Mod Dept. Feb 09, 2010 5:50 pm. guys for a possible extension ... I can fax a copy of the Order."
From: pegsworld@q.com
To: Hemphill, Christie
EMAIL: Sub: RE: Wells Fargo
ORDER SHORTENING TIME, Court Date: 03-02-10,
Modification. 02-09-10 PM.
Order Dennis/compiiance with Modification.
From: pegsworld@q.com
To: Christie.Hemphill
@wellsfargo.com
Faxed requested info to WFHM
Sent FAX
EMAIL From:
"I got your voicemail and updated the comments. That's
WFHM 877-279-1649 ext. 1508
unusual that Loss 1\Jitigation sent you to me because honestly,
Sent: Wed 2/10/10 4:36 PM
I have no power to cancel a loan, extend a loan,
etc."
000251
Christie.Hemphill@wellsfargo.com

02-12-10

EMAIL From:
Christie.Hemphill,
@wellsfargo.com
Wells Fargo Mod Dept
Sent: Fri 2/12/10 10:51 PM
877-279-1649 ext. 1508

02-23-10

02-23-10
03-02-10
03-03-10

03-08-10
03-15-10
03-10-10

03-16-10
03-31-10

04-02-10

04-02-10

04-03-10
04-05-10
04-05-10
04-08-10

WFLETTER
Daniel Hinderaker,
Written Customer Contact

"Here is the situation. In order to remove Dennis from all
aspects of the home, modification, etc., we only need a judge to
sign a document granting sole ownership to you and it will have
to be recorded and we (Wells Fargo) would need a copy of it,
once it has been recorded. In order to use spousal support
and/or child support for income we must have documentation
(again signed by a judge) that it will continue for 3 years.
I hove this helps clarify ... " Christie Hemphill
Confirms receipt of correspondence, 02-09-2010, "ORDER
SHORTING TIME DOC. in your file for future reference.
Our records reflect that you are currently working with
LOSS MITIGATION DEPT."
Faxed requested info to WF
SHORT SALE ordered by the court.
Judge ordered Dennis Butcher (ex) to comply.

Sent FAX
ORDER SHORTENING TIME
COURT DATE: 03-02-10
EMAIL: Wells Fargo Mod.
"I received these documents and will have them
Dept. To: pegsworld@q.com
imaged so they are a part of your file."
Sent: Wed 3/03/10 4:27 PM
Christie.Hemphill@wellsfargo.com
$ 696.66 12 LOAN PAYMENT Ck. by Phone Cleared/ 03/9/10
AFFIDAVIT in SUPPORT of
Case# CV-DR-2007-11861
CONTEMPT
It is HEREBY ORDERED that the real property will
ORDER RE: REAL
immediately
be listed for sale with Carol Seiber
PROPERTY
Case No, CV-DR-2007-11861
Sent FAX
Paystubs, info etc. update
EMAIL Sub: Listing Of Home
"Attached Supplemental Directive-09 for review, need, to
Date: Wed, 31Mar10 12:37:
confirm if LIEN HOLDER is WELLS FARGO or HOME
From: Carolsl234@Msn.Com
FEDERAL??? If we go RAFA, can't get home listed until it
Carol Seiber,
goes through HAMP, Then letter submitted, they approved to
Court Appointed Realtor
HAFA, bank does BPO, then listed. Alternative; do Short Sale
listing now, get an offer that meets the lien holder, question of
release of de_flciency ... "
EMAIL Sub: Carol Seiber
Ms. Hemphill, Please find attached the
Broker Authorization
Broker Authorization
To:Christie.hemphill
for Dennis & Margaret Butcher
@wellsfargo.com
From:carol@welcomehometoboise.com
Date: April 2 2010 09:49AM
BANK AUTHORIZATION
"To speak to Carol Seiber, Kath, Stafford, of Coldwell Banker,
AND RELEASE TO WFHM
Lea Fontaine, Amanda Lawrence of Stewart Titler to request
and obtain· and verify any and all mortgage information,
including but not limited to ,payoff, arrearage, reinstatement
amounts as well as financial history. The info obtained is to be
used for the purpose offacilitating in the sale of the property
through the HAMP loan modification program and/or HAFA
Short Sale Program."
Sent FAX
Fax included Paystubs, WFHM update
$2,201.50
Two Payments for $1,100.75 each
$1100.75 13 FULL PAYMENT
$1.100.75 14 FULL PAYMENT Drawn from escrow account
WF Called back, Loss
Status call; Rep. Christie Hemphill, stated, "Budget info will
000252 else"
probably need to be updated soon next, have everythinf!
Mitigation Dept. 858-848-4963

04-14-10
04-15-10
04-15-10
04-15-10
04-15-10
04-18-10
04-21-10
04-22-10
04-23-10

( 4-24-10
'4-25-10
'5-11-10

'5-12-10

( 5-18-10

05-18-10

~6-19-10

015-27-10

Christie Hemphill
June 14 2009 -April 13 2010
WFHM States "NO CONTACT"
WFHMLETTER
"HAMP DECLINED"
Sent FAX, RE-FAXED all
required paperwork to WFHM
~866.05 15 PAYMENT
$569.27+318.71 Late Fees
$15.00 "INSPECTION FEE"
RE-FAXED all required
paperwork to WFHM
DEFALT LETTER
Bal. $14,253.68
Notice of Delinquency
Letter from FREDDIE MAC
FAXED requested info to
WFHM Per FREDDIE MAC
PRIORITY MAIL
Package to WFHM/ HAMP
Sent FAX
LETTER: Wells Fargo Home
Mortgage
PRE-FORECLOSURE SALE
DENIAL
WFHM, LETTER; RE:
RECEIVED 3rd PARTY
AUTHORIZATION

April of 2009 to June of 2010
WFHM States "NO PAYMENTS"
"REQUESTED DOCS NOT RECEIVED"
"HAMP DECLINED"
Re-Faxed for agreement to SHORT SALE, ordered by the
court and all required paperwork again.
$569.27+318.71 Late Fees Total: $866.05
Late fees Total $318.05. Drawn from escrow account
$15.00 "INSPECTION FEE" Out of Escrow Account
Re-Faxed for agreement to SHORT SALE, as
ordered by the Court.
WFHM LETTER: DEFALT DEMAND for LOAN PAY
OFF DEMAND, $14,253.68 Date: 5- 18-10
Starlight Meadows HOA
MAKE HOME AFFORDABLE LETTER
Status call; about FREDDIE MAC Letter. Informed
WFHM Rep that/ had Faxed and Re-Faxed all required
requested info to WFHM.for FREDDIE MAC and HAMP
Priority Mail Package Sent to WFHM for HAMP

Sent Fax as backup.
"After reviewing the information you provided, we must advise
you your request for Pre- Foreclosure Sale has been
denied for the following reason(s) As you have not
responded to our attempts to reach you."
"This letter is to confirm we have received your authorization
for us to speak with the following party; Lea Fontaine &
Amanda Lawrence/Stewart Title"
(FAXED on 2-03-10, Re-Faxed on 4-02-10 & 4-15-10)
FIRST AMERICAN TITLE
Premium Amt Charge: $805.00 Name of the Assured:·
Northwest Trustee Services, Inc.,
COMPANY: NOTICE of
INSURANCE POLICY
Routh Crabtree Olson, P.S, &Wells Fargo Bank, NA
Called WFHM
Status call; concerning the meaning of "Notice of Insurance
Asked WFHM what was a
Policy" Rep. stated"... it's just "ROUTINE" Mortgage
NOTICE of INSURANCE
Insurance coverage" Rep. instructed me to pay lien for HOA
POLICY?
and CLEAR DEED of TRUST, held by STATE FARM.•
" ... no second deeds allowed for HAMP ... required in order to
continue with HAMP". I stated no one had told me that before,
I would take care of it.
Called WFHM 800-416-1472
Status call; Informed Rep, "/would be going back to Court to
be granted home in an Amended Divorce Decree, get the
Does NOT show in system as
Quitclaim signed for them, then I could sign the HAMP
ACTIVE FORECLOSURE
papers without Dennis as WFHM required to stop foreclosure"
Rep stated the system, " •.. Does NOT show in system as
Bal. Due: $15,526.56
ACTIVE FORECLOSURE"
APPOINTMENT SUCCESSOR TRUSTEE Brad I. Williams C/O UPF INC.
AWASHINGTON CORP appoints NORTH WEST
TRUSTEE.TRUSTEE: Brad I.
Williams C/O UPF INC.
TRUSTEE SERVICES, INC as SUCCESSOR TRUSTEE
POA Recorded: 01-05-10 as# 110000733 000253
WASHINGTON CORP
ADA County REC Date: 6-01-10, # 110050722
NORTH WEST TRUSTEE

Rec. Copy Obtaine-A.._/8_/_ll_ _---,--N-o-ta-r-iz_e_d_M_A_Y_27---,tr--'h20
05-27-10

05-27-10

05-27-10
05-27-10

06-01-10

06-01-10
06-02-10

06-02-10

06-06-10
06-07-10

,'Request of Pioneer

NOTICE OF DEFAULT
"WELLS FARGO BANK, NA, current Beneficiary is the
ADA County REC# 110050723
HOLDER of the beneficial under the DEED of TRUST"
Notarized in WA State: 5-27-10
Executed: Todd Henderson AVP of NWT, States in NOD,
Recorded ADA County 06-01-10 No Payments made of $1,100.75,from April 2009 to May 2010
(time period in HAMP Mod Payments of $696.66,
Rec. Copy Obtained 8/8/11
Including interm payments of $1100. 75 )
WFHMLETTER
DENIAL of HAMP: "We have accepted and applied payments
DENIAL OF HAMP
which were less that the amount required to reinstate your
Veberlya D Briscoe
account." "Will only except full payments."
WFHM Default Reporting
Letter does not state Balance due nor makes any reference/
recognition of or to HAMP or other Loan Modification
Programs. Called WFHM to clarify letter and status in
Program.
WFHMLETTER
"The above loan has been referred to our Attorney with
FORECLOSURE DEPT
instructions to be~in Foreclosure proceedings"
Called WFHM @ 800-848-9862 Called WFHM about letters, stated I was, "already in HAMP
program, complied with all requests for faxed information,
update, instructions such as clearing the liens etc. as instructed,
called a week ago and it wasn't in active foreclosure then."
Rep stated, "call back in a week, mi~ht not be in system vet"
Called WFHM@ 3:42 AM
Status call, WFHM Rep, stated, computer states;
Mario
"REFUSED FOR NON RETURN of PAPERWORK, LOAN
IS IN FORECLOSURE." I explained I had been in
Mario transfers me to his
supervisor
compliance with all the requests, had priority mailed info
package April 24th etc. Mario, I me to his supervisor Cynthia
Cynthia Moss
"Refused For Non Return Of
Moss, who states, "More than one program available, even 'IN
Paperwork, Loan Is In
HOUSE' programs, with even better terms, and would not requiJ
Foreclosure."
Dennis's cooperation" Took questionnaire for prequalification
for Programs. "Figures look good, should be no problem"
Results: "Cannot prequalify as of June P', not coming up for
Balance,$ 16, 642.41
program ... Call back on June th will try again."
EMAIL: Carol Seiber 1 Jun 10
Please Provide update on sale price.
11:16 To:pegsworld@q.com
From: carols1234@msn.com
EMAIL: RE: Update
'Reduce it, court on 3dh; want to see if there is a way to save the
From: Peggy Butcher
house, now that it is listing way below loan pay off. The bank
pegsworld@q.com
contacted me, said they have other programs that could be used
To:carol@welcomehometoboise. even without Dennis's cooperation. I started the first steps in
Com Carol Seiber
that process, it well help keep house out of foreclosure."
Stated Date WFHM received the TRUSTEES SALE GUARANTEE
TRUSTEES SALE GUARANTEE Policy Dated 5-18-10, charge: $805.00
Rec. Copy Obtained 8/8/11
Rec. Copy Obtained 8/8/11
Starlight Meadows, HOA Inst. No. 110036635
Release of Claim of Lien
Called WFHM about letter which said, "Payment, Client
Called WFHM 800-678-7986
Aimee
# 708, Escrow Surplus, $1,420.29." I didn't know what its
Escrow Surplus: $1,420.29
referring to" Rep. stated " ... over payment from the monies
SHOWS ACTIVE
collected to pay insurance, taxes etc" Rep. checked system,
"SHOWS ACTIVE FORECLOSURE DATE: 05-27-10, BUT
FORECLOSURE DATE:
05-27-10
NO AUCTION DATE set yet... can apply surplus towards house
NO AUCTION DATE STATED payment" Rep. stated, I "could have property QUITCLAIM to
person on the
you or judge could "recognize" you as the sole
000254
Deed" Rep stated I needed to contact BK Dept to process

06-08-10

06-11-10
06-11-10

06-11-10

06-11-10

06-11-10
06-11-10
06-15-10

06-16-10

06-17-10

06-17-10

payment for how much.ill be,# is 877-236-6576.
FULL MORTGAGE PAYMENT
Out of Escrow Account, Not reflected in Costumer Account
Activity Statement
Status call: Left Message

Called WFHM, 877-236-6576
Ex:1106 Nathanial
PYMT 17 HOUSE PAYMENT
Called North West Trustee@
10:58am 425-586-1900 Ex: 1953
North West Trustee, called again Status call: North West Trustee, "Going through Bank is
@11:33 am 425-586-1900
best." Look into Recovery Act, Herp Prog. Suggested.
Ex: 1953 Blake
Called Northwest Trustee
Status call: spoke to Todd Henderson, Stated, "Loan was
Services back Todd Henderson
assigned to Hendrix ... FORECLOSURE Started on 05-27-10
BUT there is NO DATE SET FOR SALE."
Status call: Followed North West Trustee, Blake's advice to,
Called WF 877-236-6576
"Go through Bank is best." Called WFHM, spoke to
Christian
Bal. $16,643.43
Christian, who took notes, updated information.
$569.27.18 PAYMENT
Out of Excess Escrow Account
Acknowledges BEING CONTACTED, States
WFHMLETTER
Loan
Modification Option Available.
LOSS MITIGATION DEPT
Called: Northwest Trustee
Status call; Spoke to Todd Henderson, I stated, the
TRUSTEES SALE GUARANTEE, Letter says, "TRUSTEE
Services, Inc.
SALE; Sale Date/Time OCT. 2010 at 11:00 AM-but no actual
Todd Henderson,
I
Foreclosure Analyst
date stated."
Todd Henderson, stated,".. .the SALE was RESCINDED ...
SALE RESCINDED
that's whv there is not a dav specified"
fRUSTEES SALE GUARANTEE TRUSTEES SALE GUARANTEE, Stated mailed Date:
POLICY: NOTICE OF SALE 06-16-10 for NOTICE of SALE Charge: $33.24
Policy 5/18/10 Rec. Copy Obtained 8/8/11
Rec. Copy Obtained 8/8/11
TRUSTEES SALE GUARANTEE Notarized ID 6-25-10/ADA Countl'. Rec. Date: 8-16-10
REC# 110075668
POLICY:
Oblibation $ 155,572.67
Dominic Menchaca states he
A
man came to door, stated he was the broker who had
served Randy on
bought
the house, stated he was checking to see if anyone
June 17, 10@ 9:llam
was occupying the residence -was told it was empty.
Man appeared surprised we were in our home.
Gave Randy the TRUSTEES SALE GUARANTEE
Rec. Copy Obtained 8/8 /11
Called WFHM 1-800-416-1472 Call WFHM, Described the situation with the man. Informed
Rep I had sent Faxes and also mailed info UPS working to
"NOTICE of SALE DATE.
modify the loan with bank.
AUCTION DATE on
Rep. looked up info in system, stated, "Shows 'NOTICE of
OCT at ll:OOAM."
SALE, DATE z5TH OCT AUCTION DATE
... doesn't know
Missing actual day of sale.
.
anything about the man.,,
WFHM Rep. informed me
of z5th day, as the date.
I stated I had received a letter stating "NOTICE of SALE" with
Month & time, but not the DAY of sale. I had called NWT,
svoke with Todd Henderson, who told me the Sale Date was
Rep updated Financial Info for
Modification /Short Sale review. rescinded and that's why there's no day stated. The house was
up for Short Sale because the Judge ordered it. I was going back
to Court shortly to get the Quit Claim & Deed in my name"
Rep, stated, " ... then Northwest Trustee will send out info. For
Short Sale, you need to call the Foreclosure Dept."
Faxed from UPS Store $43.68, 38 to 40 pgs.
Sent FAX
Faxed all required, requested info to WFHM000255

--

06-17-10

06-18-10

Called WFHM 800-868-0043
Foreclosure Dept.
FORECLOSURE RESCINDED

Status call, asked what NORTHWEST Trustee actually was?
Rep stated "Northwest Trustee ls WFHM's Attorney."
Rep checked system, "Shows, Sale Date of" Oct 15 2010,
States COURT DATE was set for June 30 .. . BUT shows
COURT DATE "CANCELED
updated information; 'FORECLOSURE RESCINDED1 '
Bal of $16,687.84
there isn't any court date, "SALE DATE CANCELED"
06-23-10
PUBLICATION COMMENCED TRUSTEES SALE GUARANTEE~
Stated Date: 6-23-10
Policy Dated 5-18-10 Charge: $200.00
Rec. Copy Obtained 8/8 /11
Rec. Copy Obtained 8 /8/11
06-28-10 AFFIDAVIT of CERTIFIED
Notarized WA: 07-19-10 REC ADA County: 08-16-10
Inst.# 110075669, States: Sale Date: OCT 15-10,
MAIL Stated In on this day:
Pub. 06-28-10 to 07-28-10
Obligation $167 ,180.46
Rec. Copy Obtained 8/ 8/11
Rec. Copy Obtained 8/8/11
LETTER North West Trustee
File No: 7023.74887, "The trustee may be required to complete
06-29-10
Attn: Carol Seiber/ Stewart
some of these tasks between the date of this letter and the date
Title. Response to request for
through which you have asked this quote be effective ... trustee
payoff Pay off figures 07-14-10
uses third party venders to complete some of the required tasks".
SHORT SALE PAYOFF amount o.f $156.886.47
WFHM Customer Account Activity Statement.
06-29-10
ACCOUNT STATEMENT
Statement does reflect most payments made.
Letter WFHM Service Rep.
Letricia Shorter
Pay off quote BUTCHER /0200232726/7023.74887
06-29-10
Received Fax, Tues, 10:49 am
Sue Pathammavong Fax# 425-440-6030/Fax 866-396-9015
06~30-10
CANCELED SCHEDULED
Called to confirm the call info on 6/18/10. Rep confirmed
FORECLOSURE COURT DATE cancelation. Rep stated," SaleDate: 10-15-10, system
06-30-10
states, Court Date !£.f!§_setfor 6-30-10, but updated information
FORECLOSURE RESCINDED
shows: "FORECLOSURE RESCINDED"
LETTER: North West Trustee
Letter, per your request for recent title report. "Hereby
06-30-10
expressly Disclaims all responsibility for anything contained
Todd Hendricks
in or omitted.from title report."
Foreclosure Analyst
WFHMLETTER
WFHM acknowledges being contacted. Workout options still
06-30-10
available contact WF, send info.
Please find attached the paperwork to cancel list the listing
EMAIL Subject:
06-30-10
effective today. Carol Seiber To: ejenkins
CANCELLATION OF
@coldwellbankertg.com CC:pegsworld@q.com;
LISTING Carol Seiber
ramblingman53@gmail.comtgwartney@CoshoLaw.com;
Date: Wed,:30 Jun 2010 13:39:
klstafford@cableone.net
From: carols1234@msn.com
July 2010 Pulled Credit report, states $17564.00,
July 2010 CREDIT REPORT PULLED:
Past Due Foreclosure Proceedings Started July 2010
WFHM Service states:
Report does NOT Show any of the payments made.
(6-29-10, WFHM Customer Account Activity Statement.,
sent.from WFHM Rep. Letricia Shorter Does show payments.)
Balance $17564.00
Status call; Concerning paperwork faxed on June 17tn, for
Called WFHM back
07-02-10
"In House" Loan Modification. Rep stated, " ... has not
LOSS MITIGATION DEPT
assigned case to Mediator yet, maybe in a.few days"
800-416-1472
Paid off Second DEED of TRUST as WFHM, which is
07-06-10
SECOND DEED OF TRUST
requirement for continuance in Loan Modification Program.
PAYOFF to STATE FARM
(It was the line of credit I could have used to bring current
BANK
The
balance owed, but didn't use it, because I was in HAMP.)
Amount, $ 137.00
000256

07-09-10

07-13-10
07-14-10

07-16-10

07-19-10

07-24-10

07-26-10
07-26-10

07-26-10
07-26-10
07-26-10
07-27-10

07-27-10

Sent FAX, requested info to
Faxed requested info to WFHM As Instructed on (05-18-10)
WFHM As Instructed on (05-18- "to continue with Loan Modification" "Required in order to
10) "to continue with Loan
continue with HAMP" by WFHM, Removal of Deed of Trust,
Modification" "Required in order held by State Farm Dated: 04-28-06, Trustee: M& I Bank,
to continue with HAMP"
FSB, Rec. 05-16-06, INST.# 106076956
WFHMLETTER
FINANCIAL WORK SHEET for update of Loan
Modification Program, send info.
LETTER from North West
Called North West Trustee Services, Inc., about Letter,
Trustee Services, Inc
I stated to Todd Henderson, I was working with WFHM on
SALE DATE
"In House" Loan Modification, and paid off Second Trust
TRUSTEE, Todd Henderson
Deed as Required for Modification. Todd Henderson stated,
"SALE RESCINDED"
" ... the Sale Date was still RESCINDED"
SERVICE/POSTING NOTICE
TRUSTEES SALE GUARANTEE
Stated Date 07-16-10
Dated 5-18-10 Charge $100.00
Rec. Copy Obtained 8/ 8 /11
Rec. Copy Obtained 8/ 8 /11
DIVORCE DECREE AMENDED AMENDED DIVORCE DECREE granting me JUDICIAL
DEED, filed ADA County 07-19-10
JUDICIAL DEED
CH/FILE No:20895-001 I Case# CV-DR-2007-11861
Sent FAX, Faxed requested
Hardship Letter, Bank Account Statement, 2009 Tax Return,
Payroll income verification, Lien Payoff Release, Financial
info to WFHM
Counseling Action Plan, Financial Worksheet, Property Asst
Notice, Form 4506-T, Community Residence Ordered
Shortening Time, Order Real Property Listing, Dept. H& W
Notice of Action: Food Stamps, Motion For Contempt
Defendant Dennis D, Butcher for Loan Modification
Compliance, Judgment of Amended Divorce Decree, Copy
of Spousal Support Check, Grants/Scholarship Statement
Quitclaim Deed (tvvical list o.f info o.f most Faxes sent)
Requests; Verify /Update Info. Worksheet
WFHMLETTER
(I had sent Fax with all the info on 7-24-10)
Called WF800678 7986@8:30AM Status call; Spoke to Rep concerning Fax sent. Rep checked
system, states, "shows Fax as, "not received" Rep stated,
" ... Need Dennis's name Off Deed." I explained Judge had
already Amended the Divorce Decree and I faxed copy to
WFHM, July 24th but received a letter from WFHM asking
for the info again, calling to find out status of Fax.
Spoke to different Rep. explained I had gone to Court
Called WFHM 800-678already and faxed a copy of the AMENDED DIVORCE
7986@8:45 AM
DECREE. Rep stated, " ... call 800-274-7025."
Called WFHM 800-678-7986@
Status call; Left message
9:26AM
Called back, spoke to different Rep. I explained again, gone to
Called WFHM 800-274 7025@
Court already, faxed a copy of the Amended Divorce Decree.
9:27 AM
Rep stated "Fax not showinf! in system vet cail back next week''.
"Peggy if you record with the ADA County recorder the
EMAIL Subject: FW:
Certified modification order which includes the legal
Butcher v. Butcher
description, it will serve as a judicial deed and you won't need
27 Jul 2010 10:40:
To: pegsworld@q.com
this although I am sure it would be nice to finally see his name
o.ff on the deed.'' Tore From:tgwartney@CoshoLaw.com
Tore Beal-Gwartney
Tory, If you will prepare the OUITCLAIM [or000257
Dennis Butcher
EMAIL: Butcher v. Butcher
we will have it vromvtlv signed and returned to your office.
To: Tore Gwartney
i
1

07-27-10

07-27-10

07-27-10
07-28-10
07-30-10
08-09-10
08-09-10

08-24-10
08-26-10

08-28-10
08-30-10

08-30-10
08-31-10
08-31-10
09-01-10
09-03-10

09-06-10
09-07-10
09-08-10
09-10-10
09-10-10

09-10-10

Sent: Tues, 7- 27, 20.10:35 am
EMAIL RE: Butcher v. Butcher
To: tgwartney@CoshoLaw.com
Tore Beal-Gwartney

From: Dennis Cain d-l-n@beercainlaw.com
"Need QUITCLAIM for bank and to protect house from
Dennis 's creditors, was served with judgment he was to pay,
filed day after divorce mod/(Amend) was filed, filing BK this
Friday before garnish paycheck Dennis may still need to sign
paperwork with bank, bank is now aware both he, I will be
flling BK soon. They_ have a Dep_t [or that1 I am working with
them (WFHM)"
I se.oke with the bank and they_ can still work with me.
From: Peggy Butcher pegsworld@q.com

EMAIL Re: Judgment/ Butcher
Sent: Tue 7/27/10 2:25 PM
To: lburri@ringertlaw.com
WFHMLETTER
WFHM acknowledges being contact/received DOCS
QUITCLAIM DEED
Dennis D. Butcher v. Margaret A. Butcher Case No.: CV-DR
REC # 110071173
200711861 /CH File No.:20895-001
Sent FAX: QUITCLAIM
Faxed requested info to WFHM, Sent FAX to WFHM
DEEDtoWFHM
QUITCLAIM DEED
LETTERWFHM
RE: Response to request for Mortgage assistance
Called WFHM LOSS
Status call; I stated I had sent Fax info, according to the
MITIGATION,
letter received from WF July 27th it should be in the system.
Elmer Alvarado@ 3:11PM
Rep checked system, stated, "info is not showing in system yet,
would probably be assi~ned to Mediator in a.few days."
Called WFHM Loss Mitigation, Status call; Rep stated, "Faxed info not in system yet. But
Dalia
system does show File as Still Active in LOSS MITIGATION"
Called WFHM Loss Mitigation
Status call; Rep stated, to "try sending to# 1-800-866-5154"
Mistie Crapsey
need to Fax update info to WFHM Loss Mitigation. Asked if
I could send info by Priority Mail also, to insure it's received.
WFHM PRIORITY MAIL
Sent info to WFHM by PRIORITY MAIL
Sent FAX: QUITCLAIM
FAXED copies of paperwork that was sent Priority Mail
DEED
requested info to WFHM Loss Mitigation; including
DIVORCE DECREE AMENDED QUITCLAIM DEED, dated: 07-27-10 DIVORCE DECREE
AMENDED filed ADA County: 07-19-10
FAXED requested info to WFHM
Sent FAX
RE-FAXED info WF
RE-FAXED requested info to WFHM
WFHMLETTER
Acknowledges contact/Received Faxed DOCS.
WFHMLETTER
Request for info, in response to Workout Options.
BANKRUPTCY CHAPTER 7
Margaret Butcher; Reaffirmed
loan as instructed by WFHM
Called WFHM BK Dept. left Msg
Called WFHM BK Dept. left Msg
Called WFHM BK Dept. left Msg
Called WFHM BK Dept. left Msg
Called WFHM, BK Dept.
@ 3:48 PM

WFHMLETTER

Case# 10-02840-JDP-Discharged on 12-06-10
"Property Will Be Retained, Other: Loan Modification
Property Is Not Claimed As Exempt"
Called LOSS MITIGATION BK TEAM, left mg
Called LOSS MITIGATION BK TEAM left mg
Called LOSS MITIGATION BK TEAM left mg
Called LOSS MITIGATION BK TEAM left mg
Called LOSS MITIGATION BK TEAM. Stated, "I had been
calling and leaving messages for several days, no one returning
call. Rep stated, "WF can't speak to you because of the BK"
I explained loan was reaffirmed in BK, Sept. 3rd when I had
signed the Bankruptcy papers, I had agreed to do it, as it was
the only way to get the Loan Mod. WFHM threaten to remove
me from the Loan Afodification process if I didn't."
Rep stated, " ... will need WILLING CONSENT"
000258
VERIFIED FAX RECEIVED, Loss Mitigation Dept. 37+pgs

09-10-10

09-13-10

09-14-10

09-14-10

09-15-10

09-17-10

09-17-10
09-18-10
09-19-10

09-19-10

09-19-10

09-19-10
09-19-10

Called WFHM

Status call; Rep states, "Shows account referred to as,
'MOTION RELIEF PROCEEDINGS' Asked Rep. "What did
that mean?" Rep. stated, "You need to Call BK Dept.for
answers, call back later in week."
Called WFHM, 800-274-7025
Status call; WFHM BK Dept. line. Rep. stated it, " ... was
Ben
assigned to Ben, now it's assigned to Mistie Crapsey in the
Called Mistie Crapsey
Fort Mills, South Carolina office, that number was
@ 803-396-6412
803-396-6412." I Called Fort Mills, left message.
Called WFHM @11:30 AM
Status Call, "Rep stated system showed, "RECEIVED FAX
"Beginning 8-26-10, Case
INFO"... as of 8-09-10 ... nothing after that date ...
Closed in Loss Mitigation and
Beginning; 8-26-10 Case Closed in Loss Mitigation; and
Reopened with Bankruptcy
reopened with Bankruptcy Negotiator, Needs to go to
Negotiator" (requests to re-send
'Processor' rather than a 'Negotiator' Asked Rep "Why?"
Paperwork sent PRIORITY
Rep stated, " ... because a Processor has a 'different set of
MAIL, 8128110 FAXED: 8130 &
skills' ... WFHM needs Authorization to talk to you or your
8131 & WFHM Letter, 9110110
Attorney to continue working on Loan Modification, can send
confirmed receivinf!)
authorization by Email... need to send more info"
EMAIL From WFHM: 6:56 PM EMAIL from WFHM to my attorney; Laura Burri,
Shamarra.N. Williams
"WFHM received request regarding possible Workout Loan
@wellsfargo.com
Modification Options. AUTHORIZATION NEEDED"
Shamarra. N.Williams (Instructs attorney to respond to email)
EMAIL sent: BK attorney,
AUTHORIZATION
Laura Burri 5:38 PM
Attorney Laura Burri's, reply,
To: Shamarra.N~Williams
"This email is to authorize you to communicate directly with
@wellsfargo.com
Ms Butcher about Loss Mitieation"
Left Voice Mail to
Status call; Left Voice Mail to New Representative/Processor
Shamarra Williams
Shamarra Williams, Assigned to work with on loan
Newly Appointed Designated
Modification. Message: "Package sent on 09-17-10"
Possessor 800-416-1472
UPS Tracking # 163842020R8E019337
Called WFHM 800-416-1472
St~tus call; Left Message; Sent Requested Info, UPS
WFHM: Loss Mitigation Dept.
Status call; Rep. Verified Loss Mitigation Dept. (sent on 8/31)
800-678-7986 Mike Dunaus
Received the Faxed updated info, "Enough to get started"
RECEIVED call: WFHM
WFHM called and left Voice Message, stated number.
Fort Mills, South Carolina office 1-803-578-8609 was a better call back Number.
Caller did not leave (personal) name.
Called WFHM 800-416-1472@
St~tus call, Left massage for Shamarra Williams
5:16 pm, Processor
Shamarra Williams
Called WFHM 803-578-8609 @ Status call Left massage for Shamarra Williams
Fort Mills, South Carolina office
5:27 pm, Processor
Shamarra Williams
Left message for Shamarra Williams, Designated Possessor
Called WFHM 803-578-8609
Fax info to 866-359-7363
Received caH: WFHM
Status caii; I asked about the payment due dates and amount.
Rep Processor, Williams, advised me to not make payments
Shamarra Williams
Fort Mills, South Carolina office on the loan while the modification was being processed.
Williams, stated, "I'M GOING ON VACATION,
Call back in a week"
000259

09-20-10

09-23-10

09-27-10
09-28-10

09-28-10
09-29-10
10-2010

10-01-10
10-11-10
10-15-10

10-26-10
11-01-10
11-01-10
11-01-10
11-01-10
11-05-10
11-05-10

Called WFHM
Daphany

Status call; Explained to Rep that the Processor Shamarra
Williams, assigned had gone on vacation. I had been told the
loan Mod. Couldn't be discussed because of BK, but my
attorney had sent it by fax to the Processor who was on
vacation. Rep stated, Authorization (sent on 9/15) does show,
"Open options" (response to email) "Needs another update on
Hardship letter and Financial Worksheet."
NOTICE of MOTION for
No.: 10-02840-JDP Chapter 7 BK,
RELIEF FROM STAY by
"Creditor further seeks relief in order to, at its option, offer,
WELLS FARGO BANK2 N.A.
provide and enter into any potential forbearance agreement,
and OPPORTUNITY
loan modification, refinance agreement or other workout floss
to OBJECT and for HEARING
mitigation agreement and to contact the Debtor via phone or
ROUTH CRABTREE OLSEN PS written correspondence to offer SUCH AN AGREEMENT,
and LANCE E. OLSON ATT:
WHICH SHALL BE NON-RECOURSE UNLESS INCLUDED
WELLS FARGO BANK
IN A REAFFIRMATION AGREEMENT."
Called WFHM 1-803-578-8609
Status call Left massage
DOCS Sent Overnight UPS to
Sent Required/Requested DOCS by Overnight UPS to
WFHM
WFHM, in WFHM Envelope provided
Tracking #IZ 020 R8E 01 9337 6384
Called WFHM 803-578-8609
Status call Left massage, about sent DOCS
WFHMLETTER
Customer Account Activity Statement. 06/16/10-01/16/09,
Shows payments were made.
LETTER: NORTHWEST
Called Northwest Trustee In response to Letter; Still states,
TRUSTEE SERVICES, INC.
"DATE/TIME: OCT. 2010" but there's NO still no actual
Called, 425-586-1900 Ex.1953
sale day stated" I told Todd, I had called WFHM and
Spoke to Todd Henderson
the system showed it as the 15th, but you had told me back in
"SALE RESCINDED"
June it was rescinded.
Henderson
Todd stated the sale is still RESCINDED. Asked how things
were going. I stated I was assigned a Possessor with WFHM
and working out Loan options.
Called WFHM 803-578-8609
Left massage, Sent DOCS, received?
Called 803-578-8609 10:55 AM Left message
Status call; Rep stated, I had to wait to discuss options for
Called, WFHM Mark Johnson
877-820-3186 Ex. 19281
Loan Modification, "after BK is done." I explained I HAD
sent authorizations, loan was reaffirmed when I filed; WFHM
had said it was mandatory to work with Loss Mitigation
Dept. or else I would be removed. I signed my tights for
protection away to do this. Rep stated I need to be "patient."
He " ... can't do anything until the BK is discharged."
WFHMLETTER
Notified of Bk discharge. Options available
i
803-578-8609 @ 4:03 PM
Status call; Left Message
Status call; Left message
803-578-8609 @ 4:07 PM
803-578-8609 @ 4:43 PM
Status call; Left massage, Shamara Williams Possessor
Status caii; Rep Shamara \Villiams states it has " ... it's been
803-578-8609 @ 2:47 PM
assiRned to someone else."
803-578-8609@ 2:56 PM
Status call; Left Message
Called WFHM 800-416-1472 @ Status call; Assigned to Brian Williams on 11-04-10
5:01 PM Jeremiah
ID# QJC, Loss Mitigation screen shows,
" ... under review ... ready for decision"
UNDER REVIEW
READY FOR DECISION
000260

11-05 -10

11-06-10
11-08-10
11-15-10
11-16-10
12-02-10
12-02-10
12-03-10

12-06-10

12-10-10
12-14-10
12-15-10
12/17/10
12/17/10
12/20/10
12/20/10
12-21-10
12-21-10
12-22-10

Follow Up Phone Counseling
3 WAY CONFERENCE CALL,
5:00:PM with Phil, WFHM, 1866-674-6327
from Patrick with NOV A,
though HOPE
1-866-472-4557 Ex: 80634
Caller ID# 59450 "HOPE"
Sent FAX : LOCAL IDAHO
WELLS FARGO BRANCH
RE-FAXED
BANKRUPTCY CHAPTER 7
FILED -Dennis Butcher
RE-FAXED Att: Processor:
Brian Williams
WFHMLETTER
Mailed NEXT DAY AIR UPS
Package to WFHM
Called WFHM.
Marcus 1:24 PM

BANKRUPTCY DISCHARGE
CHAPTER 7 -Margaret
Butcher
Sent FAX
Sent FAX
sent FAX
803-396-6964 @ 4:07 .PM
800-274-7025 @ 4:10 PM
803-396-6964 @1:04 PM
803-396-6964 @1:31 PM
803-396-6964 @10:30 AM
803-396-6964 @10:21 AM
Received call back from WFHM
Chris

Online Follow Up Phone Counseling "Shows Active in Loss
Mitigation for Modification" "Fax from LOCAL WELLS
FARGO BRANCH for free" HOPE/NOV A: Currant Budget,
ways to increase income, i.e., services: benefits.gov,angelfood
ministries.com, ADA Community Action, eladap.org, 211.org,
211.Idaho.gov, Rx.org, phrma.org, HAFA, take in a renter,
"Home Stay" exchange students to rent rm to. 208-345-2820
HOPE Caller ID # 59450
Faxed requested info to WFHM from Local Idaho Wells
Fargo Branch FAX 17+ Pgs.
RE-FAXED requested info to WFHM from LOCAL
EAGLE IDAHO WELLS FARGO BRANCH,FAX 17+Pgs.
Case#: 10-03738-TLM
Discharged on 03-17-11
RE-FAXED requested info to WFHM

Request to review loan received. Requests info.
MAILED COPIES FAXED, NEXT DAY AIR UPS
Tracking# :lZ 767 E47 019403 0607 ID 845 9-50
Status call; Rep states system shows, UPS package was
received, 12-03-10, "Active In Foreclosure-But Actively Being
Reviewed for Loan Modification ... Call Loan Modification
Dept on Friday for status on Foreclosure/Loan Modification"
Case# 10-02840-JDP-Filed on 09-03-10
"Property Will Be Retained: Loan Modification Property Is
Not Claimed As Exemptn
FAXED requested info to WFHM
UPDATE WFHM 12+ pgs
Sent Fax as backup
Status call; Left Message
Called WFHM status, Rep. stated, "Not in system yet, call
back next week."
Called WFHM status on FAX,
Called WFHM status , Rep stated " ...to call back next week"
Called WFHM status Left message
Called WFHM status , Rep stated " ... to call back next week"
Status call; Rep stated, " ... we got papers, I will hear back
from Processor in about two weeks ... maybe send another Fax
update info to the "Compliance Dept. ".iust in case"

2011
01-12-11
01-27-11

01-27-11
01-27-11

Faxed info, WFHM; Att: COMPLIANCE DEPT
Status call; Rep stated, "System Information shows scanned
into system on 12-3I-10. .. Active in Chapter 7, but, still shows
ACTIVE in LOSS MITIGATIONfor REVIEW"
Called WFHM status on fax, Rep stated, "Can't see Fax as
Called WF 800-416-1472@ 4:10pm
received _yet... RE-FAX, ... it's still in review, be patient"
Called WFHM status on fax, Rep checked system, Gave
Called WFHM 803-396-7196
Fax# 866-359-7363, to" .. .try for Faxing info update
Yolanda
000261
again ... as it might be a better one."
Sent FAX, requested info WF
Called WFHM,
Shannel

02-02-11
02-07-11
02-07-11
02-07-11
02-07-11
02-07-11
02-07-11

02-10-11

02-18-11

Sent FAX
Called WFHM 877-906-6332
Called 803-396-7196
WFHM Home Loss Prevention
Called 803-396-7196
WFHM Home Loss Prevention
Called 803-396-7196
WFHM Home Loss Prevention
Called 803-396-7196
WFHM Home Loss Prevention
Sent FAX, called
Yolanda Urbon

WFHMLETTER
DECLINED WORKOUT
OPTIONS
Called WFHM 800-416-1482@
3:33 PM
LETTER:
"LETTER OF REMOVAL"
as of: 2-10-11
SALE RESCINDED

02-18-11

02-18-11

02-18-11

Called WFHM@ 3:45 PM
800-416-1482
NO SALE DATE
Called WFHM @ 4:02 PM
800-416-1472
LOST FAX AGAIN
FAXED from LOCAL EAGLE
IDAHO WELLS FARGO
Branch to WFHM
FAX 22+ Pages
Duane Stitt, Personal Banker
Local Eagle, Idaho
Wells Fargo Branch

.

02-23-11

FAX RE-FAXED---Paper Work
Re-Faxed From Local Eagle
Idaho Wells Fargo Branch To
WFHM FAX Again.
Neal D. Squires

Faxed additional requ.d info to WFHM
Called left messages @ 3:50 PM
HOME LOSS PREVENTION
Called left messages @ 4:00PM and On
HOME LOSS PREVENTION
Called left messages
HOME LOSS PREVENTION
Called left messages
HOME LOSS PREVENTION
Called left messages
Called to inform WFHM I had Faxed additional requested
info to WFHM,from Local WELLS FARGO Bank, in Eagle,
to WFHM. Rep stated " .•.that the Fax not showing up in the
system doesn't mean it was not received or they lost it.... it
takes a few davs to be entered into svstem"
Letter states, "Barrow er failed to send additional requested
info. As the loan is still active in Bankruptcy,, no other
actions will proceed at this voint and we are closing our.file."
Status call, Rep. Confirms, "LETTER OF REMOVAL"
as of 2-10-11 ... Status of SALE DATE shows,
"SALE RESCINDED"... in response to an EMAIL sent."
Rep. stated, "Fax not showing in system."
I explained Faxes had been sent on Feb. 2nd from local Wells
Fargo branch to WFHM and I had the Log to prove it.
Rep stated, " ... call back later and check. on 2122 or 23111,
it mizht not have been entered into system yet"
Status call, Rep checked system, stated system does show,
"NO SALE DATE" because of Faxes sent or maybe because
of Loan Modification Review" will send Email. Mon, 217/11
Status call; Explained Faxes had been sent on Feb. 2nrt.
Rep. stated, "Fax information was not showing in system."
I stated the Fax was sent from local Wells Fargo branch to
WFHM and I had the Log to prove it, told to REFAX again.
"MESSAGE: MARGARET BUTCHER- WE FAXED THESE
DOCUMENTS FROM THE BRANCH ON 217111 TO THE
FAX NUMBER THAT WAS PROVIDED BY THE
MODIFICATION DEPT. CUSTOMER RECEIVED NOTICE
SAYING LOSS MITIGATIONHAD NOT RECEIVED
PAPERWORK AND SO MODIFICATION HAD BEEN
DECLINED. SPOKE WITH PATRICK AT
LOSS MITIGATION -HE SAID THAT IF WE GET THIS
FAXED THEN THE MODIFICATION CAN BE
REACTIVATED. ORIGINAL FAX COVERSHEET
CONFIRM. PAGE INCLUDED IN THIS FAX."
Duane Stitt, Wells Fargo, Personal Banker
Status call, spoke to WFHM from local Wells Fargo office of
Manager, Wells Fargo Manager Re-Fax paperwork stayed
on phone until fax received confirmation "Must have gone to
the wrong fax machine and didn't get into system" WFHM on
the line, Checks System, states, "Shows received in system as
of 2-18-.11" "will reopen the process" Instructed to "wait as it
decision."
would be assigned. WFHM will inform me of000262

02-23-11

03-23-11

Called WFHM 886-359-7363
@ 4:37pm Yolanda Ervin,
Loss Mitigation BK Team
NO SALE DATE
Called WFHM 800-416-1472@
4:38 PM Eric Jenkins
SALE RESCINDED
BANKRUPTCY DISCHARGE
CHAPTER 7 - Dennis Butcher
WFHMLETTER

04-01-11

WFHMLETTER

04-01-11
04-01-11
04-01-11

WFHM 803-396-7196 @1:35 PM
WFHM 800-416-1472 @1:37 PM
AFFIDAVIT OF CERTIFIED
MAIL Stated as sent on 4-1-11
Pub. 04-15-11to04-29-11
Rec. Copy Obtained 8/8 /11
Called WFHM, Loss Mitigation
Dept. 800-416-1472@ 2:07 PM

02-23-11

03-17-11

04-01-11

FAX RECEIVED
NO SALE DATE ISSUED

05-16-11

05-18-11

05-18-11

"',,..

-111 0

-111 -111

U~·U')·ll

06-21-11

Bal is $29,326.60
AUCTION SALE DATE
Rec. Copy Obtained 8/8 /11
John Browning came to door on
Wed. 'morning, stated he bought
the house at Auction on 05/16/11.
I stated I was working with
WFHM on a Loan Modification.
Called North West Trustee
Services, Inc
1-425-586-1900
Caiied VvFHM, 1-800-868-0043
"Wells Fargo Equity Resources"
Linda
Called: 208-888-3188
US Congressmen Raul Labrador
Judith Morbeck
Fax Sent: Att: Judith Morbeck
US Congressmen Raul Labrador

Status call, Rep. stated "Shows, still as ACTIVE in LOSS
MITIGATION/or REVIEW... NO SALE DATE... "
Fax to 866-59-5154
Status call, Rep. stated "shows/ax received as of, 02-18-11
"In system, status shows as "SALE RESCINDED" will
EMAIL WFHM ... WILL RE-OPEN PROCESS"
Case #: 10-03738-TLM
File on 11-15-10
"Received notification of BK, Ch 7 Discharge, Will enforce
lien, will not be held liable for debt in any foreclosure action."
WFHM requested info for Loan Mod I Workout Options.
Acknowledges contact. Loan Modification Workout Options
available. Request for info attached Worksheet.
Status call, Rep stated, "Call 800-416-1472"
Status call, left message
Notarized in WA on 04-04-11/States mailed on March 31-11
SALE DATE: 5- 16-11/ADA County Rec. Date: 5-20-11
REC Inst:105191493 I Obligation $167,180.46
Rec. Copy Obtained 8/ 8 /11
Called WFHM, Loss Mitigation Dept. concerning the Letter
I received on 4-1-11, requesting information and worksheet,
which I HAD FAXED in numerous times. I stated, "I had
already Faxed updated required info on Feb. fh, 181\ and
23rd. From Local Eagle Idaho Wells Fargo Branch, called
WFHM, Loss Mitigation Dept on Feb 23erd, confirmed FAX
RECEIVED by Loss Mitigation Dept. Loss Mitigation Dept.
stated on the 23erd, WFHM Loss Mitigation Dept.
Rep stated, "Will re-open process" system shows fax received,
no Sale Date issued, will need fax updates as needed... have
everything needed" (30-60 days) " ... will be contacted by Loss
Mitigation in a few weeks for decision."
Notarized in WA: 05-18-11
Heather Wesfall assistant VP of NW trustee inc
Notarized 05-20-11 in ADA County
Card Info: First Service Group Real Estate
John Browning, Broker/Owner 10020 W. Fairview
Ave. Suite 102, Boise, Idaho 83704-8574
208.343.9393, 208.850-4044Fax: 208.343.9331,
fsgroup@qwest.net,firstservicegroup.com
Status call, Rep CONFIRMED FORECLOSURE
will not give any more information, instructed to call
WFHM, at: 1-800-868-0043 for information
Status call, Rep CONFIRMS AUCTION SALE DATE OF
05-16-11 two days ago. Will not say to whom it was sold
or the amount
"Will open investigation, speak to WFHM by Congress office
direct line, and intercede on my behalf with WFHM. Will file
a complaint with the Dept o.f Treasury."
Faxed requested info to the office of 20 pages,
including
000263
Authorization to Release Information.

06-21-11

June 22,
2011

Email From: Tori Shockey
Tori.Shockey@mail.house.gov
To: pegsworld@q.com
Sent: 9:38:41 AM

Letter RCO Routh Crabtree
Olsen, PS dated: 06-20-11
Called: 208-888-3188
US Congressmen Raul Labrador
Judith Morbeck
From: "Lisa Anderson"
<Lisa.Anderson@mail.house.gov>
To: pegsworld@q.com
Sent: Wednesday, June 22, 2011
7:50:11 AM
Subject: Office of U.S.
Congressman Labrador
33 East Broadway, Suite 251
Meridian, Idaho 83642

Phone: (208) 888-3188
Fax: (208) 888-0894
http: LL!abradQr.house.gov

07-05-11

07-14-11

William from Freddie Mac .
(WILLIAM)
From: LP

To: pegsworld@q.com
July 5, 201112:08 PM
Summons Left
THURSDAY EVENING,
appr.6:00PM.
The woman placed the papers on
top of the car battery, inside the
open hood of the truck he was
working on.

07-15-11

07-18-11

Emailed Called: 208-888-3188
US Congressmen Raul Labrador
Judith Morbeck
Called: Monday, 07-18-11
208-888-3188 Judith Morbeck
US Congressmen Raul Labrador

"I am sending your file to our casework director in the
Meridian office so that she and I can collaborate. Could you
please get the authorization form back to us ASAP so that
we can start an inquiry. Best Wishes, Tori Shockey,"
Constituent Services Specialist Military and Veteran Affairs
Hon. Raul Labrador, 1st District of Idaho
"Relocation Assistance Agreement" Owner not listed
Emily Landi, Paralegal, signature date: 6-20-11
"It's, "Cash for Keys" "Do not sign, stay in home until
investigation is concluded... Heard of difficulties from other
homeowners."
Good morning Margaret, Thank you for the opportunity to be
of service. I have placed a Congressional Inquiry into Freddie
Mac on your behalf. Additionally, I submitted a formal
complaint with the U.S. Department of Treasury/Office of
Thrift Supervision. I anticipate that a response from each
entity will be sent to our office shortly. I will keep you apprised
of developments as they occur. I appreciate your patience
throughout this process and in the meantime, if you have any
questions please contact me. Again, I am thanlful for the
opportunity to be of service. All my best, Lisa Raye Anderson
Constituent Services Director/Academy Nominations
Coordinator Office of U.S. Congressman Raul R. Labrador
"Dear Ms. Butcher: We are emailing you to confirm receipt of
your inquiry through the office of Rep Raul Labrador. Please
note that we have reviewed the information you provided and
we are working with your servicer to attempt to resolve your
primary issues. Please feel free to reply to this email if you
have any questions or if you have additional information
about your situation that you feel will be helpful. To assure
that responses to this email are accurately received, please
leave the subject line as it appears. Thank you, WILLIAM,
Freddie Mac" Homeowner Assistance Response Team
My teen age son was approached by a woman who said she
was from the bank. She asked if I was at home. He stated I
was not. (I was on a walk at the time) She asked if he lived
here and he stated "No." She asked him what his name was
he said his name was, "Thayne Person," not his real name of
"Jake Butcher." She asked him if he would acceptsome
papers. He stated, "No, he didn't feel comfortable doing
that" The woman stated, "I just need to leave them with the
house, I 'm just going to leave them here." The woman
placed the papers on top of the car battery, inside the open
hood of the truck he was working on.
Left message concerning Summons

Once I received the Bank filled the summons, Congressmen
Raul Labrador's office could not intervene one a civil
summons is served.
000264

Called: Tuesday@ 11:15 AM
Comptroller of the Currency
Spoke with
Shawndal Shield
(202) 874-4840
Recorded SUMMONS AND COMPLAINT
Post Foreclosure Eviction
Date:
July-12-11 Complaint For Ejectment and
Notarized Restitution Of Property
Date:
July-06-11
YOU HA VE BEEN SUED BY
Late
evening
THE ABOVE NAMED
PLAINTIFF
of
07-14-11
07-19-11

07-22-11

07-22-11

08-01-11

08-01-11

May need to contact Consumer Complaint Dept 800-6136743 When Congressman Labrador's Office files complaint
with DEPT of TREASURY, goes to: COMPTROLLER of
the CURRENCY. Will forward info on to Specialist
Manager for guidance. Will call back 24-48 hrs.
Date Recorded: Jul 12 2011
CASE NO.: CV OC 1113288
Plaintiff: Federal Home Loan Corporation V.
Defendants: Margaret A. Butcher, Dennis D. Butcher And
Jhn Does 1-10 As Occupants Of The Premises Located AT
10512 W. ACHILLEA ST., STAR ID 83669.
Date: July 12 2011
CASE NO.: CV OC 1113288
Plaintiff: Federal Home Loan Corporation V.
Defendants: Margaret A. Butcher, Dennis D. Butcher And
Jhn Does 1-10 As Occupants Of The Premises Located At
10512 W. Achillea St., Star Id 83669
PHONE CALL from William
"There have been some issues with the program ... Third party
FREDDIE MAC
venders are often used to serve summons and may not follow
rules ... The way the Summons was served might make it not
11:23 AM/ 11:53AM
1-703-918-8010
effective ... sounds like Wells Fargo Home Mortgage is the
Homeowner Assistance
servicer of the loan and the property went back to the bank
... Sounds like its REO (real estate owned) ... Status; will
Response Team
continue to work on it... Will put hold on activity; evictions,
summons etc ... " William, Freddie Mac_
Homeowner Assistance Response Team
Page 2 states: First page of the letter lists the history
WELLS FARGO dated July
(incomplete) by WELLS FARGO. "Our records indicate
15, 2011
that we attempted to contact you on several occasions
Post dated JUL 18. Nicole Fry,
between June 12, 2009 and April 13, 2010, to discuss your
Executive Mortgage
account. Specifically, in regards to the additional
Specialist, Office of the
President, on behalf of Wells documentation needed in order for WFHM to proceed
with your request for assistance. As of April 14, 2010,
Fargo.
WFHM had not received the information required in
And CC: Office of the
order to compete the final review. As a result, the file was
Comptroller of the Currency
closed on April 14, 2010."
Case No. 01630763
No communication forlO months untrue Statement.
CV OC 1113288 Fee $58.00 + $3.00 Total 61.00
NOTICE OF APPEARANCE
13555 Se 361h St., Suite 300 Bellevue, WA 98006
ADA County Filed
Copy Served by Certified Mail:
Routh Crabtree Olsen, P.S.
# 7006 2150 0001 5283 4042
"Hi Margaret, I received your answer to the eviction
Email received Sub:10512 W.
summons
regarding the above referenced property. I
Achillea St., Star, ID I Our Case
#5444 Date:l Aug 201115:30:17 - understand you are requesting a 2 week extension to vacate
the property-is that correct? Please let me know if you are
0700From: elandi@rcolegal.com
willing to sign a stipulated agreement to vacate the property
To: pegsworld@live.com
by August 17, 2011." Thank you, Emily Ltmdi Paralegal"
000265

08-02-11

08-03-11

08-04-11

08-04-11

09-06-11

Request For Extension
Email Sent: replied:
To elandi@rcolegal.com
Routh Crabtree Olsen, P.S.

"Hi Emily, Thank you for getting back to me. I am asking for
a 2 week extension in answering to the complaints raised in
the Summons, in order to have reasonable time to get
legal counsel and get legal council up to speed. Can you tell
me if Wells Fargo Home Mortgage is the Servicer of the loan?
If not, who is or was?" Thank you, Margaret Butcher
Email:Date: 3 Aug 201111:48:57 " ... Yes-the servicer of your loan is Wells Fargo. What are
your intensions? Your response was due to be filed by 812111.
From: elandi@rcolegal.com
To: pegsworld@live.com
I can extend this date to 81912011. Thank you, Emily Landi"
"Is it possible you could extend a two week extension? Thank
To:elandi@rcolegal.com
From: pegsworld@live.com
you for answering my question. I find this all so confusing as I
am trying to get my affairs in order... Will you let me know if
Date: Thu 8/04/1112:46 PM
Home Federal Bank, the bank I got my loan through in 05,
And Home Federal Loan who bid on my home, one and the
same or related to each other somehow?" Margaret Butcher
Hi Margaret, I cannot extend the response date any further: it
From: elandi@rcolegal.com
is 81912011. If you are willing to vacate and need time to find
To: pegsworld@live.com Thu
a new place and move, please let me know so that we can
8/04/1112:48 PM
discuss an agreeable move out date. Emily Landi
WFHM Rep. Processing Dept. Investor; Freddie Mac. 32-48
Received message from Anthony
hrs. update system data. Stated the house in REO Dept, no
Peak of Wells Fargo Returned
bid or bid did not go through, lack of funds. I stated if
call at 4:00 PM
FHLC, who's also Freddie Mac, had no funds to honor bid,
Needed to update financial info
so it goes back to Freddie Mac? (no bid) Was there even an
auction? Rep. Stated, "You haven't made a payment in a
while." I stated "WFHM stopped excepting payments after
HAMP removal and declared default. Recounted events of
being in HAMP 3 times over, including letter from Nicole
Fry, Exec. Mortgage Sp. Office of the President, On Behalf
of Wells Fargo. CC: OCC, Case No. 01630763, in response
to congressional inquiry which states no contact for 10
months ...could verify statement as false, 60+ contacts. Rep.
stated, " ... will need 30 days financial info updating. "You
know it's going to be hard to get the house back, whose
name was the house in?" I stated, in my name, Judicial
deed/quitclaim... gone to court to amend divorce decree.
Wells Fargo & North West Trustee did not follow Idaho
Statute for a rescinded sale ... house was not bought by third
party. Would go to court & rescind sale. Rep. Asked who
my lawyer was. Practice out of what state? Call dropped. I
called back, on 425-516-1981. Rep. Stated, "have everything
we need, will hear back in 1-2 wks. From REO Dept."

000266

DOCS
#'s
12/14/05

12-29-05

05-16-06

NOTE:

WFHM LOAN# 708-0200232726 ORDER# 50005294145L
LENDER ID # 50072784
DOT
# 5000529414SL
INVESTOR NO.: 321203593gb y
DEED of TRUST
Purchase Amount: 227 ,500.00
ORIGINAL TRUSTEE:
Down: 80,000.00
BRAD L.WILLIAMS C/OUPF
Original Loan amount: 147,900.00
INC. WASHINGTON CORP
County Ast. Value: 2011: $123,100.00
ORIGINAL BENEFACTORY:
ADA County REC No.: 105191493
HOME FEDERAL BANK
Interest 6.25%, 30 Yr. conventional
Recording Date: 12/15/2005
ASSIGNMENT DEED of
Assign and Transfer
TRUST
DEED of TRUST TRANSFERRED to
HOME FEDERAL BANK
WELLS FARGO BANK,
TO ASSIGN AND TRANSFER
Beneficiary DEED OF TRUST
TO SECURE THE PAYMENT
Notarized DEC 29 2005 by
OF PROMISSORY NOTE
HOME FEDERAL LOANS
LENDER ID# 50072784
ADA REC# 106004483 Date: 01/10/06
ORDER# 50005294145L
WELLS FARGO BANK, N.A.
Rec. Copy Obtained 8/8 /11
SECOND DEED OF TRUST
Held by STATE FARM BANK
STATE FARM BANK
Dated: 04-28-06, Trustee: M &I Bank, FSB
ADA Rec. 05-16-06, INST.# 106076956
$35,000.00 line of credit

2010

JUNE-14 -09 to APRIL-13-10
Stated WFHM
"NO CONTACT"

02-08-10

SHORTING TIME ORDER

03-02-10
03-15-10

ORDER SHORTING TIME
AFFIDAVIT in SUPPORT of
CONTEMPT
DEFALT DEMAND
andfor LOAN
PAY OFF WFHM LETTER
TRUSTEE SALE GUARANTEE
SCHEDULED DEMAND
for A2 B2 C.
LOAN PAY OFF of $14,253.68.

04-18-10

04-18-10

05-18-10

05-27-10

INFO

NOTICE OF INSURANCE
POLICY
FIRST AMERICAN TITLE CO.
APPOINTMENT SUCCESSOR
TRUSTEE : Brad L. Williams
C/O UPF Inc. WASHINGTON
CORP Appoints NORTH WEST
TRUSTEE SERVICES, INC as
SUCCESSOR TRUSTEE

APRIL of 2009 to JUNE of 2010
Stated WFHM
"NO PAYMENTS"
Case# CV-DR-2007-11861
To be Held on the 2nd day of March, 2010 at 9am. Dated
this day of February, 2010.
Case# CV-DR-2007-11861
Case# CV-DR-2007-11861
Amount of Interest$ 141,972.78

Code: 049; File No; 316535
Policy Number: 5002516-1280
Date of Policy: May 18, 2010
Amount of Insurance141,972.78
Total. Amount due to lender $156, 886.47
Premium Amt.: $ 805.00 Name of the Assured: Northwest
Trustee Services, Inc., Routh Crabtree Olson, P.S.
& Wells Fargo Bank, NA
POA Recorded: 01-05-10 as# 110000733
Notarized Washington State on 5-27-10
ADA County Rec. Date: 6-01-10
REC # 110050722
Request of Pioneer
Rec. Copy Obtained 8/8 /11
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05-27-10

06-15-10

06-15-10

06-16-10

06-17-10

07-06·10

07-19-10

09-03-10

09-23-10

10-18-10
10-15-10
11-15-10

NOTICE OF DEFA-fr
WELLS FARGO BANK, NA
HOLDER OF THE
BENEFICIAL under
DEED OF TRUST
Executed by Todd Henderson,
Rec. Copy Obtained 8/8 /11
PROOF of PUBLICATION date
06-28 and 07-5, 12, 19, of 2010
Rec. Copy Obtained 8/8 /11
NOTICE of TRUSTEE'S SALE
Sale Date of 10-15-10
Rec. Copy Obtained 8/8 /11
NOTICE of TRUSTEE'S SALE
10-15-10, Catherine Lyle, states
she served by registered mail, WA
6-16-10 return receipt
Rec. Copy Obtained 8/8 /11
NOTICE of TRUSTEE'S SALE
Oct 15, 2010 Dominic Menchaca
states he served Randy on
June 17, 10@ 9:11am
Rec. Copy Obtained 8/8 /11
SECOND DEED OF TRUST
PAYOFF to STATE FARM
BANK
Amount, $ 137.00
MODIFICATION JUDGMENT
AND DECREE
.JUDICIAL DEED
BANKRUPTCY CHAPTER 7
Margaret Butcher 09-03-10
Discharged on 12-06-10
Reaffirmed loan in BK
MOTION FOR RELIEF
OF STAY
FILED BY WFHM, RCO
No.: 10-02840-JDP Chapter 7 BK,
Mortgage loan reaffirmed on
09-03-10 by demand ofWFHM as
condition of continued negotiations
for HAMP.
MOTION FOR RELIEF OF
STAY FILED BY WFHM, RCO
SALE DATE OCTOBER 15 2010
BANKRUPTCY CHAPTER 7
Filed
Dennis Butcherll-15-10

WELLS FARGO BA
A (current Beneficiary) the
'
HOLDER OF THE BENEFICIAL under DEED of TRUST
Notarized 5- 27-10
ADA County Rec. Date: 6-01-10
States non-payment: April 09 to June 10
Rec. Copy Obtained 8/8 /11
Notarized Washington State: 7-19-10
ADA County Rec. Date: 8-16-10
REC #110075669
Rec. Copy Obtained 8/8 /11
"Today's date: June 15, 2010"
Sale Date of 10-15-11 @11 :OOAM
Rec. Copy Obtained 8/8 /11
Notarized Washington State on 06-16-10 ADA County Rec.
Date: 8-16-10
REC #110075667
Oblibation $155,572.67
Rec. Copy Obtained 8/8 /11
Notarized Idaho State 06-25-10
ADA County Rec. Date: 8-16-10
REC # 110075668
Oblibation $ 155,572.67
Rec. Copy Obtained 8/8 /11
Held by State Farm BANK
Trustee: M& I Bank, FSB,
Paid off DEED of TRUST as WFHM
requested/requirement for continuance in
Loan Modification Program
AMENDED DIVORCE DECREE /JUDICIAL DEED
ADA County Rec. Date: 07-19-10
CH FILE No: 20895-00lCase # CV-DR-2007-11861
Case# 10-02840-JDP
Property Will Be Retained:
Loan Modification. Property Is Not Claimed As Exempt
"Creditor further seeks relief in order to, at its option, offer,
provide and enter into any potential forbearance agreement,
loan modification, refinance agreement or other workout /loss
mitigation agreement and to contact the Debtor via phone or
written correspondence to offer such an agreement, which
shall be non-recourse unless included in a reaffirmation
agreement." "Property Will Be Retained,
Other: Loan Modification Property Is Not Claimed As
Exempt" Authorization to attornevs' on 09-15-10
GRANTED 10-18-10

RESCINDED-CANCELED
Case#: 10-03738-TLM
Discharged on 3-17-11
(no legal interest in property as of 07-19-10)
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12-06-10

03-17-11
04-04-11
04-04-11

03-31-11

04-15-11
04-22-11
04-29-11
05-16-11

05-16-11

05-18-11

Rec Date:
July-12-11
Not Date:
July-06-11
Late
evening
of
07-14-11
08~01-11

08-16-11

BANKRUPTCY Di.ARGE
CHAPTER 7 -Margaret Butcher

Case# 10-02840-JDPon 9-03-10
Property Will Be Retained: Loan Modification Property Is
Not Claimed As Exempt
Case#: 10-03738-TLM
BANKRUPTCY DISCHARGE
CHAPTER 7 - Dennis Butcher
File on 11-15-10
Notarized Washington State 4-04-11
AFFIDAVIT of CERTIFIED
MAIL
ADA County Rec. Date: 5-20-11
REC #111041753
States mail date of 4-01-11, WA
Rec. Copy Obtained 8/8 /11
SALE DATE: 5-16-11
NOTICE of RE-SCHEDULED
Notarized Washington State 4-29-11
TRUSTEE'S SALE DATE 5-16-11 ADA County Rec. Date: 5-20-11
REC #111041753
Dated 3-31-11
Rec. Copy Obtained 8/8 /11
Rec. Copy Obtained 8/8 /11
PROOF of PUBLICATION
Notarized Washington State 4-29-11
NOTICE of RE-SCHEDULED
ADA County Rec. Date: 5-20-11
REC #111041753
SALE DATE: 5-16-11
Pub. Dates, 4-15, 4-22, 4-29 of 2011 Rec. Copy Obtained 8/8 /11
RESCHEDULED SALE DATE
Notarized Washington State: 5-18-11
SALE DATE: 5-16-11
ADA County Rec. Date: 5-20-11
7023. 74887/0200232726
REC# 111041753
Rec. Copy Obtained 8/8 /11
Rec. Copy Obtained 8/8 /11
AFFIDAVIT of COMPLIANCE
Notarized Washington State: 5-18-11
ADA County Rec. Date: 5-20-11
"By reason of automatic stay"
Rescheduled Sale Date: 5-16-11
REC# 111041753
(Granted 10-18-10)
BK Case# 10-02840-JDP
Discharged on 12-06-10
Rec. Copy Obtained 8/8 /11
Rec. Copy Obtained 8/8 /11
Notarized Washington State: 5-18-11
TRUSTEE'S DEED
ADA County Rec. Date: 5-20-11
NORTHWEST TRUSTEE
SERVICES, INC,
REC# 111041753
Grantor's Name & Add.
P.O. Box 997,
Federal Home Mortgage Corp.
Bellevue, WA 98009-0997
5000 Plano Parkway
Carrollton, TX 75010-4902
Rec. Copy Obtained 8/8 /11
Rec. Copy Obtained 8/8 /11
SUMMONS AND COMPLAINT Date Recorded: Jul 12 2011
CASE NO.: CV OC 1113288 Plaintiff: Federal Home Loan
Post Foreclosure Eviction
Corporation V. Defendants: Margaret A. Butcher, Dennis
Complaint For Ejectment and
D. Butcher And Jhn Does 1-10 As Occupants Of The
Restitution Of Property
(States Sale Date of May 18, 2011) Premises Located At 10512 W. Achillea St., Star ID 83669.
Plaintiff: Federal Home Loan Corporation V.
YOU HA VE BEEN SUED BY
Defendants: Margaret A. Butcher, Dennis D. Butcher And
THE ABOVE NAMED
Jhn Does 1-10, As Occupants Of The Premises Located At
PLAINTIFF. Date: Jul 12 2011
10512 W. Achillea St. Star ID 83669
CASE NO.: CV OC 1113288
ADA County, notarized by ADA County notary
NOTICE OF APPERANCE
Certified Mail
ADA County, notarized by ADA County notary
ANSWER TO COMPLAINT
Certified Mail
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08-17-11

08-17-11

08-17-11

08-17-11

08- 23-11

09-06-11

APPLICATION FO.EFAULT Case No. CVOC 11132
JUDGMENT
Notarized 08-17-11
Federal Home Loan Corporation V.
Margaret A. Butcher, Dennis D. Butcher
And Jhn Does 1-10 As Occupants Of The
Premises Located At
10512 W. Achillea St. Star ID 83669
AFFIDVIT OF NON-MILITARY Case No. CVOC 1113288
SERVICE
Notarized 08-17-11
Federal Home Loan Corporation V.
Margaret A. Butcher, Dennis D. Butcher
And Jhn Does 1-10 As Occupants Of The
Premises Located At
10512 W. Achillea St. Star ID 83669
APPLICATION OF DEFAULT
Case No. CVOC 1113288
AND FAILURE TO PLEAD OR Notarized 08-17-11
OTHERWISE DEFEND
Federal Home Loan Corporation V.
Margaret A. Butcher, Dennis D. Butcher
And Jhn Does 1-10 As Occupants Of The
Premises Located At
10512 W. Achillea St. Star ID 83669
NOTICE OF INTENT TO TAKE Case No. CVOC 1113288
DEFFAULT
Notarized 08-10-11
Federal Home Loan Corporation V.
Margaret A. Butcher, Dennis D. Butcher
And Jhn Does 1-10 As Occupants Of The
Premises Located At
10512 W. Achillea St. Star ID 83669
ORDER DENYING DEFAULT Case No. CVOC 1113288
1. Plaintiffs Motion for default and Judgment is denied.
JUDGMENT
Defendant filed on Answer on Au~ust 16, 2011
Received message from Anthony
WFHM Rep. Processing Dept. Investor; Freddie Mac. 32-48
hrs. update data into system. Stated the house in REO Dept,
Peak of Wells Fargo Returned
no bid or bid did not go through, lack of funds.
call at 4:00 PM
I stated if FHLC, who's also Freddie Mac, had no funds to
Needed to update financial info
honor bid, so it goes back to Freddie Mac? (no bid) Was
there even an auction?
Rep. Stated, "You haven't made a payment in a while."
I stated "WFHM stopped excepting payments after HAMP
removal and declared default. Recounted events of being in
HAMP 3 times over, including letter from Nicole Fry, Exec.
Mortgage Sp. Office of the President, On Behalf of Wells
Fargo. CC: OCC, Case No. 01630763, in response to
congressional inquiry which states no contact for 10 months .
.. could verify statement as false, 60+ contacts.
Rep. stated, will need 30 days financial info updating. "You
know it's going to be hard to get the house back ... whose
name was the house in?"
I stated, in my name alone, Judicial deed/quitclaim... gone to
court to amend divorce decree. I stated the house was not
bought by a third party.
000270
follow Idaho
Wells Fargo and North West Trustee did not

53 faxes, 6 priority/ overnight

Statute for a rescinded
. Would go to court & have sale
rescinded. Rep. Asked who my Lawyer was. What state did
he practice out of? Call was dropped. I called back on 425516-1981 phone. Rep. Stated, "have everything we need, will
hear back in 1-2 wks. From REO Dept."
Over 100 phone calls
F Loan servicing
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EXHIBIT

A

NWT/CRO

~~ortlivvest

Trustee SenJices, Inc. is a fu!t-service ti-ustee co:11pany
dsfau!t services to
lenders in the \Neste111 United States. \Ve work with f!nanciC:;! instituiions. credit u:-iions
1nvesto1s and title insure1·s in a!i rnattms related to res:dential and com:r1e1cial foreclosures.
ot senior sales. title r-esoJution. and reconveyances.
Cond~Jcted

.,

..
•

(or

n1ore than 250.000

iornclosurPs in AK, AZ, CA, !D, h.H,

NV.OR&WA
Fully integrated with ail
vendor systems
Associated with sister law firm. Routh Crabtree Olsen. P.S .. 'Nhich co11duc1s
foreclosures in our covemge a1·ea, and RCO Hawaii, L.L.L.C which conducts fo1ec!osLl!'es in Hawaii
More successful eJ reducing REO inflows by frfle listing of auction prope1·ties 0:1USA-

Foreclosure.com
Long-standing member of the MBA, USFl'J and UTA: Awarded USFl'J's highest honor of excellence 16
years in a row (1995-2010 After 1 f3 years in business and hundreds of thousands of ioan files under
our belt, our t1·ustee company brings unec;ualled experience to both routine and cc•mplex !oan files. Our
non-judicial foreclosure team managers average more than twenty yearn w::irking on foreciosu; es and
some are nearing tllirty years in the states they service. We handle both residential and
commercial/multi-family foreclosures, possessing a greater leve-1 of sophistication than our 1·eside11tialonly competitors. We can proudly say that we consistently meet or beat a!I stale timeline standards.
None of our competitors invest as heavily in efficiency and security solutions as our firm. The size and
scope of our technology team enables us to adapt our systems to quickly become compatible witl-t our
clients. Each non-judicial file goes through numerous reviews and is fuliv docketed by our file tracking
software system. We obtain metrics directly from our system. enabling us to deliver to you custom.
real-time reports. Our company is fully integrated with all primary vendor systerns.
Our sister law finn, Routh Crabtree Olsen. P.S .. is Retaine~Counssl for Fannie f,fae in Aaska.
Caiifornia, 01-egon and Washington. and Designated Cbuns I for Freddie Mac in C21iifomi3 and
Washington. Our sister law fii'm. RCO Hawaii, L.LL.Cis Retain d Counsel for Fannie fv'lae in Hswe.ii.
/1s such. vm me uniquely positioned to be a one-stop shop for lenders with i1o!di11gs in the Western
United States.

Title

Resolution

Services

Our in-house Title Reso!ution team is a dynamic and exper·ienced group.
former Titie and
Escrow Officers. We provide CLHative services dealing with title e11cu111brances such as
prior
liens. add:·essing legal desuiption matters. property vesting issues. manufactured home conversio11s.
etc.

Reconveyance/Lien

Releases

Our lien 1·elease service covers the entirn country. This is a large
10 our clients. Upon
1·equest of the cur-rent beneficiary. we wiil expedite a Fuil and Par·tial Reconveyance of real pmperty.
USA-Foreclosure.com
One cf our biggest value-add se1·vices is our foreclosure sale website. US/l.-Fc1eclosure.cc:n Ail
to attract tiwd-pa1-ty bidders. USAci1ents automatically receive the benefit of having their sales
webc::1te
Fmt?ciosure iS ti-1e nations rsrgest non-subscription-based foreciosc.ne
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•
Stephen Routh

Stephen D. Routh co-founded Northwest Trustee Services, Inc., the largest provider of
non-judicial foreclosure services in the Western United States. A graduate of the
University of Hawaii, Manoa (B.S., 1972) and the McGeorge School of Law at the
University of the Pacific (J.D. 1975), Stephen is a shareholder and founding partner of
Routh Crabtree Olsen, P.S. Stephen represents lending institutions, major investors, and
creditors concerning loan delinquencies, foreclosure, bankruptcy and unsecured debt
collection.
David Fennell

David E. Fennell co-founded Northwest Trustee Services, Inc., the largest provider of
non-judicial foreclosure services in the Western United States.established the Bellevue
office of Routh Crabtree Olsen, P.S. as managing attorney, focusing his practice in the
areas of residential and commercial foreclosures, document preparation and review, title
packages, reconveyances, workouts, collections and regulatory compliance.
http://www.northwesttrustee.com/
http://www.rcolegal.com/practice areas.aspx#rco

Northwest Trustee Services. Inc., a Washington Corporation; Northwest Trustee Services. Inc .. an Idaho
Corporation: Alaska Trustee. LLC Standard Trust Deed. a division ot Northwest Trustee Services. Inc .. (Registered
"d.b.a.")
Summary. ~~orthwest Trustee Services, Inc .. a Washington corpomtion ("NTS-WA"), Northwest Twstee Services.
Inc .. an Idaho cor:poration ("NTS-ID"). Alaska Trustee, LLC, an Alaska limited liability company ("AkT"), and
Standard Trust Deed. a division of Northwest Trustee Services, Inc., ('-STNTS"'), provide for·eclosure services in the
western states of the United States. Principals of Routh Crabtree Olsen, P.S./Routh Crabtree, APC ("Law Firm")
have an ownership interest in NTS-WA and AkT. NTS-ID is a wholly owned subsidiary of NTS-WA, and STNTS is
a registered "d.b.a."
NTS-ID was created to act as a non-Judicial foreclosure trustee in Idaho.
Relationship of Northwest Trustee Services, Inc. and the Law Firm. The Trustee provides trustee services in a
growing number of states. The Law Firm provides legal services in many of the same states. The Trustee and the
Law Firm exist 1n close proximity. typically 1n the same building. This allows quick foreclosure file handofls to the
Law Firm when legal services are required
bankruptcy. eviction processing or more serious litigation).
Our Disclosure.
of the Law Firm have an ownership interest in NTS-WA and a principle has an
ownership mterest in AkT. NTS-ID 1s a wholly owned subsidiary of NTS-WA.
Northwest Trustee Services. inc., a Washington corporation ("NTS-WA"), Northwest Trustee Services, Inc.,
an Idaho corporation ("NTS-10"), Alaska Trustee, LLC, an Alaska limited liability company ("AkT"), and
Standard Trust Deed. a division of Northwest Trustee Services, Inc., ("STNTS"), provide foreclosure
services in the western states of the United States. Principals of Routh Crabtree Olsen, P.S.iRouth
Crabtree. APC ("Law Firm") have an ownership interest in NTS-WA and AkT. NTS-10 is a wholly 01,;vned
subsidiary of NTS-V/A, and STNTS is a registered "d.b.a."
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Wells Fargo erred in thousands of foreclosures
http://www.kpic.com/nev,1s/business/ l 05909953.html
By ALAN ZIBEL AP Real Estate Writer
Story Published: Oct 27, 2010 at 3:36 PM PDT

WASHINGTON (AP) - Wells Fargo admitted Wednesday it made mistakes in the paperwork
for thousands of foreclosure cases and promised to fix them
Wells Fargo described the mistakes as technical and said it has no plans to halt the
foreclosure process, though filing new paperwork will cause some delays
"We don't believe that there are instances in which the foreclosures would not have occurred
otherwise," said Teri Schrettenbrunner, a Wells Fargo spokeswoman. The documents are
being refiled in the 23 states where a judge's approval is needed to complete a foreclosure.
Wells Fargo & Co.'s CEO, John Stumpf, has declined to join Bank of America Corp., Ally
Financial lnc.'s GMAC Mortgage and other banks in suspending foreclosures because of
flawed paperwork that surfaced at several large banks.
On a conference call with investors this month, Stumpf said the bank is "confident that our
practices, procedures and documentation" are accurate.
Depositions of two Wells Fargo employees have called the company's foreclosure practices
into question. A Fort Mill, S.C.-based Wells employee said in a deposition taken last March
that she signed between 300 and 500 foreclosure documents per day,
In another deposition taken in May, another Wells employee said he verified only the dates
on up to 150 foreclosure documents he signed daily and relied on co-workers to ensure that
other information was correct.

Realty'f

..

http://www.realtytrac.com/property/ID/Star/83669/ I 05 l 2%20W% 20Achillea% 20St/geo/
43.690650939941406,-1 I 6.48461151l23047#nearbyHomes
"
&

S!NGLE FJlJv1!L Y RESIDENCE
5U!L T 20Gi

The property at 10512 W Achillea St is located in Star in Ada County, Idaho. With interior space of 1,742
square feet, and a lot that has 7,013 square feet, 10512 W Achillea St, Star, ID 83669 is a Single Family
Residence.

Not Listed 1051 2 W Achillea St
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Average Foreclosure Sates Price

PROPERTY TAX HISTORY
YEAR

LAND

IMPROVEMENTS

TOTAL

TAX

TAX%

2010

$18,000

$117,700

$135,700

$1,042.86

0.77%·

SALES HISTORY
DATE

AMOUNT

PRICE/SF

7/29/2010

NA
NA
NA

NA
NA
NA

12/15/2005
9/17/2001
"
Qo

S!!'K:iLc F/'.rv'.il Y RESIDEf,JCE

8UILT2DC>:
The property at 10512 W Achillea St is located in Star in Ada County, Idaho. With interior space of 1,742
square feet, and a lot that has 7,013 square feet, 10512 W Achillea St, Star, ID 83669 is a Single Family
Residence.
NOT LISTED
Estimated V2!ue:

$161,623
$5,754

http://www.realtytrac.com/forecl os ure/reo/\.ve lls-fargo-reo .html

http://www.realtytrac.com/property/ID/Star/83669/10512%20W%20Achillea%20St/geo/
43.690650939941406,-116.48461151123047#nearbyHomes
Estimated Value: $161,623 $5,754

http://www.real tytrac. com/foreclosure/reo/wells-fargo-reo .html
What is an REO?
REO is an acronym for real estate owned and is industry jargon for foreclosure property repossessed by banks or
lenders. If a lender or bank is the highest bidder a foreclosure auction - or if no third party bids at the auction -
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•
the property reverts back to the lender and becomes an REO. REOs are owned by banks. Lenders go to great
lengths to sell REOs. For banks, however, bank-owned homes are a liability.
One of the primary advantages of buying a bank-owned REO property is that investors are purchasing a property
without liens or other encumbrances. Before lenders make REO properties available for sale, they typically
expunge all liens or claims against the property. Any cloud on the title - a second or third mortgage, mechanics
liens, taxes or any other liens attached by creditors - are wiped out. Moreover. skilled investors can negotiate with
the lender's loss mitigation department to discount the price to a fraction of its market value. Besides negotiating
price, many buyers of REO properties also negotiate favorable lending terms below existing market rates.
Since the seller of REO homes is also the lender. you can negotiate with the bank to have them pay for all or some
of the closing costs.
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MAKING H \'\ r AFFORDABLE
v_~,
•
•

HELPING YOU STAY IN YOUR HOME.
be

•

5'1<

ts more

to

Act now to get the help you need!
[Servicer Logo]

[Date]

[Name] .
[Address 1]
[Address 2]

Loan#:
Property Address:

Dear _ _ _ _ __

Congratulations! You are eligible for a Home Affordable Modification. As previously described, if you comply with the terms

of the Home Affordable Modification trial period plan, we will modify your mortgage loan and waive all prior late charges
that remain uripaid.
The enclosed Home Affordable Modification Agreement ("Modification Agreement") reflects the proposed terms of your
modified mortgage.
How to Accept This Offer:

(ihill

COMPLETE AND RETURN THE ENCLOSED AGREEMENT BY THE DUE DATE

To accept this offer, you must sign and return both copies of the Modification Agreement to us in the enclosed, pre-paid
envelope by [INSERT DATE]. If the Modification Agreement has notary provisions at the end, you must sign both copies
before a notary public and return the notarized copies to us. We encourage you to make a copy of all documents for your
records. If you do not send both signed copies of the Modification Agreement by the above date, you must contact us if you
still wish to be considered for this program and have your loan modified.

Ji01J

CONTINUE TO MAKE YOUR TRIAL PERIOD PAYMENTS ON TIME

Be certain to make any remaining trial period payments on or before the dates they are due. If the trial period payments are
made after their due dates or in amounts. different from the amount required, your loan may not be modified.
To better understand the proposed terms of your modified mortgage, please read the attached summary of your modified
mortgage and the Modification Agreement.
We look forward to hearing from you no later than [insert date].
Sincerely,

Tbe Making Home Affofi/~bfe program was created to help millions-Of homeowners refinance or mtltlifY-tbeirmoljtgage5: As part ofthis prog~m, . ,,
- - - --- -We~4'9Uflnoit9"'9e serYicer~llif;fhe f.edffal.G(Jvemmentarewaoong.to_offff yj)tmptions..to ijelp;yOJ1sta~11yoULOO_rne.~ ___ ~.
•
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'~=

Attachments: Summary of Your Modified Mortgage, Two copies of the Modification Agreement

l
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Here is a summary of your modified mortgage.

NEW PRINCIPAL BALANCE. Any past due amounts as of the end of the trial period, including unpaid interest, real estate
taxes, insurance premiums, and certain assessments paid on your behalf to a third party, will be added to your mortgage
loan balance. In addition, your mortgage insurance premium may increase as a result of the higher mortgage loan balance.
If you fulfill the terms of the trial period including, but not limited to, making any remaining trial period payments, we will
waive ALL late charges that have accrued and remain unpaid at the end of the trial period.

[INTEREST RATE. The interest rate on your modified loan will be adjusted as noted in the attached Modification Agreement
in Section 3.C.]
[TERM EXTENSION. To reduce your mortgage payment, we will extend the term of your mortgage. This means we will
spread your payments over a longer period.]
[DEFERRAL OF PRINCIPAL. To further reduce your mortgage payment, we will defer collection of and not collect interest on
of your outstanding principal. You will not be required to make monthly payments on that portion. This portion of
$
principal will be due when you pay off the modified loan, which will be when you sell or transfer an interest in your house,
refinance the loan, or when the last scheduled payment is due.)
[PRINCIPAL FORGIVENESS. To further reduce your mortgage payment, we will forgive a portion of your outstanding
principal equal to$
. You will never be required to repay this amount. However, there could be income tax
consequences related to this forgiveness, and you should consult a tax advisor.]
[PRINCIPAL REDUCTION ALTERNATIVE. You may be eligible to have some of your principal forgiven on a deferred basis. If
you make your monthly mortgage payments on time, we will forgive$_ of the principal balance of your loan each year on
the anniversary of your first trial period payment date for three years. You will lose this benefit if your modified loan loses
good standing, which means that the equivalent of three full monthly payments are due and unpaid on the last day of any
month, at any time during this three year period, including all accrued and unapplied amounts, even if the mortgage loan is
later brought current. Any principal forgiveness will be reported to the Internal Revenue Service and may have tax
consequences. Therefore, you are advised to seek guidance from a tax professional. Please contact us at 1.8XX.XXX.XXXX if
you do not want principal forgiveness, we may have other modification options for .you.]
[ESCROW ACCOUNT. The terms of your Modification Agreement require the servicer to set aside a portion of your new
monthly payment in an escrow account for payment of your property taxes, insurance premiums and other required fees.
Any prior waiver of escrows by your lender is no longer in effect. [Servicer] will draw on this account to pay your real estate
taxes and insurance premiums as they come due. Please note that your escrow payment amount will adjust if your taxes,
insurance premiums and/or assessment amounts change, so the amount of your monthly payment that [Servicer) must
place in escrow will also adjust as permitted by law. This means that your monthly payment may change. Your initial
monthly escrow payment will be$
. This amount is included in the loan payment noted in Section 3.C.
of the enclosed Modification Agreement; you do not need to remit this amount separately.]
[ESCROW SHORTAGE. Due to the timing of your tax and insurance payments, we have determined that there is a shortage
of funds in your escrow account in the amount of$
. You may pay this amount over a _ _-year(_ months)
period. This monthly payment has already been included in the monthly escrow payment stated above. If you wish to pay
the total shortage now in a lump sum, please contact us. Paying this amount now in a lump slim will reduce your new
monthly mortgage payment.] [Servicer may include alternative provisions to deal with an escrow shortage in accordance
with applicable law.]
PAYMENT SCHEDULE. The enclosed Modification Agreement includes a payment schedule in Section 3.C. showing your
payment plan for the life of your modified loan after the trial period.
FEES. There are no fees or other charges for this modification.
REPRESENTATIONS. Please read the enclosed Modification Agreement carefully and make sure that you understand it
and that the statements set forth in the "My Representations" section are true and accurate. If you have any questions,
please contact us at (1.000.000.0000].
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Here is a summary of your modified mortgage.

[BORROWER INCENTIVE. If you make your monthly mortgage payments on time, you will accrue a monthly benefit equal
to$
[the lesser of: (i) $83.33 or (ii) one-half of the reduction in the monthly mortgage payment]. As long as
your mortgage loan does not lose good standing, which means that the equivalent of three full monthly payments are
due and unpaid on the last day of any month, we will apply your accrued monthly benefit to your mortgage loan and
reduce your principal balance after each of the first through fifth anniversaries of the month in which the trial period plan
is executed. If your modified loan loses good standing at any time during this five year period, you will lose all accrued but
unapplied principal reduction benefits and will no longer be eligible to accrue additional principal reduction benefits even
if the mortgage loan is later brought current.] [This provision should only be included if the borrower's monthly mortgage
payment (principal, interest, property taxes, hazard insurance, flood insurance, condominium association fees and
homeowner's association fees, as applicable, but excluding mortgage insurance) is reduced through the Home Affordable
Modification Program by six percent or more]
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HELPING YOU STAY IN YOUR HOME.
[Servicer Logo]

/.~."<'/.~,,,

MAKING H \H AFFORDABLE

You may be able to make your payments more affordable!
Call 1.8XX.XXX.XXX for Immediate Assistance.

[Date]
[Name]
[Address 1]
[Address 2]

[Loan number]

Congratulations! You are approved to enter into a trial period plan under the Home Affordable Modification Program.
This is the first step toward qualifying for more affordable mortgage payments. Please read this letter so that you
understand all the steps you need to take to modify your mortgage payments.
What you need to do ...
To accept this offer, you must make your first monthly "trial period payment." To qualify for a permanent
modification, you must make the following trial period payments in a timely manner:
51

1 payment: $X,XXX.XX by XX/01/XX
2"d payment: $X,XXX.XX by XX/01/XX
3'd payment: $X,XXX.XX by XX/01/XX
[4th payment: $X,XXX.XX by XX/01/XX]
After all trial period payments are timely made and you have submitted all the required documents, your mortgage
will be permanently modified. (Your existing loan and loan requirements remain in effect and unchanged during the
. trial period.) If each payment is not received by [mortgage servicer] in the month in which it is due, this offer will
end and your loan will not be modified under the Making Home Affordable Program.
If you have any questions or if you cannot afford the trial period payments shown above but want to remain in your
home, or if you have decided to leave your home but still want to avoid foreclosure, please call us at 1.SXX.XXX.XXXX
as we may be able to help you. (Also, please review the attached "Frequently Asked Questions.")

Sincerely,
· [Servicer Contact Person Name]
[Servicer Contact Person Title]
[Servicer Name]

Attachments: (1) Frequently Asked Questions and (2) Additional Trial Period Plan Information and Legal Notices
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Get the answers you need to some of the most common questions.

Q. What else should I know about this offer?

•

If you make your new payments timely we will not conduct a foreclosure sale.

•

You will not be charged any fees for this trial period plan or a permanent modification.

•

If your loan is modified, we will waive all unpaid late charges.

•

Your credit score may be adversely affected by accepting a trial period plan. The impact of a permanent
modification on a credit score depends on the homeowner's entire credit profile. For more information
about your credit score, go to http:(/www.ftc.gov/bcp/edu/pubs/consumer/credit/cre24.shtm.

•

You may be required to attend credit counseling.

Q. Why is there a trial period?

The trial period offers you immediate payment relief and gives you time to make sure you can manage the lower
monthly mortgage payment. The trial period is temporary, and your existing loan and loan requirements remain
in effect and unchanged during the trial period.
Q. How was my new payment in the trial period determined?

Your trial period payment is approximately 31% of your total gross monthly income, which we determined to be
$
based upon the income documentation you provided. If the loan is successfully modified, your new
payment also will be based on 31% of your gross income. In addition, if your existing payment includes mortgage
insurance premiums, this amount will also be added to your payment. If we were able to permanently modify your
loan today, we estimate your modified interest rate would be_%. Your final modified interest rate may be
different.
The modified payment should be sufficient to pay the principal and interest as well as property taxes, insurance
premiums and other permissible escrow fees based on our recent analysis of these costs. Your modified monthly
payment may change if your property taxes and insurance premiums change. If you did not have an escrow
account before, the timing of your tax and insurance bills may require that you make a payment to cover any
such bills when they come due. This is known as an escrow shortage. Your loan has an escrow shortage of
$
; this can either be paid in a lump sum when the loan is modified or over the next...:____ months in an
amount of $__ per month in addition to your modified monthly mortgage payment. If you wish to pay the total
shortage as a lump sum, please contact us at l.8XX.XXX.XXXX.
Q. When will I know if my loan can be modified permanently and how will the modified loan balance
be determined?

Once you make all of your trial period payments on time, we will send you a modification agreement detailing the
terms of the modified loan. Any difference between the amount of the trial period payments and your regular
mortgage payments will be added to the balance of your loan along with any other past due amounts as
permitted by your loan documents. While this will increase the total amount that you owe, it should not
significantly change the amount of your modified mortgage payment as that is determined based on your total
monthly gross income, not your ioan balance.
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Get the answers you need to some of the most common questions.

'

Q. Are there incentives that I may qualify for if I am current with my new payments?

Once your loan is modified, you can earn a pay-for-success incentive for every month that you make on-time
payments beginning with the trial period payments. Depending on your modified monthly payment, you may
accrue up to $1,000 each year for five years for a maximum of $5,000. This important benefit, which will be

applied to your principal balance each year after the anniversary date of your first trial period payment due date,
will help you earn equity in your home by reducing the amount that you owe. However, you must remain current
on your loan. You will lose this benefit if your modified loan loses good standing, which means that the equivalent
of three full monthly payments are due and unpaid on the last day of any month, at any time during this five year
period. If you lose this benefit, you will lose all accrued, unapplied incentive payments.
[In addition, once your loan is permanently modified, you may be eligible to have some of your principal forgiven
on a deferred basis. So long as your modified loan remains in good standing, we will forgive$_ of the principal
balance of your loan each year on the anniversary of your first trial period payment date for three years. You will
lose this benefit if your modified loan loses good standing at any time during this three year period, including all
accrued and unapplied amounts. Any principal forgiveness will be reported to the Internal Revenue Service and
may have tax consequences. Therefore, you are advised to seek guidance from a tax professional. Please contact
us at 1.8XX.XXX.XXXX if you do not want principal forgiveness, we may have other modification options for you.]
Q. Will my interest rate and principal and interest payment be fixed after my loan is permanently modified?

Once your loan is modified, your interest rate and monthly principal and interest payment will be fixed for the life
of your mortgage unless your initial modified interest rate is below current market interest rates. In that case, the
below market interest rate will be fixed for five years. At the end of the fifth year, your interest rate may increase
by 1% per year until it reaches a cap. The cap will equal the market rate of interest being charged by mortgage
lenders on the day your modification agreement is prepared (the Freddie Mac Primary Mortgage Market Survey®
rate for 30-year fixed-rate conforming mortgages). Once your interest rate reaches the cap, it will be fixed for the
remaining life of your loan. Your new monthly payment will include an escrow for property taxes, hazard
insurance and other escrowed expenses. If the cost of your homeowners insurance, property tax assessment or
other escrowed expenses increases, your monthly payment will increase as well.

Q. What if I have other questions about a Home Affordable Modification that cannot be answered by my
mortgage servicer?

Call the Homeowner's HOPE™ Hotline at 1-888-995-HOPE (4673). This
Hotline can help with questions about the program and offers access to free HUDcertified counseling services in English and Spanish.
Q. What if I am aware of fraud, waste, mismanagement or misrepresentations affiliated with
the Troubled Asset Relief Program?

Please contact SIGTARP at 1.877.SIG.2009 (toll-free), 202.622.4559 (fax) or www.sigtarp.gov
and provide them with your name, our name as your servicer, your property address, loan
number and reason for escalation. Mail can be sent to: Hotline Office of the Special
Inspector General for Troubled Asset Relief Program, 1801 L Street NW, Washington, DC 20220.
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Here's additional information you need to know about the Home Affordable Modification Program.

Additional Trial Period Plan Information and Legal Notices
The terms of your trial period plan below are effective on the day you make your first trial period payment, provided
you have paid it on or before [Month XX, 20XX]. You and we agree that:
We will not proceed to foreclosure sale during the trial period, provided you are complying with the terms of
the trial period plan
•

Any pending foreclosure action or proceeding that has been suspended may be resumed if you are notified in
writing that you failed to comply with the terms of the trial period plan or do not qualify for a permanent
modification.

•

You agree that the servicer will hold the trial period payments in an account until sufficient funds are in the
account to pay your oldest delinquent monthly payment. You also agree that the servicer will not pay your
interest on the amounts held in the account. If any money is left in this account at the end ofthe trial period
plan, those funds will be deducted from amounts that would otherwise be added to your modified principal
balance.

•

The servicer's acceptance and posting of your new payment during the trial period will not be deemed a
waiver of the acceleration of your loan (or foreclosure actions) and related activities, and shall not constitute
a cure of your default under your loan unless such payments are sufficient to completely cure your entire
default under your loan.

If your monthly payment did not include escrows for taxes and insurance, you are now required to

do so:
•

You agree that any prior waiver that allowed you to pay directly for taxes and insurance is revoked. You agree
to establish an escrow account and to pay required escrows into that account.

Your current loan documents remain in effect; however, you may make the trial period payment instead of the
payment required under your loan documents:
•

You agree that all terms and provisions of your current mortgage note and mortgage security instrument
remain in full force and effect and you will comply with those terms; and that nothing in the trial period plan
shall be understood or construed to be a satisfaction or release in whole or in part ofthe obligations
contained in the loan documents.
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Supplemental Documentation-Frequently Asked Questions Home Affordable Modification
Program 2009- 2010 Conversion Campaign January 6, 2010
Q0106-0l If a borrower did not make all required trial period payments by the end of the original
trial period, but was nevertheless granted a Trial Period Extension under HAMP Waiver
#20090803, as amended, may the borrower be offered a permanent HAMP modification if the
borrower is otherwise eligible and makes all required trial period payments by the end of the Trial
Period Extension?
Yes. HAMP Waiver #20090803 required that a borrower make all original trial period payments by the
end of the original trial period to qualify for a Trial Period Extension. Notwithstanding this .
requirement, a borrower who received a Trial Period Extension without making all of the original trial
period payments by the end of the original trial period may be offered a permanent HAMP modification
as long as: (i) the borrower makes all required trial period payments by the end of the Trial Period
Extension; and (ii) the borrower is otherwise eligible under HAMP.

December 30, 2009
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Ql230-0l During the temporary review period required under Supplemental Directive 09-10, are
the borrower notification requirements of Supplemental Directive 09~08 suspended for borrowers
who have been evaluated and determined to be ineligible for HAMP for reasons other than
property ineligibility?
During the temporary review period required under Supplemental Directive 09-10, servicers must send
a non-approval notice that complies with the requirements of Supplemental Directive 09-08 to a
borrower who has submitted all required documents and trial payments and who has been determined
to be ineligible because the property is (a) not the borrower's principal residence, (b) vacant or
condemned, or ( c) more than four dwelling units. In addition, servicers should cancel these trial
modifications from the Treasury system of record.
During the temporary review period required under Supplemental Directive 09-10, borrowers who have
submitted all required documents and trial payments and who have been determined to be ineligible for
any reason other than property ineligibility must be sent a notice similar to the following:
Based on our preliminary review, you may not be eligible for HAMP because [insert reason for nonapproval as per Supplemental Directive 09-08]. However, at the direction of the Treasury Department,
your mortgage loan has been placed in a review period until January 31, 2010. During this time you
should continue to make your trial period payments. If you believe the information used in our
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preliminary review is incorrect or you have additional information that we may not have considered,
please contact us immediately at [XXX/ XXX/ XXXXJ but no later than [insert date that is 30 days from
the date of this notice]. The notice should clearly state that the borrower will continue to be considered
for HAMP through the later of January 31, 2010 or 30 days from the date of the notice provided to the
borrower and will receive an additional written communication of the final eligibility decision.
Borrowers who receive this notice should not be canceled in Treasury's system of record (IR2) and
should not be considered for, or offered alternative modification options during the extended review
period.
December 22, 2009
Ql222~01

How should servicers handle situations where an eligible borrower successfully

completed the HAMP trial period but has not been converted by the servicer to a permanent
modification in a timely fashion?
In situations where an eligible borrower successfully completed the trial period (including providing
the required documentation and making the required payments) and should have been converted to a
permanent modification, but for reasons beyond their control were not timely evaluated for a
permanent modification, the servicer must promptly make a determination as to whether the borrower
is eligible for a permanent HAMP·modification. If the borrower is eligible, then the servicer must offer
the borrower a permanent HAMP modification as s0on as possible, but in no event later than sixty days
after discovering the error, including, but not limited to, discovery through notification from MHA
Compliance, the servicer's own procedures, or notice provided by the borrower. In addition, servicers
must make permanent HAMP modification offers to elig~ble borrowers that are identified as currently
being in this situation by February 28, 2010. The permanent HAMP modification offered must put the
borrower in the same position as he or she would have been had the servicer converted the borrower to
a permanent modification in accordance with the program requirements. A borrower in this situation
remains eligible for a permanent HAMP modification regardless of whether the borrower failed to make
trial period payments following the successful completion of the trial period.

In order to achieve this result, the servicer should take the following steps:

0 the modification should be made effective as of the date the modification would have become effective
if the servicer had converted the borrower in a timely fashion (the "Modification Effective Date") and
the applicable Interest Rate Cap shall be the first Freddie Mac Weekly Primary Mortgage Market
Survey (PMMS) Rate for 30/year fixed rate conforming loans, rounded to the nearest 0.125 percent,
issued in the month prior to the Modification Effective Date. For example, for a loan with a
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Modification Effective Date of July 1, 2009, the Interest Rate Cap should be 5.29% which is the PMMS
Rate issued in June 2009 (the PMMS archives are available at
http://www.freddiemac.com/pmms/docs/30/yr historics.xls );

Dthe initial unpaid principal balance of the modification should be the unpaid principal balance of the
loan as of the Modification Effective Date, plus all accrued but unpaid amounts allowed to be
capitalized under HAMP as of the Modification Effective Date; Dany payments made by the borrower
after the Modification Effective Date until the time of conversion should be applied retroactively in
accordance with the modified terms; however, any shortfalls between the actual payments made by the
borrower after the Modification Effective Date (including any missed payments) and payments that are
due under the modified terms until the time of conversion must be advanced by the servicer, capitalized
and deferred as a non/interest bearing amount that is due and payable by the borrower at the time of
payoff, maturity or transfer. The servicer may collect this amount subject to such restrictions as the
investor may establish including, but not limited to, restrictions on collecting this amount in the event
of a short payoff or other disposition of the loan; Dif, due to a shortfall in payments, amounts are
deferred, the servicer must amend the Home Affordable Modification Agreeme~t in accordance with the
Document Summary for the modification agreement; and Dthe servicer must take the necessary steps to
correct any credit reporting for the borrower since the Modification Effective Date. As part of its regular
compliance activities, MHA Compliance will test for compliance with this guidance. In addition, MHA
Compliance has been conducting, and intends to continue to conduct, focused file reviews on
populations of aged trial modifications.Servicers should note that this guidance does not apply to
situations where a borrower has been granted a Trial Period Extension under HAMP Waiver
#20090803 because the borrower made all required trial period payments during the original trial
period but did not submit all necessary documentation. In that situation, the borrower must make an
additional trial period payment for each extension month by the end of the Trial Period Extension to
receive a permanent HAMP modification.
December 11, 2009
Ql211~01

During December 2009, for borrowers currently in active trial periods that have made

their first trial period payments, may a servicer consider a borrower's trial period plan offer to
have expired if the borrower has not returned all required documentation within 60 days of the
offer? No. Notwithstanding the guidance provided in Supplemental Directive 09/01 regarding the
servicer's ability, in its discretion, to consider the offer of a trial period plan to have expired at the end of
60 days if the borrower has not submitted all documentation required under HAMP, during December
2009 servicers may not exercise this right and must give borrowers the full length of the trial period,
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including any available trial period extension, to submit all required documentation prior to
considering the trial period plan to have expired and cancelling the trial period from the Treasury
system of record. In addition, to the extent that servicers have already cancelled trial period plans
scheduled to end in December 2009 as a result of incomplete documentation where the borrower did
not have the entire trial period to submit income documentation, Treasury strongly encourages
servicers to reverse this action in order to give the borrower the full length of the trial period to satisfy
the HAMP documentation requirements. The guidance provided Q71 of the November 12, 2009 version
of the HAMP frequently asked questions does not apply to any such reversals.
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We have also updated the Guide to include the acceptable methods a Borrower may use to demonstrate
his or her intent to accept an alternative to foreclosure offer, and to indicate that a Borrower's verbal
intent to accept an offer is not effective if the offer for an alternative to foreclosure is made less than 37
days prior to a scheduled foreclosure sale. Servicers should make appropriate changes to the Model
Evaluation Clauses to delete the reference to verbal intent to accept if an offer is made less than 37 days
prior to a scheduled foreclosure sale.
We currently require Servicers to instruct the foreclosure attorney/trustee to send the post-referral to
foreclosure solicitation letter within five Business Days following the referral to foreclosure, but no later
than the 125th day of delinquency. As a result of the updated requirements for postponing a referral to
foreclosure, we have revised the post-referral to foreclosure solicitation requirement to provide that
Servicers must instruct the foreclosure attorney/trustee to send the post-referral to foreclosure solicitation
letter within five Business Days following the referral to foreclosure.
Sections 64.6, Evaluation Hierarchy, Borrower Solicitation and Communication, 66.9.1, When to Initiate
Foreclosure on a First-Lien or a Second Mortgage/Home Improvement Loan (HIL), 66.32.1, Foreclosure
Sale Postponement, and 66.41, Complete Borrower Response Packages Received after the Foreclosure
Sale has been Scheduled, have been updated to reflect these changes.
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HAMP DUAL TRACKING
Fannie Mae and Freddie Mac to Align Guidelines for Servicing April 28, 2011
Delinquent Mortgages
Updated Framework to Include Servicer Incentives and Penalties
Stefanie Johnson (202) 414-6376

Contact: Corinne Russell (202) 414-6921

Washington, DC - Federal Housing Finance Agency Acting Director Edward J. DeMarco has
directed Fannie Mae and Freddie Mac (the Enterprises) to align their guidelines for servicing
delinquent mortgages they own or guarantee. The updated framework will establish uniform
servicing requirements as well as monetary incentives for servicers that perform well and penalties
for those that do not.
"FHFA's directive to align Enterprise policies for servicing delinquent mortgages should result in
earlier servicer engagement to identify the best solution available for homeowners, given their
individual circumstances," DeMarco saiq.
The updated guidelines also address the so-called "dual track" by requiring servicers to contact
borrowers as soon as they become delinquent and focus solely on remediating that delinquency.
The foreclosure process may not commence if the borrower and servicer are engaged in a good
faith effort to resolve the delinquency. The servicer must conduct a formal review of each case to
ensure a borrower has been considered for foreclosure alternatives before the loan is referred for
foreclosure. Even after foreclosure processing begins, financial incentives are provided to
encourage servicers to continue to help borrowers pursue a foreclosure alternative
Consistent with statements recently issued by federal and state regulators, this initiative is intended
to deal with identified problems in mortgage servicing. The updated framework will streamline
and expedite borrower outreach, align mortgage modification terms and requirements, and
establish a consistent schedule of performance-based incentive payments and penalties. Fannie
Mae and Freddie Mac will each issue detailed guidelines to their servicers in the second and third
quarters of 2011.
"Once fully implemented by the servicing industry, the Enterprises' aligned policies should give
homeowners a greater understanding of the process and faster resolution by requiring earlier
contact, more frequent communication, and prompt decisions," said DeMarco. "Equally important,
the newly aligned policies will minimize taxpayer losses by ensuring that Enterprise loans are
serviced efficiently and fairly.
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The Federal Housing Finance Agency regulates Fannie Mae, Freddie Mac
"FHFA's directive to align Enterprise policies for servicing delinquent mortgages should result in earlier servicer
engagement to identify the best solution available for homeowners, given their individual circumstances," DeMarco
said.The updated guidelines also address the so-called "dual track" by requiring servicers to contact borrowers as soon
as they become delinquent and focus solely on remediating that delinquency. The foreclosure process may not
commence if the borrower and servicer are engaged in a goodfaith effort to resolve the delinquency. The servicer must
conduct a formal review of each case to ensure a borrower has been considered for foreclosure alternatives before the
loan is referred for foreclosure. Even after foreclosure processing begins, financial incentives are provided to encourage
servicers to continue to help borrowers pursue a foreclosure alternative.
Consistent with statements recently issued by federal and state regulators, this initiative is intended to deal with identified problems
in mortgage servicing. The updated framework will streamline and expedite borrower outreach, align mortgage modification terms
and requirements, and establish a consistent schedule of performance-based incentive payments and penalties. Fannie
Mae and Freddie Mac will each issue detailed guidelines to their servicers in the second and third quarters of 2011.

The Federal Housing Finance Agency regulates Fannie Mae, Freddie Mac
"FHFA's directive to align Enterprise policies for servicing delinquent mortgages should result in earlier° servicer
engagement to identify the best solution available for homeowners, given their individual circumstances," DeMarco
said.The updated guidelines also address the so-called "dual track" by requiring servicers to contact borrowers as soon
as they become delinquent and focus solely on remediating that delinquency. The foreclosure process may not
commence if the borrower and servicer are engaged in a goodfaith effort to resolve the delinquency. The servicer must
conduct a formal review of each case to ensure a borrower has been considered for foreclosure alternatives before the
loan is referred for foreclosure. Even after foreclosure processing begins, financial incentives are provided to encourage
servicers to continue to help borrowers pursue a foreclosure alternative.
Consistent with statements recently issued by federal and state regulators, this initiative is intended to deal with identified problems
.in mortgage servicing. The updated framework will streamline and expedite borrower outreach, align mortgage modification terms
and requirements, and establish a consistent schedule of performance-based incentive payments and penalties. Fannie
Mae and Freddie Mac will each issue detailed guidelines to their servicers in the second and third quarters of 2011.

1)
The homeowner has suffered an economic or other hardship that makes them eligible for
consideration under the Home Affordable Mortgage Program (HAMP), or the homeowner is
applying for modification of their loan for a standard modification to reduce payments, reduce
:interest, or reduce principal so that it is affordable and the homeowner can stay in the home.
2)
They entered into a HAMP trial plan or forbearance plan with the servicer, and payments are
reduced.
3)
The servicer told them to skip a payment, and not to pay for a certain month's
payment.
4)
After reduced payments begin, the servicer begins sending monthly statements with
arrearages and a "total amount due" ever growing in size, sometimes with late charges and "other
charges."
Does the loan servicer's communications regarding skipped payments violate Colorado's
Consumer Equity Protection Act? If the proposed modification is a "covered loan" as defined by
the statute, the lender and its agents, which must include the servicer, must comply with strict
requirements. Chief among these is that a lender cannot recommend or encourage default on an
existing loan or other debt:
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"(g) No recommending default. No lender shall recommend or encourage default on an existing
loan or other debt prior to and in connection with the closing or planned closing of a covered loan
that refinances all or any portion of such existing loan or debt." Colo. Rev. Stat. Ann. § 5-3.5-103.
Case law in other jurisdictions, including Illinois, indicates that a borrower may not directly
enforce HAMP Guidelines and the servicer's agreement with the federal government, BUT may
enforce a TPP as a valid and binding contract.
HAMP violations may be the basis of state law
claims.

Moreland v. Marwich, 665 P. 2d 613 (CO 1983)
Trial court erred in excluding evidence of an oral agreement between debtor and bank to modify
payment schedule on secured obligations.
"To ignore evidence that the written instruments have been modified and that the debtor is not in
default under the current agreement between the parties would sacrifice the very protections
against unwarranted summary foreclosures that C.R.C.P. 120 was expanded by construction and
revision to accord."
Discovery Land and Development Company v. Colorado-Aspen Development Corp., 577 P2d
1101 (Colo. Ct. App. 1978
Where an oral modifica.tion agreed to by the parties has been fully performed, a contract which
affects an interest in real property may be modified as to a material condition by a subsequent oral
agreement without violating the Statute of Frauds.
Goodwin v. District Court, 779 P2d 837 (CO 1989)
Mortgagor is entitled to raise defenses of waiver and estoppel in Rule 120 proceeding
Once the mortgagor raises the real party in interest defense, the burden devolves upon the party
seeking the OAS to show that it is the real party in interest.
James H. Moore & Associates Realty, Inc. v. Arrowhead at Vail, 892 P. 2d 367 (Colo. Ct.
App. 1994)
An express provision in a written agreement n:iay be waived, either expressly or by implication.
Waiver may be implied if a party engages in conduct which manifests an intent to relinquish the
right or privilege or acts inconsistently with its assertion.
Burnford v. Blanning, 540 P 2d 337 (CO 1975)
Sufficient part performance of an oral modification of written land contract removes it from
operation of the Statute of Frauds.
Chamberlain v. Poe, 256 P. 2d 229 (CO 1953)
When one by his conduct, actions, or words, leads another to believe in existence of certain
condition of things of more or less advantage to the other and resulting in the other's action and
reliance thereon, so as to change his existing position, actor is forever precluded from asserting
against the other a different state or condition of things as existing at the time.
Alpino v JPMorgan Chase Bank NA, 2011 WL 1564114 (D. Mass., Apr. 21, 2011)
Bank's failure to abide by HAMP terms may give rise to causes of action under state law.
Boyd v. US Bank NA, 2011 WL1374986 (E.D. Ill Apr. 12, 2011)
HAMP violations can predicate claims under state consumer protection statutes, including unfair
practices acts claims.
Bosque v. Wells Fargo Bank NA, 2011 WL304725 (D. MA Jan 25, 2011)
HAMP Trial Period Plans are binding contracts between lenders and borrowers, and when
accepted by borrowers and payments made, are enforceable.
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If a borrower qualifies under the Guidelines HAMP, servicer should offer a TPP agreement. It is a
standard four page contract.
U.S. Treasury, HAMP Supplemental Directive No. 09-01 (13-14)
If the servicer concludes that the borrower is in danger of imminent default, the
servicer must consider a HAMP modification.
To ensure that a borrower at risk of foreclosure has the opportunity to apply for the HAMP,
servicers should not proceed with a foreclosure sale until the borrower has been evaluated for the
program, and must use reasonable efforts to contact borrowers facing foreclosure to determine
their eligibility for HAMP.
Standard TPP Terms
"After all trial period payments are timely made and you have submitted all the required
documents, your mortgage will be permanently modified."
Freddie Mac Bulletin 2009-28 Governing Required Servicer Actions and Documents
-Borrowers not required to sign or return the TPP Notice.
-Servicer must retain copy of TPP Notice in the file and record the date that it was sent to the
Borrower.
-Timely receipt of the first payment under the TPP Notice is evidence of borrower's acceptance of
the TPP terms and conditions.
Freddie Mac HAMP Backup Modification Terms
Servicer must offer backup modification to homeowner who makes ali required TPP payments for
some reasons did not meet all of the eligibility criteria.

Colorado Foreclosure Defense - "My Servicer Told Me Not to Make a Payment"
The homeowner has suffered an economic or other hardship that makes them eligible for
consideration under the Home Affordable Mortgage Program (HAMP), or the homeowner is
applying for modification of their loan for a standard modification to reduce payments, reduce
interest, or reduce principal so that it is affordable and the homeowner can stay in the home.
2)
They entered into a HAMP trial plan or forbearance plan with the servicer, and payments are
reduced.
The servicer told them to skip a payment, and not to pay for a certain month's
3)
payment.
4)
After reduced payments begin, the servicer begins sending monthly statements with
arrearages and a "total amount due" ever growing in size, sometimes with late charges and "other
charges."
Does the loan servicer's communications regarding skipped payments violate Colorado's
Consumer Equity Protection Act? If the proposed modification is a "covered loan" as defined by
the statute, the lender and its agents, which must include the servicer, must comply with strict
requirements. Chief among these is that a lender cannot recommend or encourage default on an
existing loan or other debt:
"(g) No recommending defauit. No lender shall recommend or encourage default on an existing
loan or other debt prior to and in connection with the closing or planned closing of a covered loan
that refinances all or any portion of such existing loan or debt." Colo. Rev. Stat. Ann. § 5-3.5-103.
Are HAMP modifications or standard modifications "covered loans?" This one's a bit murky, and
I invite further comment and analysis by attorneys reading this blog.
1)
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The Colorado definition of a "covered loan" is as follows:
"(2) 'Covered loan' means a consumer credit transaction secured by property located within this
state that is considered a mortgage under section 152 of the federal "Home Ownership and Equity
Protection Act of 1994", 15 U.S.C. sec. 1602(aa), as amended, and regulations adopted pursuant
thereto by the federal reserve board, including, without limitation, 12 CFR 226.32, as amended;
except that, if the total points and fees paid by the obligor at or before closing exceed six percent
of the total loan amount, such loan shall be deemed to be a covered loan if the transaction
otherwise meets the requirements of this subsection (2)." Colo. Rev. Stat. Ann.§ 5-3.5-101.
15 U.S.C. sec. 1602(aa) states:
"A mortgage referred to in this subsection means a consumer credit transaction that is secured
by the consumer's principal dwelling, other than a residential mortgage transaction, a reverse
mortgage transaction, or a transaction under an open end credit plan, ifIs the proposed modification a "residential mortgage transaction?" Probably not:
"(w) The term "residential mortgage transaction" means a transaction in which a mortgage,
deed of trust, purchase money security interest arising under an installment sales contract, or
equivalent consensual security interest is created or retained against the consumer's dwelling to
finance the acquisition or initial construction of such dwelling." 15 U.S.C.A. § 1602.
In the .example above, the proposed modification is not to "finance the acquisition or initial
construction of such dwelling." Thus, it may be a "covered loan" governed by Colo. Rev. Stat.
Ann.§ 5-3.5-103. Each horneowner's situation must be analyzed carefully.
"The attorney general and any obligor of a covered loan may enforce this article with respect to
such covered loan in the manner provided for violations of the federal "Horne Ownership and
Equity Protection Act of 1994", 15 U.S.C. sec. 1639, and regulations adopted pursuant thereto by
the federal reserve board, including, without limitation, 12 CFR 226.32, as set forth in the federal
"Truth in Lending Act", 15 U.S.C. sec. 1640, and regulations adopted pursuant thereto by the
federal reserve board, including the provisions on civil liability, class actions, rescission,
correction, and bona fide error. Persons engaged in the purchase, sale, assignment, securitization,
or servicing of covered loans shall be liable under this article for the action or inaction of persons
originating such loans only in the manner and to the extent provided for violation of the federal
"Home Ownership and Equity Protection Act of 1994" and the federal "Truth in Lending Act", 15
U.S.C. sec. 1641, and regulations adopted pursuant thereto by the federal reserve board." Colo.
Rev. Stat. Ann. § 5-3.5-201.
For damages upon violation,·have a look at 15. U.S. C. Sec. 1640. The crux issue here is whether
the modification is a "covered loan." If the modification is a "covered loan," then the lender or its
agent, the servicer, may not recommend or encourage default. This means that the servicer's
conduct is unlawful.
Some of the foreclosure cases surfacing around the country involve outright forgery,
misstatements, or other actions that clearly invalidate the lender/servicer' s right to foreclose
Colorado Revised Statutes (C.R.S.) Section 38-35-201 defines spurious documents and liens as
follows:
"(3) 'Spurious document' means any document that is forged or groundless, contains a material
misstatement or false claim, or is otherwise patently invalid.
(4) 'Spurious lien' means a purported lien or claim of lien that:
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The order to show cause may be granted ex parte - this means that no notice to opposing parties
need be given prior to issuance of the order to show cause. The order to show cause then directs
the asserted lien holder or filer of the alleged spurious document to appear as a respondent after
they are served with the order.
In cases in which the lender/servicer can advance "no rational argument based on evidence or
the law," the spurious lien or document remedy is appropriate. If the deed of trust is found to be
spurious, the lien is effectively stripped from the property. If the promissory note is found to be
spurious, there is no debt.
In Colorado, only a "holder of an evidence of debt" may foreclose on the property. C.R.S. 38-38100.3 defines this party as follows:
"Holder of an evidence of debt" means the person in actual possession of or person entitled to
enforce an evidence of debt; except that "holder of an evidence of debt" does not include a person
acting as a nominee solely for the purpose of holding the evidence of debt or deed of trust as an
electronic registry without any authority to enforce the evidence of debt or deed of trust.
Foreclosure is only available to the lender or servicer if there is a power of sale clause in the deed
of trust. The power of sale clause allows the lender to sell the property to satisfy the debt, which is
represented by the promissory note you signed. You.signed two things - the promissory note, and
deed of trust. It's always a good idea to make sure the deed of trust has a power of sale clause ..
What if the lender does not have the right to foreclose? What if it's a large loan servicer processing
the sale of your property along with thousands of others based on missing documentation? Can you
contest the RIGHT of the supposed holder of your mortgage to seek a non-judicial foreclosure? If
the facts are there to support actual ownership of the debt by a third-party to the proceeding, you
may raise the "real party in interest" defense in the Rule 120 proceeding. In practical application,
this will be limited to just a few factual situations.
In 1989 the Colorado Supreme Court passed on the age-old legal maxim that a party seeking to
exercise a particular legal remedy must be the real party in interest. This means that the party must
OWN the legal right to exercise a particular claim. In Goodwin v. District Court, 779 P.2d 837
(Colo. 1989) the Court stated the issue as follows:
motion for a court order authorizing the sale of encumbered real property in accordance
with a power of sale contained in a deed of trust, should consider whether the moving parties are
real parties in interest, and also the asserted defenses of waiver and estoppel, in determining the
existence of a default or other circumstance authorizing the exercise of the power of sale contained
in the deed of trust.
·
The district court ruled that the only issue to be resolved at a Rule 120 hearing is whether there has
been a default under the terms of the note and that the "real party in interest" defense, as well as
the defenses of waiver and estoppel, should be raised in a separate action brought by the debtor to
enjoin the authorized sale."
In ruling for the debtors in the case, the court held as follows:
"Rule 120(a) authorizes "any interested person" to file a motion for an order of sale, and Rule
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120 is the requirement that the party seeking an order of sale have a valid interest in the property
allegedly subject to the power of sale. Unless the "real party in interest" defense is considered at a
Rule 120 hearing, any order for sale might well result in the sale of property in favor of a party
who has no legitimate claim to the property at all. Once a debtor in a Rule 120 proceeding raises
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the "real party in interest" defense, therefore, the burden should devolve upon the party seeking the
order of sale to show that he or she is indeed the real party in interest."
If the court disagrees with your Response and issues an order authorizing sale and you have the
basis for contesting the servicer's right to foreclose, you have two alternatives: 1) file for a
Temporary Restraining Order (TRO) and Injunctive Relief to put the sale on hold while the court
considers your defenses,
or 2) file for Bankruptcy protection if you are eligible. Bankruptcy protection may not ultimately
save your home, but it does automatically stay the foreclosure proceeding pending the
determination of whether the lender has the right to foreclosure.
If you have facts to support that the loan servicer is NOT the real party in interest, you need to
raise this defense by filing a proper response more than five days prior to the Rule 120 Hearing.
According to theGoodwin ruling, the burden of proof then shifts to the moving party (lender or
loan servicer) to introduce evidence supporting its right to foreclose.
Source: L.A. County Treasure
Now part of this may come from the foreclosure holiday but why cancel February? It probably has
to do with HAMP and also something with Fannie Mae and Freddie Mac now having unlimited
support. Also, HAMP offered extensions for many loans to January 31st:
"(BusinessWeek) Mortgage servicers must give U.S. homeowners more time before kicking them
out of the government's loan-modification program, reflecting further struggles in the execution of
the plan.
Servicers can't cancel an active Home Affordable trial modification scheduled to expire before
Jan. 31 for any reason other than property eligibility requirements, according to a posting today on
a government Web site. They must write to borrowers to inform them about missed payments or
needed documents, and give them at least 30 more days to submit them."
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A fraud and breach of fiduciary duty ruling against Wells Fargo in a major scandal in Minnesota may
have much broader ramifications for this sanctimonious bank.

The facts are not pretty. Wells Fargo, in its investment management operation, used securities lending
to boost returns. But the returns it increased appeared to be only those of the bank. Institutional
investors in various programs lost money as a result of this activity. Four Minnesota plaintiffs,
including two of the state's high profile charities, sued. A jury had already awarded the plaintiffs $29.9
million for fraud. A post trial ruling by the judge has added costs, interest, and reimbursement of fees
that looks set to more than $15 million to the total.
District Judge M. Michael Monahan concurred with the jury's main findings:
Wells Fargo breached its duty of full disclosure by not adequately disclosing that it was changing the
risk profile of the securities lending program, that it breached its duty of impartiality by favoring
certain participants over other participants, and that it breached its duty of loyalty .by advancing the
interest of the borrowing brokers to the detriment of one or more of the plaintiffs.
What makes this ruling interesting is that although it set aside a minor part of the jury award, a $1.6
million issue, to be subject to a new trial, is that it was punitive as a result of the judge's determination
that the fraud was systematic. It is unusual to award the payment of the plaintiff's attorney's fees, or to
order disgorgement of fees paid for services (the other component of the additional $15 million plus is
interest on the $29 .9 million). The basis for awarding attorneys' fees? The bank is such a menace to
i: ,, • ''r , ·:·: n.~' (hat tip
society that having counsel root it out is a public service. From the \ \ i
reader Ted L):
The judge said that the nonprofits' lawyers, led by Minneapolis litigator Mike Ciresi, provided a
"public benefit" by bringing the bank's wrongdoing to light. Thus, Monahan said, the bank must pay
the plaintiffs' attorneys fees and costs, which Ciresi's firm estimated at more than $15 million ...
Terry Fruth, a Minneapolis attorney who has been watching the case closely on behalf of his clients,
said Monahan's post-trial order could help other investors prove similar claims against the bank.
"The judge didn't just find that Wells Fargo acted with disregard to the rights and interests of the
particular plaintiffs," Fruth said of Monahan. "He said the way it ran the program was with disregard
to the rights of the customers .... He has made a finding that is going to bind Wells Fargo in other
cases."
The judge also seems to understand full well how banking works in America:
... \Vells Fargo Chairman and CEO John Stumpf a.11d retired Chairman Richard Kovacevich ... said
they knew nothing about problems in the securities-lending program in 2007. Stumpf said he didn't
know the bank even had such a program.
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Monahan said that he found the executives' statements "to be almost childlike" and that he accepts
"that one of the primary functions of subordinates in today's corporate America is to shield their
ultimate superiors from accumulating embarrassing information ....
"Wells Fargo was fully aware of the increased risk it was injecting into the securities lending program,
that its line managers were not reasonably managing that risk, and that its actions and inactions had the
potential for inflicting enormous harm on plaintiffs."
When the program got into trouble, the judge said, "Wells Fargo's attitude and conduct ... was
primarily to shield itself, and its favored customers, from the consequences."
We've been told that investors are afraid to sue banks, fearing that they will be cut off from
information (query what value that information really has in reasonably efficient markets, particularly
when the use of such information is to induce customers to make more trades). Investment
management clients are in a somewhat different position, in that they are not actively managing their
accounts and are not limited to going to a relatively small number of dealer banks for transaction
execution (the asset management business is far less concentrated and more diverse). Nevertheless,
findings like these may embolden heretofore more cautious institutional investors to seek to recoup
losses when they think their bank had abused them.
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Supplemental Directive 09-05 Revised

March 26, 2010

Update to the Second Lien Modification Program (2MP)
Background
In Supplemental Directive 09-01, the Treasury Department (Treasury) announced the eligibility,
underwriting and servicing requirements for the Home Affordable Modification Program
(HAMP). Under HAMP, servicers apply a uniform loan modification process to provide eligible
borrowers with sustainable monthly payments for their first lien mortgage loans (referred to
herein as first liens). On August 13, 2009, Treasury published Supplemental Directive 09-05,
introducing the Second Lien Modification Program (referred to as 2MP) designed to work in
tandem with HAMP. Together, HAMP and 2MP create a comprehensive solution to help
borrowers achieve greater affordability by lowering payments on both first lien and second lien
. mortgage loans (referred to herein as second liens). Under 2MP, when a borrower's first lien is
modified under HAMP and the servicer of the second lien is a 2MP participant, that servicer
must offer to modify the borrower's second lien according to a defined protocol, to accept a
lump sum payment from Treasury in exchange for full extinguishment of the second lien, or to
accept a lump sum payment from Treasury in exchange for a partial extinguishment and modify
the remaining borrower's second lien according to a defined protocol. The 2MP offer will be
made in reliance on the financial information provided by the borrower in conjunction with the
HAMP modification and without additional evaluation by the second lien servicer.

This Supplemental Directive replaces in its entirety Supplemental Directive 09-05. If a material
regulatory or legislative event occurs after the publication of this Supplemental Directive,
Treasury agrees to review the event and its impact on the guidance in this Supplemental
Directive. This Supplemental Directive provides guidance to servicers for adoption and
implementation of 2MP for second liens that are not owned or guaranteed by Fannie Mae or
Freddie Mac (Non-GSE Second Liens). Servicers of second liens that are owned or guaranteed
by Fannie Mae or Freddie Mac should refer to the 2MP guidance provided by the applicable
GSE.
In order to participate in 2MP with respect to Non-GSE Second Liens, a servicer must execute a
Servicer Participation Agreement (SP A) (or an amended and restated Servicer Participation
Agreement if the servicer has previously executed a HAMP SPA) and related documents with
Fannie Mae in its capacity as financial agent for the United States (as designated by Treasury) on
or before October 3, 2010. All servicers of eligible second liens may participate in 2MP. A
servicer need not service the related first lien or participate in HAMP in order to participate in
2MP.

Supplemental Directive 09-05 Revised
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To help servicers implement 2MP, this Supplemental Directive covers the following topics:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Modification and Extinguishment Eligibility
Coordination with Other MHA Programs
Modification Process
Trial Period Requirements
Borrowers in Bankruptcy
Borrower Notice
2MP Timing
2MP Modification Documents
Mortgage and Other Insurer Approval
Use of Suspense Accounts and Application of Payments
Assignment to MERS
Reporting Requirements
Credit Bureau Reporting
Incentive Compensation
Extinguishment Option
Compliance
Document Retention

Modification and Extinguishment Eligibility
•
•
•

•
•

•

•

Only second liens with corresponding first liens that have been modified under HAMP
are eligible for a modification or extinguishment under 2MP.
Second liens originated on or before January 1, 2009 are eligible for a modification or
extinguishment under 2MP.
Second liens (current or delinquent) with an unpaid principal balance (at initial
consideration for the second lien modification) of less than $5,000 or a pre-modification
scheduled monthly payment less than $100 may not be modified or partially extinguished
under 2MP. Servicers may, at their discretion, fully extinguish a second lien with an
unpaid principal balance (at initial consideration for the second lien modification) ofless
than $5,000 or a pre-modification scheduled monthly payment less than $100 and, such
full extinguishment is eligible for an investor incentive payment.
A second lien may be modified only once under 2MP.
A mortgage loan that is subordinate to a second lien is ineligible under 2MP.
Modification or extinguishment of such a subordinate mortgage loan in place of the
second lien will not satisfy the servicer's obligation under 2MP to modify or extinguish
the second lien.
If a second lien is modified under 2MP, it is not later eligible for payment of full or
partial extinguishment incentives under 2MP. However, when a partial extinguishment
of principal is combined with a modification of an eligible second lien, incentives can be
paid for each activity.
If a second lien is fully extinguished under 2MP, no other subordinate lien shall become
eligible for modification or extinguishment.
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A home equity loan that is in first lien position is not eligible under 2MP and should be
evaluated for modification under HAMP.
A mortgage lien that would be in second lien position but for a tax lien, a mechanic's lien
or other non-mortgage related lien that has priority is eligible under 2MP.
A second lien on which no interest is charged and no payments are due until the first lien
is paid in full (e.g., FHA partial claim liens and/or equity appreciation loans) is not
eligible under 2MP.
Borrowers may be accepted into the program if a fully executed 2MP modification
agreement or trial period plan is in the servicer' s possession on December 31, 2012.

Note: Second lien mortgage loans insured, guaranteed or held by a federal government agency
(e.g. FHA, HUD, VA and Rural Development) are not eligible for 2MP.

Coordination with Other MHA Programs
To ensure alignment of all programs within the Making Home Affordable Program, participating
servicers in 2MP must re-subordinate junior liens within their servicing portfolio to facilitate the
modification of a first lien under HAMP or the refinance of a mortgage loan under the Home
Affordable Refinance Program.

Modification Process
When a borrower's first lien is modified under HAMP, a participating second lien servicer must
offer to modify the borrower's second lien according to a defined protocol. In addition, if the
borrower's first lien is modified under HAMP, a participating second lien servicer must dismiss
any outstanding foreclosure action on the borrower's second lien. The 2MP modification offer
may be prepared during the HAMP trial period for loans approved for a trial period plan under
the .fully verified protocol required in Supplemental Directive 10-01; or on or after th~ date the
HAMP modification becomes effective with respect to any loan modified under HAMP. In
addition, the permanent modification of the second lien under 2MP may not become effective
unless and until the permanent modification of the first lien becomes effective under HAMP.
Matching Second Liens to HAMP First Liens

In order to facilitate the communication of HAMP modification information between first and
second lien servicers, Lender Processing Services' (LPS), Applied Analytics Division will build
and maintain a database of second liens that may be eligible under 2MP and that are serviced by
servicers participating in 2MP. Information from the database will be used to match first and
second liens and to notify second lien servicers of the HAMP modification status and details
necessary for the second lien servicer to offer a 2MP modification to the borrower. A 2MP
participating servicer is required to use LPS to identify all eligible lien matches for 2MP,
including matches of first and second liens it identifies through its own internal systems.
Servicers participating in 2MP must enter into a contract directly with LPS to facilitate this
program and will be required to pay a one-time set up fee and nominal transaction fees for each
second lien matched, regardless of whether a 2MP modification is completed.
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U.S. Bank Natl. Assn. v Mathon (2010 NY Slip Op 52082(U))
Thi-, is an action wherein the Plaintiff claims foreclosure of a mortgage dated September 28,
2006 in the original principal amount of $486,400.00 recorded with the Clerk of Suffolk County,
New York on October 16, 2006inliber21401 of Mortgages atPage349.
Themortgagesecuresanoteofthesameamount and encumbers real property commonly known as
815 Anthony Drive, Lindenhurst, Town of Babylon,NewYorkanddescribedasDistrict0103Section
025.00 Block 02.00 Lot 049.008 on the Tax Map of Suffolk County.
Plaintiff commenced this action by filing a Summons, Verified Complaint and Notice of
Pendency on September 26, 2007.
Following the inter position of an Answer by Defendants then-counsel, surnmaiy judgment was granted
by Order dated April 14, 2008 and a Referee was appointed to compute in accordance with RPAPL§ 1321.
Thereafter, byOrderdatedJanuary30, 2009, a Substitute Referee was appointed.
On July 12, 2010, Plaintiff moved for a Judgment of Foreclosure &Sale and, following the
interposition of opposition by Defendants together with the present Order to Show Cause, the
application was voluntarily withdrawn.
Defendants SHEilA MATIION and HANKMATIION ("The Mathons") have moved pro se, by Order To
Show Cause dated August 12, 2010, for a stay of all proceedings under this index number.
Their application recites a number of grounds for the relief demanded including the pendency of
a lawsuit in the United States District Court for the Eastern District of New York brought by the
Mathons as plaintiffs under docket no. 10-CV-3664, the failure of Plaintiffs counsel to serve
notice of proceedings upon Defendants' counsel and finally, that Plaintiffs offer of a loan
modification should have operated as a stay of this action.
As to the claim involving the federal action, this cannot constitute a legally cognizant ground for
relief in the instant matter.
In order for such injunctive relief to lie, the competing actions must have full and complete
identity of claims, parties and the relief demanded,
Green Tree Fin. Servicing Corp. v. Lewis 280AD2d 642, 720 NYS2d 843 [2nd Dept. 2001].
In the federal action, there is a lack of identity of the parties in that the :Mathons have impleaded
sixteen individuals and entities who are not parties to the instant action.
Moreover, the federal action has been brought under the federal Racketeer Influenced and Conupt
Organizations Act ("RICO"), 18 USC§ 1961 et seq. which is not a subject of the instant action
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Since there exists such a dissimilarity of both parties and claims between the state and federal
actions, this Court cannot grant injunctive relief under this theory.
Turning next to the claim of a lack of notice to counsel, Plaintiff asserts that since the Mathons
[*2] sought this relief by Order To Show Cause, it has withdrawn its motion for judgment, thus
rendering the application to be academic.
Defendants claim that Plaintiff failed to serve their counsel, Adam Gomerman Esq. with notice
of their intent to seek judgment. They rely upon this Court's Order of April 14, 2008 which directs, in
pertinent part, that
"ORDERED that the answer interposed by defendants SHEILA MATHON and HANK
MATHON is hereby stricken and deemed converted to an appearance and demand in foreclosure,
requiring service of all future papers, including but not limited to Notice of Sale, Notice of
Proceedings for Surplus Monies and Notice of Discontinuance of Act ion upon
said defendants... "
It is clear from the language thereof that service is to be made upon Defendants and not
necessarily ~heir attorney.

Moreover, Defendants had discharged their counsel prior to the date of the application, thus
rendering this claim to be academic.
It must be stated here, however, that this Court takes a very dim view of the tactic of withdrawal
of an application as a way in which to deprive an adverse litigant of his or her day in court.

That being said, the Court finds that this claim for relief is devoid of legal and factual efficacy
and likewise must be denied.
The issue of the claim of the forbearance/modification agreement, however, is an entirely
different situation, one that is considerably troubling to this Court.
Defendants assert (and Plaintiff does not in any way controvert) that on April 17, 2009, without
the benefit of counsel, they executed a three page document entitled
"Home Affordable Modification Trial Period Plan"
which was propounded to them by Plaintiff.
Indeed, a copy of the same is appended as Exhibit C to the Affidavit of Thomas E. Reardon.
According to Defendants (and again, not controverted by Plaintiff), they timely remitted to
Plaintiff the three payments of$ 1,736.00 required there under and in compliance therewith,
followed with nine more monthly payments in the same amount.
According to Defendants (and once again, not controverted by Plaintiff), they continued to send
monthly payments of$ 1,736.00, doing so incompliancewithaletterfiumPlaintiffsservicerChaseHome
FinanceLLCdatedJune 1,2001andappended to their Order To Show Cause.
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In relevant part, this letter states, in bold face type, as follows;

"If you make all [3] trial period payments on time and comply with all applicable program
guidelines, you will have qualified for a final modification. However, there may be a period
of time between your last trial. payment and your first modification payment as we finalize the
documents and get them back from you. During that interval, you should make a continuation
payment at the trial period amount, and an payment on your loan after your final modification is
effective. "
It is undisputed that Defendants sent thirteen payments to Chase Home Finance LLC totaling
$22,568.00 in reliance upon both the aforementioned April 17, 2009 Trial Modification and the subsequent June 1,
2009 letter and further, that the same were accepted by Plaintiff, presumably under the terms and conditions
dictated by Plaintiff.
According to Defendants, they regularly inquired as to the status of the final modification and
were variously informed that all documents had been received, the application was with
underwriting and finally, underwriter had approved the final modification.
Notwithstanding the continuing stream of payments from Defendants and the verbal
representations made to them, Chase Home Finance LLC, by letter dated April 15, 2010 (two
days shy of one year following execution of the Trial Modification) notified Defendants that a
loan [ *3] modification would not be offered to them due to their inability to meet the existing guidelines
therefore.
The reason stated for the denial was the inability to meet HAMP guidelines by modifying the
payments to equal 31 % of Defendants' gross monthly income.

In opposition to the foregoing, the Affidavit of Thomas E. Reardon, Assistant Vice-President of
Chase Home Finance LLC (Plaintiffs servicing agent), plainly acknowledges the.
foregoing assertions by Defendants but states, in Paragraph 7, that" ... Due to a combination of factors,
however, including missing documents, the submission of stae financial data and a
significant influx of Trial Plan applications, the Mathons' Trial Plan w as not reviewed by the
underwriting department until on or about April 2, 2010."
The Affidavit does state that on June 30, 2010 the Mathons applied for a new modification but
that they failed to supply all necessary documents for consideration.
However, nowhere in Plaintiffs submissions to this Court is there any substantiation of this
claim nor is the issue of Defendants' payments addressed.
Too, there is no proof of any computation or other calculation explaining the basis for denial
herein.
In further opposition to Defendants' motion, Plaintiff has submitted the Affidavit of Adam M.
Marshall Esq., an associate in the firm of Cullen & Dykman LLP.
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Mr. Marshall states under oath, in Paragraph 9th there of, that Since the Mathons moved
by Order to Show Cause to stay the foreclosure on August 12,2010, further efforts have been
made to provide the Mathons with a loan modification based on verifiable income.
On October 12, 2010, Plaintiff withdrew its Motion for Judgment of Foreclosure and Sale.
In addition, a new application for a loan modification was forwarded to the Mathons. However,
the Mathons have abjectly refused to complete the application or supply the financial documents
requested therein.
11

This Affidavit by counsel seems to be somewhat at odds with the averments of Mr. Reardon and
is amply rebutted by Defendants' motion papers.
Defendants have appended a plethora of documents dating from April 30, 2010 through July 28,
2010 evidencing their application for a new modification (which appears to be a HAMP
modification identical to the one that Plaintiff had just rejected) as well as their cooperation with
the demands of Plaintiff regarding the same.
Even so, while Defendants were assiduously attempting to re-negotiate a modification, Plaintiff
was instructing its counsel to continue prosecution of the foreclosure action.
It is painfully obvious to this Court that Defendants relied upon representations made by Plaintiff
and acted affirmatively based upon those representations, all to their serious detriment.
There has been no disclosure by Plaintiff to this Court as to whether or not this loan in
foreclosure is deemed to be "sub-prime" or "high cost" in nature.
Moreover, no mandatory settlement conference has been held in this matter though same is
plainly required pursuant to CPLR § 3408.
Since an action claiming foreclosure of a mortgage is one sounding in equity,
Jamaica Savings Bank v. M.S. Investing Co. 274 NY 215 (1937), the act by Plaintiff of
commencing of this action inescapably invokes the Court's equity jurisdiction.
While it is to be noted that the formal distinctions between an action at law and a suit in equity
have been abolished in New York (see CPLR103, Field Code Of 1848 §§2, 3, 4, 69), the
Supreme Court nevertheless is fully vested with equity jurisdiction and the distinct rules
governing equity are still extant,
Carroll v. Bullock 207 NY 567, 101NE438 (1913).
Speaking generally and broadly, it is the settled law of this jurisdiction that [*4] Stability of
contract obligations must not be undermined by judicial sympathy...
" Graf v. Hope Building Corporation 254 NY 1 (1930).
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However, it is true with equal force and effect that equity must not and cannot slavishly and
blindly follow the law, Hedges v. Dixon County 150 US 182, 192 (1893).
Finally, as decreed by our Court of Appeals in the matterofNoyes v. Anderson 124 NY 175
(1890) "A party having a legal right shall not be permitted to avail himself of it for the purposes
of injustice or oppression ... "
124 NY at 179.InthematterofEast man Kodak Co. v. Schwartz 133 NYS2d 908 (Sup.Ct., New
York County, 1954),Special Term stated that "The maxim of "clean hands" fundamentally was
conceived in equity jurisprudence to refuse to lend its aid in any manner to one seeking its
active interposition who has been guilty of unlawful, unconscionable or inequitable conduct in
the matter with relation to which he seeks relief."
133 NYS2d at 925,citing First Trust & Savings Bank v. Iowa-Wisconsin Bridge Co. 98 F 2d 416
(8th Cir. 1938), cert. denied 305 US 650, 59 S. Ct. 243, 83 L. Ed. 240 (1938),reh. denied 305
US 676, 59 SC t.356 83 L. Ed. 437 (1939); General Excavator Co. v. Keystone Driller Co. 65 F
2d 39 (6thCir. 1933), cet. granted 289 US 721, 53 S. Ct. 791, 77 L. Ed. 1472 (1933), affd 290
US 240, 54 S. Ct. 146, 78 L. Ed. 793(1934).
Here, the Court has serious and grave concerns regarding Plaintiffs conduct in this matter, which
appears to be rife with bad faith.
This can be amply seen by the acceptance of multiple payments following the three trial
payments, the promise albeit unfulfilled of the permanent modification and the verbal assurances
that the modification had been approved juxtaposed with the vague denial issued one year after
the trial agreement, the spurious claims of non-cooperation by Defendants, the seeming offer of a
"new" modification and the withdrawal of the motion for judgment in an apparent attempt to
divest this Court of jurisdiction to deal with this Order To Show Cause.
It is the province and indeed the obligation of the trial court to assess and to determine issues
regarding credibility,
Morgan v. McCaffrey 14 AD3d 670 (2nd Dept. 2005).
In the matter before the Court, the pendulum of credibility seenis to swing heavily in favor of
Defendants.
When the conduct of Plaintiff in this proceeding is viewed in its. entirety, it compels the Court to
invoke the ancient and venerable principle of "Falsus in uno, falsus in omni " (Latin;" false in
one, false in all") upon Defendant which, after review,iswhollyappropriateinthecontextpresented,
Deering v. Met calf 74 NY 501 (1878).
Regrettably, the Court has, thus far, been unable to find even a scintilla of good faith respecting
Plaintiffs conduct.
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Plaintiff comes before this Court with seemingly unclean hands demanding equitable relief
against Defendants.
After careful consideration, it is the determination of this Court that this matter be set down for a
hearing to explore whether Plaintiff has acted in good faith, whether or not sanctions should be
imposed upon Plaintiff or whether the Court should consider the invocation of other remedial
measures.
It is, therefore ORDERED that the application of Defendants SHEil.A MATHON and HANKMATHON be and
the same is hereby granted to the extent set forth herein; and it is further [* 5]0RDERED that a
hearing shall be convened in this matter, to be held on January 12, 2011 at 2:30 p.m., Courtroom
229A, Supreme Court, 1 Court Street, Riverllead, New York 11901; and it is further ORDERED that said
hearing shall not be adjourned except upon order of the Court; and it is further ORDERED that
any relief not expressly granted herein is hereby denied; and it is further ORDERED that within
ten ( 10) days of the date of entry hereof, Plaintiffs counsel shall serve a copy of this Order upon
the Calendar Clerk of the Supreme Court, upon Defendants and all parties entitled to notice.
This shall constitute the Decision and Order of this Court. Dated: December 1, 2010 Riverhead,
New York
ENTER:_ _ _ _ _ _ _ _ _ _ _ _.JEFFREY ARLEN SPINNER,J.S.C.
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Bulletin
NUMBER: 2011-5

TO: Freddie Mac Servicers

March 23, 2011

SUBJECTS
With this Single-Family Seller/Servicer Guide ("Guide") Bulletin, we are making the following changes
to our Servicing requirements:
•

Permitting Servicers to postpone foreclosure sales handled by designated counsel as long as the newly
scheduled foreclosure sale date is within Freddie Mac's State foreclosure time lines

•

Eliminating the option to foreclose in the name of Mortgage Electronic Registration Systems Inc.
(MERS)

•

Revising our requirements relating to foreclosure and bankruptcy referrals to:
0

Provide additional details about Servicer's Servicing obligations and expressly prohibit Servicers
from charging Freddie Mac, trustees or attorneys for Servicing obligations compensated by the
Servicing Spread

D Add a requirement that prohibits Servicers from contracting, or making arrangements, with

attorneys or trustees whereby the Servicer (or its affiliate, service provider, vendor or outsourcing
company) receives any financial or other benefits, directly or indirectly, from the attorneys or
trustees
D Add a requirement that prohibits Servicers from requiring attorneys or trustees to use specified

vendors, services or products, except for connectivity and invoice processing systems used by the
Servicer
D Prohibit Servicers from allowing service providers, vendors, outsourcing companies, or others to

participate in, or influence, the selection of foreclosure counsel and trustees
0 Add new remedies that Freddie Mac may exercise, in its sole discretion, if a Servicer fails to :
comply with any of the new requirements relating to foreclosure and bankruptcy referrals
•

Announcing that we will reimburse Servicers for limited connectivity and invoice processing fees and
introducing new expense codes to facilitate the reimbursement of these new reimbursable expenses

•

Revising our property preservation requirements by:

•

o

Introducing a new requirement to obtain an interior property inspection once a property has been
determined to be abandoned, and again within 30 days prior to a scheduled foreclosure sale

o

Creating several new expense codes and increasing the expense limits for certain existing expense
codes

Announcing updated requirements for Servicer interaction with state Housing Finance Agencies
("HF As") regarding unemployment mortgage assistance, subsidy and/or mortgage reinstatement
programs
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Revising Form 1132, Authorization for Automatic Transfer of Funds Through the Automated
Clearing House (ACH), to be a fillable fonn

In addition, we are reminding Servicers that:
•

Freddie Mac updates Guide Exhibit 79, Designated Counsel/Trustee, to add or remove attorneys from
time to time. Servicers are responsible for periodically checking to ensure that they are utilizing the
most current version of Exhibit 79.

•

Servicers are required to take appropriate steps to ensure that they receive notification of Bulletin
publications

Effective dates

All of the changes announced in this Bulletin are effective immediately, unless otherwise noted.
FORECLOSURE SALE POSTPONEMENTS

In an effort to streamline processes, we have updated the Guide to permit Servicers to postpone
foreclosure sales handled by Freddie Mac's designated counsel as long as the newly scheduled
foreclosure sale date is within Freddie Mac's State foreclosure time lines specified in Exhibit 83, Freddie
Mac State Foreclosure Time Lines -Jn Calendar Days. If, however, the foreclosure sale postponement
would result in the Servicer exceeding Freddie Mac's foreclosure time lines, then the Servicer must obtain
Freddie Mac's prior written approval to postpone the foreclosure sale. As a result of this change,
Servicers will handle foreclosure sale postponements in the same manner, regardless of whether the
foreclosure is being handled by designated counsel.
In addition, we have updated the Guide to specify the information we require to evaluate a request to
postpone a foreclosure sale.
Guide Section 66.32, Delays in Completing a Foreclosure, has been revised to reflect this change.
CONDUCTING A FORECLOSURE ON A MORTGAGE REGISTERED WITH MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS INC. (MERS)
We have updated the Guide to eliminate the option for the foreclosure counsel or trustee to conduct a
foreclosure in the name ofMERS. Effective for Mortgages registered with MERS that are referred to
foreclosure on or after April 1, 2011, Servicers must prepare an assignment of the Security Instrument
from MERS to the Servicer and instruct the foreclosure counsel or trustee to foreclose in the Servicer' s
name and take title in Freddie Mac's name.
As required in Section 66.17, Foreclosing in the Servicer's Name, Servicers must record the prepared
assignment where required by State law. State mandated recording fees are not reimbursable by Freddie
Mac, are not considered part of the Freddie Mac allowable attorney fees and must not be billed to the
Borrower.
Servicers should refer to updated Section 66.17 and Section 66.54, Vesting the Title and Avoiding
Transfer Taxes, for additional information.
REVISED REQUIREMENTS RELATING TO FORECLOSURE AND BANKRUPTCY
ACTIVITIES
Ser1icer's Ser1icing obligations

We have updated the Guide to provide additional details about foreclosure- and bankruptcy- related
activities that are part of the Servicer's Servicing obligations and compensated through the Servicing
Spread. We have also added a provision expressly prohibiting Servicers from charging Freddie Mac,
trustees or attorneys for Servicing obligations compensated by the Servicing Spread.
Guide Chapter 54, Servicing Compensation, has been revised to reflect these changes.
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Prohibitions relating to foreclosure and bankruptcy referrals

Freddie Mac requires that all foreclosure- and bankruptcy- related Servicing obligations be performed in
the most effective, efficient and cost-conscious manner in order to preserve Borrower and Freddie Mac
interests. Therefore, Freddie Mac has added new Guide Section 54.5, Prohibitions Relating to
Foreclosure and Bankruptcy Referrals; Freddie Mac Remedies for Non-Compliance, specifically
prohibiting Servicers from contracting, or making arrangements, with attorneys or trustees whereby the
Servicer (or its affiliate, service provider, vendor or outsourcing company) receives any financial or other
benefits, directly or indirectly, from the attorneys or trustees.
This new Guide Sec9on also prohibits Servicers from requiring attorneys or trustees to use specified
vendors, services and/or products. However, a Servicer may require an attorney or trustee to use certain
connectivity or invoice processing systems, provided that the attorney or trustee is not required to pay for
the use of, or access to, such system.
Servicers are also expressly prohibited from allowing service providers, vendors, outsourcing companies,
or others to participate in, or influence, the selection of foreclosure counsel and trustees, as specified in
the new Guide Section 54.5.
Freddie Mac, at its sole discretion, may exercise remedies for Servicer non-compliance with these new
provisions, including, but not limited to, refusing to reimburse the Servicer for attorney and trustee fees or
costs, and requiring the Servicer to reimburse the attorney, trustee or Freddie Mac for any prohibited
payments or financial benefits received by the Servicer.

NEW REIMBURSABLE EXPENSES: CONNECTIVITY AND INVOICING
We acknowledge that Servicers use various systems in managing their default Servicing operations. To
help the Servicer more effectively service Freddie Mac Mortgages, Freddie Mac will reimburse Servicers
for limited expenses incurred for their attorneys' and trustees' use of connectivity and/or invoice
processing systems.
Effective for all new foreclosure or bankruptcy referrals on or after April 1, 2011, Freddie Mac will
reimburse Servicers for connectivity and invoice processing for the life of default (i.e., the duration of the
foreclosure, including any related bankruptcy referral) as follows:
•

New expense code 015000 Connectivity Fee - A maximum of $25 for a new foreclosure or
bankruptcy referral for charges associated with an attorney or trustee accessing the Servicer' s systems

•

New expense code 016000 Invoicing Fee-A maximum of $5 for invoicing charges related to a
foreclosure referral and an additional maximum of $5 for invoicing charges related to an associated
bankruptcy referral

However, Servicers are reminded of the following:
•

The vendor must bill these charges directly to the Servicer, rather than the attcirney or trustee, and the
Servicer must pay the vendor directly for these charges

•

No charges for connectivity or invoice processing may be passed on to the Borrower, the attorney or
the trustee

Section 66.25, Providing Information to the Foreclosure Counsel or Trustee; Servicer 's System
Connectivity and Invoice Processing, Section 71.19, Reimbursement of Fees and Costs Incurred during
Legal Proceedings, Exhibit 57, I- to 4- Unit Property Approved Expense Amounts, and Exhibit 74,
Expense and Income Codes for Expense Reimbursement Claims, have been revised to reflect these
changes.
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Bulletin
NUMBER: 2008-2

TO: All Freddie Mac Sellers and Servicers

April 17, 2008

SUBJECTS
Both selling and Servicing requirements are being amended with this Single-Family Seller/Servicer Guide
(Guide) Bulletin.
With this Bulletin, we are making the following changes to our selling requirements:
•

Updating Form l 077, Uniform Underwriting and Transmittal Summarv, to include the revised
Condominium Project classification system announced in our special December 21, 2007 Bulletin and
revising the delivery requirements for Condominium Unit Mortgages to correspond to the
classification system used in Form 1077

•

Moving special characteristics codes (SCCs) to a new exhibit in Form 11, Mortgage Submission
Schedule, and Form 13SF, Mortgage Submission Voucher. The exhibit organizes the SCCs
numerically and by topic.

•

Adding guidance regarding completing the Monthly Housing Expense and Monthlv Debt Payment
fields on Fonn 11 and Form 13SF

We are making the following changes to our Servicing requirements:
•

Revising our requirements for counsel eligibility to:
o

Require Servicers to retain more than one law firm or trnstee when making foreclosure and
bankruptcy referrals in any State in which the Servicer has 250 or more Freddie Mac foreclosure
and bankruptcy referrals in a calendar year

o Require Servicers to develop a contingencv plan for redirecting foreclosure and bankruptcy
referrals in the event a law firm or trustee with whom they currently conduct business is unable to
accept new referrals
o

Require Serviccrs to consider additional factors. such as firm reputation. when selecting a law
firm to handle foreclosures and bankruptcies

o

Provide additional guidance regarding selection of bankruptcy counsel

•

Reinforcing the requirement that Servicers notity the prope1iv insurer of certain actions affecting
insured property and take any other necessary actions in accordance with the conditions of the
standard mortgage clause

•

Converting Form 59. Custodial Account P&I Reconciliation Worksheet, and Form 59E, Escrow
Custodial Account Reconciliation Worksheet. into interactive Microsoft Excel'1" spreadsheets

•

Adding two new expense codes to Exhibit 74, Expense and Income Codes to l 04SF: one for the
expenses related to the Torrens system of titling in Minnesota and another for pest control expenses
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Regarding our designated counsel/trustee program:
o

Announcing t•.vo nev,1 designated counsel finns in New Jersey

o Reminding Servicers that \Ve recently announced via e-mail changes to the designated
counsel/trustee list reflecting a new trustee in California
•

Adding new notification inethods Freddie Mac mav utilize for issuing Balloon/Reset Mortgage
notices to Servicers that are not licensed holders of MID ANET® for the PC

•

Updating contact information in Form 104SF, Statement of Loan, Workout and REO Expenses and
Income; Directories 3 and 5; and Exhibit 85, Special Reset Mortgage Title Insurance Information

Effective Dates

All of these changes are effective immediately except:

•

April 1, 2008 -The new designated trustee in California- Routh Crabtree Olsen, P.S. - began
accepting new program referrals on this date

•

May 1, 2008 -The two new designated counsel firms in New Jersey - Powers Kim, L.L.C. and
Phelan, Hallinan, Schmieg & Diamond, P.C. - will begin accepting new program referrals on this
date

•

June 1, 2008

o Although Sellers may deliver Condominium Unit Mortgages using the revised Form 11 and
Form 13SF requirements immediately, use of the revised codes will be required on and after this
date

•

o

Servicers must comply with counsel diversification requirements in States where they have 250
or more Freddie Mac foreclosure and bankruptcy referrals in a calendar year, on or after this date

o

Servicers must have a contingency plan in place that addresses redirecting new foreclosure and
bankruptcy referrals if a law firm they currently do business with is unable to accept new
referrals, by this date

October 17, 2008 -Although Sellers may begin to use the revised Form 1077 immediately, use of
the revised form will be required only on and after this date

Revisions to the Single-Family Seller/Servicer Guide

The revisions include:
•

Chapters 17, 32, 37, 42, 53, 56, 66, 67, 70, 71, 76, 79 and 83

•

Exhibits 74 and 85

•

Forms 11, l3SF, 59, 59E, 104SF and 1077

•

Directories 3

and~
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Bulletin
NUMBER: 2010-14

TO: Freddie Mac Servicers

June 18, 2010

SUBJECT: AMENDMENT TO FREDDIE MAC'S HAMP BACKUP MODIFICATION
REQUIREMENTS
Introduction

In Single-Family Seller/Servicer Guide ("Guide") Bulletin 2010-1 l, we introduced the Freddie Mac
HAMP Backup Modification ("HAMP Backup Modification"), an alternative solution to support
Borrowers who were initially eligible for a Home Affordable Modification Program (HAMP) Trial Period
Plan based on stated income but have subsequently been determined to be ineligible for a. HAMP
modification. We also announced a Cap-to-Reinstate modification option for Borrowers ineligible for a
HAMP Backup Modification.
With this Guide Bulletin, we are revising certain eligibility, solicitation and reporting requirements for
HAMP Backup Modifications. We are also revising the settlement timeline to submit a HAMP Backup
Modification and Cap-to-Reinstate modification to Freddie Mac.
Servicers must comply with all requirements in Bulletin 2010-11 except as set forth below.
Eligibility requirements

The HAMP Backup Modification option applies to all active stated income HAMP Trial Period Plans
with a Trial Period Plan Effective Date on or before May 1, 2010 (previously April 1, 2010).
Borrowers with HAMP Trial Period Plans reported as canceled prior to April 1, 2010 are ineligible.
Borrowers with Trial Period Plans canceled on or after April 1, 2010 are eligible, provided the Trial
Period Plan was canceled for one of the following reasons:
•

The Borrower's monthly housing expense-to-income ratio, based on verified income documentation,
was less than 31 %

•

A HAMP Target Payment that is as close as possible to, but not less than, 31 % of the Borrower's
gross monthly verified income could not be reached using the HAMP modification waterfall without
violating the net present value requirement or principal forbearance limits; or

•

The Borrower failed to provide all income documentation required for a HAMP modification

For HAMP Trial Period Plans canceled on or after April 1, 2010 where the Borrower has not continued to
make all payments after receipt of the HAMP Borrower Notice (Notice of Non-Approval), Servicers must
attempt to collect from the Borrower all of the payments not received since the Trial Period Plan was
canceled. Borrowers who are unable to submit ALL post-Trial Period payments will not be eligible for a
HAMP Backup Modification.
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However, if the Servicer elects to add an interim month when preparing Form 1151, Freddie Mac HAMP
Backup Modification Agreement, because the Borrower remitted his or her payment after the first of the
month, the Borrower is not required to remit a payment for this interim month. In the event the Borrower
does not remit a payment for the interim month, the Servicer must capitalize the interest portion of the
missed interim month payment together with all other approved amounts that may be capitalized.
HAMP Backup Modifications and Cap-to-Reinstate modifications must have a first modified payment
due date on or before September 1, 2010 (previously August 1, 2010). Servicers must submit to Freddie
Mac all information and documentation required to close the modification in Freddie Mac's systems no
later than the fourth Business Day of the month in which the first modified payment is due.
HAMP Backup Modification offer

If a Borrower has made three HAMP Trial Period payments by the date of this Bulletin and otherwise
meets the HAMP Backup Modification eligibility requirements, Servicers must cancel the HAMP Trial
Period Plan and evaluate the Borrower for a HAMP Backup Modification. The Servicer must send an
eligible Borrower a HAMP Backup Modification offer, including two original HAMP Backup
Modification Agreements, no later than 30 calendar days from the date of this Bulletin. This change
provides Servicers an additional 30 calendar days beyond the date required under Bulletin 2010-11 to
evaluate such Borrowers and send HAMP Backup Modification offers.
If a Borrower has not yet made three HAMP Trial Period payments by the date of this Bulletin, but
otherwise meets the HAMP Backup Modification eligibility requirements, Servicers must send an eligible
Borrower the HAMP Backup Modification offer within 10 Business Days of the Servicer's determination
that the Borrower is not eligible for a HAMP modification. The Servicer may, in its discretion, include
two original HAMP Backup Modification Agreements with the offer.
Restrictions on modification due to false or misleading information

The Servicer must not modify a Mortgage ifthere is reasonable evidence indicating the Borrower
submitted false or misleading information or otherwise engaged in fraud in connection with the
modification. The Servicer must use good business judgment in determining whether the evidence is
reasonably indicative of a Borrower's intentional misrepresentation or submission of false or misleading
information.
Reporting requirements

Servicers must provide to Freddie Mac a report containing all Mortgages that were in an active HAMP
Trial Period Plan with a Trial Period Plan Effective Date on or before May 1, 2010 (previously April I,
2010), which the Servicer determined to be ineligible for a HAMP modification, and is considering for or
has processed as a HAMP Backup Modification. The template for the report is available on our web site
at http://www.freddiemac.com/singlefamilv!service/hampbaclrnp mod.html.
Servicers must submit this report to WK.OUT HAMP RECON@.freddie1nac.com no later than the fourth
Business Day of each month.
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF IDAHO

In re:

Case Number 10-02840-JDP

Margaret A Butcher

Chapter7
Debtor.

ORDER FOR RELIEF FROM STAY BY WELLS FARGO BANK, N.A.
Upon consideration of the record before this Court and the Motion for Relief from the Automatic
Stay filed by Wells Fargo Bank, N.A. ("Movant"), Docket # 17 ("Motion"), with notice of the Motion
having been given in accordance with the applicable Federal Rules of Bankruptcy Procedure and Local
Bankruptcy Rules, and no objections having been raised, and good cause existing:
IT IS HEREBY ORDERED:
The automatic stay imposed by 11 U.S.C. § 362(a) is hereby tenninated as to Movant and to the
subject property described as:
Real property located at 10512 W Achillea St, Star, ID, 83669 and legally described as follows:
Lot 9 IN BLOCK 1 OF STARLIGHT MEADOWS SUBDIVISION NO. 4, ACCORDING TO
THE OFFICIAL PLAT THEREOF, FILED IN BOOK 80 OF PLATS AT PAGE(S) 8567 AND 8568,
OFFICIAL RECORDS OF ADA COUNTY, IDAHO.
*IT IS FURTHER ORDERED that the 14 day stay imposed by F.R.B.P. 4001(a)(3) is hereby
waived and this order shall be effective immediately. //end of text//

Dated: October 18, 2010

~

Honorable Jim D. Pappas
United States Bankruptcy Judge

Submitted by:
/s/ Lance Olsen

Lance Olsen,
Attorney for Wells Fargo Bank, N.A.

ORDER GRANTING RELIEF FROM STA Y- P. 1

EXHIBIT

E
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Lance E. Olsen #7106
Derrick J. O'Neill of Counsel #4021
ROUTH CRABTREE OLSEN
300 Main Street, #150
Boise, Idaho 83702
Telephone: (208) 489-3035
Facsimile: (208) 854-3998
lolsen@rcolegal.com
derrick@oneillpllc.com

Attorneys for Wells Fargo Bank, N.A.
UNITED STATES BANKRUPTCY COURT
DISTRICT OF IDAHO
Inre:

Case Number I 0-02840-JDP

Margaret A Butcher

Chapter 7

Debtor.
MOTION FOR RELIEF FROM STAY BY WELLS FARGO BANK, N.A.

I.

Introduction

COMES NOW, Wells Fargo Bank, N.A. ("Creditor") and moves this court for an order
terminating the automatic stay and allowing Creditor to proceed with and complete any and all
contractual and statutory remedies incident to its security interests held in real property
commonly described as 10512 W Achillea St, Star, ID, 83669, ("Property") and legally described
as set forth in the Deed of Trust attached as Exhibit B to this motion. Creditor further seeks

loan modification, refinance agreement or other loan

\Ycrko~1t11css

mitig:::tio:i ag-;::>:i:1c:1t

~mj

tc

Creditor further moves that,

XHIBIT
Motion For Relief FrOlil Stay
Page - 1

D
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Lance E. Olsen #7106
Derrick J. O'Neill, of Counsel #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, #150
Boise, Idaho 83 702
Telephone: (208) 489-3035
Facsimile: (208) 854-3998
lolsen@rcolegal.com
derrick@oneillpllc.com

Attorneys for Wells Fargo Bank, N.A.
IN THE UNITED STATES BANKRUPTCY COURT
DISTRICT OF IDAHO

In re:

No.: 10-02840-JDP

Margaret A Butcher

Chapter 7

Debtor.
NOTICE OF MOTION FOR RELIEF FROM STAY BY WELLS FARGO BANK, N.A.
AND OPPORTUNITY TO OBJECT AND FOR A HEARING
No Objection. The court may consider this request for an order without further notice or
hearing unless a party in interest files an objection within 17 days of the date of this notice.
If an objection is not filed within the time permitted, the Court may consider that there is

no opposition to the granting of the requested relief and may grant the relief without further
notice or hearing.
Objection. Any objection shall set out the legal and/or factual basis for the objection. A
copy of the objection shall be served on the movant.
Hearing on Objection. The objecting party shall also contact the court's calendar clerk to
schedule a hearing on the objection and file a separate notice of hearing.
In addition, pursuant to Rule 4001.2 of the Local Bankruptcy Rules and 11 U.S.C.
§ 362(e),

NOTICE FOR RELIEF FROM ST AY - P I
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Thirty days after a request under subsection (d) of this section
[362] for relief from the stay of any act against property of the
estate under subsection (a) of this section, such stay is terminated
with respect to the party in interest making such request, unless the
court, after notice and a hearing, orders such stay continued in
effect pending the conclusion of, or as a result of, a final hearing
and determination under subsection (d) of this section.
DATED this

23rd

day of September , 2010.
ROUTH CRABTREE OLSEN

Isl Lance E. Olsen
Lance E. Olsen
Derrick O'Neill, of Counsel
Attorneys for Wells Fargo Ban1c, N.A.

NOTICE FOR RELIEF FROM STAY - P 2
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United States Bankruptcy Court
District of Idaho [LIVE]
Case No.10-02840-.IDP
Chapter7

In re: Debtor(s) (name(s) used by the debtor(s) in the last 8 years, including married, maiden, trade, and address):
Margaret A Butcher
10512 W Achillea St
Star, ID 83669
Social Security No.:
Employer's Tax I.D. No.:

DISCHARGE OF DEBTOR
It appearing that the debtor is entitled to a discharge,

IT IS ORDERED:
The debtor is granted a discharge under section 727 of title 11, United States Code, (the Bankruptcy Code).

BY THE COURT
Dated: 12/6/10

Jim D PatuJas
United States Bankruptcy Judge

SEE THE BACK OF THIS ORDER FOR IMPORTANT INFORMATION.
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Wells Fargo Home Mortgage
MAC X2302-02J
1 Home Campus
Des Moines, IA 50328-0001

July 15, 2011

EXHIBIT

!Et

Dennis D Butcher
Margaret A Butcher
10512 W. Achillea Street
Star, ID 83669-5442
Dear Dennis D Butcher:
RE:

Loan No. 708-0200232726

I am responding on behalf of Wells Fargo Home Mortgage (WFHM) to your complaint filed with the
offices of Congressman Rual R. Labrador, which they forwarded to the Officr of the Com)trolier 0f the
WFHM services the mortgage loan on behalf of a secondary market investor. Therefore, the assistance v,re
can provide must not only be in accordance with the terms of the Note and Security Instrument, but also
within the guidelines established by the investor.
During a time of financial hardship, various workout options are made available to our borrowers. All
vvo;_'kout arrangements are based upon a borrower's ability to repay the debt and investor guidelines at the
time 01.lr review is completed. It is WFHM's practice to explore any available workout options with our
borrcY\Ners upon request.
Any workout option approved is based on the borrower's proof of financiaf need for assistance, as well as
the ability to afford the approved workout option. WFHM relies on our borrowers to provide us with
c:Cimp1ete and accurate financial information.
If a complete financial packet is not received, a thorough review cannot occur and the request for
mortgage assistance will be denied. Also, if the review cannot be completed within 30 days, updated
financial information may be requested.

Our records indicate that an acceleration notification was issued on December 14, 2008. This notice
advised the loan needed to be brought current by January 13, 2009, or we would accelerate the Note.
WFHM started reviewing the loan for potential workout options on February 10, 2009, under the federal
government's Home Affordable l\1odification Program (HP-~"1\1P). This program is designed to assist
borr~,-,,,er who are in jpfau1t or have experienced an event that will ieopardize their ability to l!lake their
mortgage payments on their primary residence.
.
The financial information provided at that time reflected that your gross monthly income was $2,246.25
and your monthly expenses were $2,528.72. This reflected a monthly deficit of $282-47·
After a thorough review of you financial information, a HAMP Trial Period Plan (Trial Period Plan) was
approved on April 15, 2009. The Trial Period Plan was provided to allow you an opportunity to make
payments at an estimated amount to the payment amount after the HAMP is processed. The payment
scheduled established at that time was as follows:

~rial Perio~ Payment #

l__

3

Trial Period Payment

Due Date On or Before

$696.66
$696.66

05/01/2009
.

$696.66

06/01/2009
I

07/01/2009
Together we'll go far

/

Wells Fargo Home Mortgage is a division of Wells Fargo Bank, N.A.
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Butcher
July 15, 2011
Page 2
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EXHIBIT

E ,_

Our records indicate that we attempted to contact you on several occasions between June 12, 2009, and
April 13, 2010, to discuss your account. Specifically, in regards to the additional documentation needed in
order for WFHM to proceed with your request for assistance. AB of April 14, 2010, WFHM had not
received the information required in order to complete the final review. AB a result, the file was closed on
April 14, 2010.
When no retention options are available, it is the practice ofWFHM to explore other options to help you
avoid foreclosure, including liquidation. WFHM issued correspondence on April 26, 2010, which
provided you with additional information regarding the liquidation process; however, WFHM had not
received the required documentation needed to explore liquidation options we closed our file on
May 11, 2010.
On May 27, 2010, the loan was referred to outside legal counsel to initiate foreclosure proceedings. The
foreclosure action was a direct result of the loan showing due to the April 1, 2009, through May 1, 2010,
mortgage payments.
Another review to explore potential workout options was initiated on August 26, 2010. The financial
information provided at that time reflected that your monthly income was $1,328-47 and your monthly
expenses were $2,254.00. This reflected a monthly deficit of $925.53.
Our records indicate that Margaret A. Butcher filed for Chapter 7 Bankruptcy (Case No. 10-02840)
protection on September 3, 2010, and that Dennis D. Butcher filed for Chapter 7 Bankruptcy (Case No.
10-03738) protection on November 15, 2010. Due to the filing, the foreclosure proceedings were
suspended.
Due to the bankruptcy status of the loan, we were unable to communicate with you directly regarding
workout options. WFHM needed to receive written consent from your bankruptcy attorney in order to
work with you directly. AB written consent was not received, and there was no response from your
attorney, the file was closed on February 10, 2011.
Our records indicate that the above referenced bankruptcy case was discharged on March 17, 2011, and as
a result, the foreclosure proceedings resumed on March 23, 2011.
I can confirm it is our practice to continue working with our borrowers who wish to explore workout
options until the date a foreclosure sale is held. We may at times agree to postpone the date of a
foreclosure sale as a result of these negotiations; however, foreclosure action is not halted or suspended
until a viable workout option has been approved and the first payment of that plan is received.
Due to the fact that there had not been a workout option established, WFHM proceeded with all
collections, acceleration and foreclosure activity until the date of the foreclosure sale, which was held on
May 16, 2011. AB a result theforeclosure sale is valid and is not being rescinded.
If you have any additional questions or need clarification regarding the information provided in this
letter, please contact me directly at (800) 853-8516, extension 43164. I am available to assist you Monday
through Friday, 6:00 a.m. to 2:30 p.m., Central Time.

Sincerely,

Nicole Fry
Executive Mortgage Specialist, Office of the President
CC:

Office of the Comptroller of the Currency
Case No. 01630763

This communication is an attempt to collect a debt and any information obtained will be used for that purpose. However, if you have received a discharge of this debt in bankruptcy or are
currently in a bankruptcy case, this notice is not intended as an attempt to collect a debt as this company has a security interest in the property and will only exercise its rights against the property.
EXOOJ/l5Z/co518820
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VIA FACSIMD..E: 208.338.3290

Ms. Tore Beal-Gwartney
COSHO HUMPHREY, LT..J>

Counselors & Attomeys at Law
800 Park Blvd., Suite 790
PO Box 9518
Boise, Idaho 83707-9518
Re:

Dennis Butcher vs. Peggy Butche1·
Case No. CV DR 07-11861

Dear Tore:
I have j,ndicated to Mr. Butcher that your client is willing to release him from the
indemnification and hold. hau:oless provisions of the judgment and decree of divorce, and
also waive any reimbursement claim for the payments she has made on the residence
since the date of divorce. In exchange, Mr. Butcher would be willing to execute a
quitclaim deed for his right, title, and interest Jn the residence to the Defendant. Please
confirm as soon as possible that we have reached this agreement. If not, I do need to
:prepare a responsive affidavit regarding the hearing scheduled for next week.

.

Thank you. for your continuing cooperation.

Very truly yours,

R~-

Dennis L. CainrDLC:mah

EXHlBlT

i

_tt·
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July 06, 2010

PAYMENT DESCRIPTION
Loan Account Number:

8527972382

Bank:
Bank Account Number:
Bank Routing Transit Account:

HOME FEDERAL SAVINGS & LOAN ASSN
*********2991
324170140

Date of Payment:
Amount of Payment:

JUL-05-2010
$137.50

Payment Reference Number:

67127617054

Dear Peggy Margaret Butcher,
Based on your authorization on JUL-05-2010 at 4:45 PM CST, we have arranged to process the
electronic loan payment described above. A service charge, if applicable, is included in the payment
·
amount.
Should the electronic loan payment not clear your account because of insufficient funds, an additional
charge of $25.00 will be assessed on your loan account.
If the information in this confirmation is inaccurate, please contact us at 1-877-SF4-BANK (1-877-7342265) or write us at the address on the front of this mailer.
Sincerely,

STATE FARM BANK

This is not a bill. Do not mail payment.
Retain this letter for your records.

_J

, .. _J

:>TATE FARM BANK
)0 BOX 5961
vlADISON, WI 53705

__ J

Presorted
First Class
Mail
US Postage
Paid
MVNT

Peggy Margaret Butchei
10512 W ACHILLEA ST
STAR. ID 83669

000322
.1111. ... 11. ..• 111 .. 1111. 111111. ... I. I,, 1111, I, Ill ... I 11I11 III I 11

n?/02/2010 12 38 FAX

(

[4J 002/002

.·~:Bank

State Farm Bank"

Home Ottice, Bloomington, Illinois 61710
July 2, 2010

P.O. Box 2328
81oomingron, Illinois 61702-2328

Dennis & Margaret Butcher
10512 W Achillea St
Star 10 83669-5271

RE: Home Equity Line of Credit Account# 852-08527972382-1

Dear Dennis & Margaret,

Per our conversation on July 2, 201 o, we will close your Home Equity Line of Credit Agreement
you have with State Farm Bank, FSB pending receipt of this letter.
Please sign and date the bottom of this letter and return It to us in the enclosed envelope,
Should you have any questions, please contact this office at the toll free number listed below.

Thank you,
State Farm Bank

Bank Collections Center
1-800-805-6524

Customer Authorization
INVe authorize State Farm Bank to terminate my/our home equity credit agreement effective
immediately. I/we agree that we will pay_ any prepayment penalty that may apply.
'l- I
.-_,
-, . . . ' ,

Dated: _\"""""/~/_/ )+1==·.,--=/=·--""'' - ,. ,.- -~. ; . ',.....
jI l,;

f•

-"'!

/

C1.1stomer Slgnature(s):

x------~---

Dennis Butcher

MRM
1.2.2010 Heloc CIO

MEMBER

FDIC
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RECORDATION REQUESTED BY:
State Farm Bank, F.S.B.
Bank Loan Center
One State Farm Plaza
Bloomington, IL 61710

•

WHEN RECORDED MAIL TO:
State Farm Bank, F.S.B.
P 0 Box 5961
Madison, WI 57305-0961

SEND TAX NOTICES TO:
DENNIS D. BUTCHER
MARGARET A. BUTCHER
10512 WEST ACHILLEA STREET
STAR, ID 83669

SPACE ABOVE THIS LINE IS FOR RECORDER'S USE ONLY

DEED OF TRUST
MAXIMUM LIEN. The lien of this Deed of Trust shall not exceed at any one time $35,000.00.
THIS DEED OF TRUST is dated April 28, 2006, among DENNIS D. BUTCHER and MARGARET A. BUTCHER; as
Husband and Wife ("Grantor"); State Farm Bank, F.S.B., whose address is Bank Loan Center, One State Farm
Plaza, Bloomington, IL 61710 (referred to below sometimes as "Lender" and sometimes as "Beneficiary"); and M
& I Bank, FSB, whose address is PO Box 5961, Madison, WI 53705 (referred to below as "Trustee").
CONVEYANCE AND GRANT. For valuable consideration, Grantor does hereby irrevocably grant,
sale, to Trustee for the benefit of Lender as Beneficiary, all of Grantor's right, title, and interest
together with all existing or subsequently erected or affixed buildings, improvements and
appurtenances; all water, water rights and ditch rights (including stock in utilities with ditch or
and profits relating to the real property, including without limitation all minerals, oil, gas,

bargain, sell and convey in trust, with power of
in and to the following described real property,
fixtures; all easements, rights of way, and
irrigation rights); and all other rights, royalties,
geothermal and similar matters, (the "Real

Property") located in ADA County, State of Idaho:
THE FOLLOWING DESCRIBED PREMISES, IN ADA COUNTY, IDAHO, TO WIT: LOT 9 IN BLOCK 1 OF
STARLIGHT MEADOWS SUBDIVISION NO. 4, ACCORDING TO THE OFFICIAL PLAT THEREOF, FILED IN BOOK
80 OF PLATS AT PAGE (S) 8567 AND 8568, OFFICIAL RECORDS OF ADA CONTY, IDAHO. SUBJECT TO
RESTRICTIONS, RESERVATIONS, EASEMENT, COVENANTS, OIL, GAS OR MINERAL RIGHTS OF RECORD, IF
ANY.
The Real Property or its address is commonly known as 10512 WEST ACHILLEA STREET, STAR, ID 83669. The
Real Property tax identification number is R8108460020.
REVOLVING LINE OF CREDIT. This Deed of Trust secures the Indebtedness including, without limitation, a revolving line of credit, which
obligates Lender to make advances to Grantor so long as Grantor complies with all the terms of the Credit Agreement. Such advances may be
made, repaid, and remade from time to time, subject to the limitation that the total outstanding balance owing at any one time, not including
finance charges on such balance at a fixed or variable rate or sum as provided in the Credit Agreement, any temporary overages, other charges,
and any amounts expended or advanced as provided in either the Indebtedness paragraph or this paragraph, shall not exceed the Credit Limit as
provided in the Credit Agreement. It is the intention of Grantor and Lender that this Deed of Trust secures the balance outstanding under the
Credit Agreement from time to time from zero up to the Credit Limit as provided in the Credit Agreement and any intermediate balance.
Grantor presently assigns to Lender (also known as Beneficiary in this Deed of Trust) all of Grantor's right, title, and interest in and~to all present
and future leases of the Property and all Rents from the Property. In addition, Grantor grants to Lender a Uniform Commercial Code security
interest in the Personal Property and Rents.
THIS DEED OF TRUST, INCLUDING THE ASSIGNMENT OF RENTS AND THE SECURITY INTEREST IN THE RENTS AND PERSONAL PROPERTY,
IS GIVEN TO SECURE (A) PAYMENT OF THE INDEBTEDNESS AND (B) PERFORMANCE OF EACH OF GRANTOR'S AGREEMENTS AND
OBLIGATIONS UNDER THE CREDIT AGREEMENT, THE RELATED DOCUMENTS, AND THIS DEED OF TRUST. THIS DEED OF TRUST IS GIVEN
AND ACCEPTED ON THE FOLLOWING TERMS:
PAYMENT AND PERFORMANCE. Except as otherwise provided in this Deed of Trust, Grantor shall pay to Lender all amounts secured by this
Deed of Trust as they become due, and shall strictly and in a timely manner perform all of Grantor's obligations under the Credit Agreement, this
Deed of Trust, and the Related Documents.
POSSESSION AND MAINTENANCE OF THE PROPERTY. Grantor agrees that Grantor's possession and use of the Property shal! be governed by
the following provisions:
Possession and Use. Until the occurrence of an
use, operate or manage the Property; and (3)
Property or to other limitations on the Property.
LOCATED WITHIN AN INCO RPO RA TED CITY OR

Event of Default, Grantor may (1) remain in possession and control of the Property; (2)
collect the Rents from the Property. The following provisions relate to the use of the
THE REAL PROPERTY EITHER IS NOT MORE THAN FORTY (40) ACRES IN AREA OR IS
VILLAGE.

Duty to Maintain. Grantor shall maintain the Property in good condition and promptly perform all repairs, replacements, and maintenance
necessary to preserve its value.
Compliance With Environmental Laws. Grantor represents and warrants to Lender that:

( 1) During the period of Grantor's ownership of
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COSHO HUMPHREY, LLP
COUNSELORS & AITORNEYS AT LAW

TORE BEAL-GWARTNEY
tgwartnev@cosholaw.com

PO Box 9518 83707-9518
800 Park Blvd., Suite 790
Boise, Idaho 83712

DIRECT PHONE
DIRECT FAX

208.639.5613
208.639.5615

Telephone 208.344.7811
Firm Fax 208.338.3290

February 9, 2010

Margaret A. Butcher
Via E-mail: pegsworld@q.com
Re:

Margaret A. Butcher v. Dennis D. Butcher
CH File No.: 20895-001
Case No.: CV-DR-2007-11861

Dear Margaret:
Transmitted with this letter is a copy of the Order Shortening Time. The hearing on your
motion to assist in completing the real property rewrite is March 2, 2010 at 9:00 a.m. Please
provide this to the bank to see if they will continue to work vvith you.

I received a phone message from Mr. Cain. He indicated that Dennis's bankruptcy
attorney has advised him not to execute this agreement unless you are going to terminate the
indemnification and the spousal support.
t

Under the existing rules, the indemnification that he provided for the house payments will
survive the bankruptcy. That means that you will be able to obtain a money judgment against
him in the future if he does not make the appropriate payments.
Please put March 2, 20 I 0 at 9: 00 a.m. on your calendar as your presence is required.

If you have any questions or concerns, please contact me.

~···.

Tore Beal-Gwartney
TBG/ma
Enc.

20895-001 Doc.#: 540873
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TORE BEAL-GWARTNEY ISB #4833
COSHO HUMPHREY, LLP
800 PARK BL VD., STE. 790
BOISE, ID 83712
PO BOX 9518
BOISE, ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 338-3290
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DENNIS D BUTCHER,
Case No. CV-DR-2007-11861

Plaintiff,

AFFIDAVIT IN SUPPORT OF
MOTION FOR CONTEMPT

v.
PEGGY BUTCHER,
Defendant.
STA TE OF IDAHO )
) SS.

COUNTY OF ADA )
MARGARET A. BUTCHER, being first duly sworn upon oath, deposes and says the
following:
1.

I am the Defendant in the above-captioned matter and I make this affidavit based

upon my own personal knowledge and in support of my Motion for Contempt.

AFFIDAVIT IN SUPPORT OF MOTION FOR CONTEMPT - P.1
TBG/ma 20895-001/551480 3/15/l 0 9:11 :00 AM

000326
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2.

I am an individual over the age of eighteen, a resident of the State of Idaho, and

have personal knowledge of the facts set forth herein, believing them all to be true and correct to
the best of my knowledge and belief.
3.

On January 23, 2008, this Court entered a Judgment and Decree of Divorce

requiring the Plaintiff to pay child support monthly, reimburse his pro-rata share of the medical
expenses for the minor child, and make the monthly mortgage and minimum monthly credit card
payments timely until the house is sold.
4.

Plaintiff had knowledge of the terms of this Order because Plaintiffs attorney

Dan Miller prepared the Judgment and Decree of Divorce and both parties were present in court
when the stipulation was placed on the record on January 3, 2008.
5.

Plaintiff has not complied.
COUNTS I-IV

6.

Paragraph 3 of the Judgment and Decree of Divorce required Plaintiff to pay

monthly child support in the amount of $502 beginning on the first day of the month following
entry of the decree and on the first day of each month thereafter.
7.

Dennis did not make the required payment on the first day of the month in the

months of December 2009, January 2010, February 2010, and March 2010. See Exhibit A
attached hereto.
COUNTY
8.

Paragraph 8 of the Judgment and Decree of Divorce requires that the parties share

on a pro-rata basis, with Dennis paying 73% and me paying 27%, of all premiums incurred,
AFFIDAVIT IN SUPPORT OF MOTION FOR CONTEMPT - P.2
TBG/ma 20895-001/551480 3115110 9:11 :00 AM
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deductibles, and all out-of-pocket medical expenses incurred for the benefit of the minor child.
Payment is to be paid within thirty (30) days of presentation of such expenses to the other party.
9.

On December 22, 2009 I mailed to Dennis a copy of the medical expenses

incurred for Jacob. Those expenses began on August 8, 2008 and continued through December
22, 2009 and expenses for prescriptions were from December 2008 through December of 2009.
Dennis's total share of the expenses is $1,070.33.
COUNT VI
10.

Paragraph 14 of the Judgment and Decree of Divorce requires Dennis to make the

monthly mortgage payment on the real property located at West Alchillea, Boise, Idaho until it
sells. It also requires Dennis to make the minimum monthly credit card payments for the
aforementioned Chase, Bank of America, and Discover credit cards until the home sells.
11.

Dennis stopped making the mortgage payments on the home in October of 2008.

I began making payments in April of 2009. The payments I made from April 27, 2009 through
March 2010 total $6,384.80.
12.

With full knowledge of this Court's Order, Plaintiff has willfully and knowingly

violated the Order as set forth above.
13.

I request that the Court find Plaintiff to be in contempt and enter to order

sanctions as deemed appropriate.
14.

I request that the Court enter a judgment against Plaintiff in my favor for $540.61,

plus $1.05 for the unpaid accrued interest for child support arrears, $1,070.33 for out-of-pocket
medical expenses, and for $6,384.80 for the mortgage payments I made, for a total of $7,996.79.
AFFIDAVIT IN SUPPORT OF MOTION FOR CONTEMPT - P .3
TBG/ma 20895-001/551480 3/15/10 9:11:00 AM
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From: Cosho Hum. LLP

To: 3369060

Page: 9/10

Da.10/2010 4:59:55 PM

expenses, and for $6,384.80 for the mortgage payments I made, for a total of
$_ _ _ _ _ __
15.

I request that the Court order Plaintiff to pay my attorney fees and costs incurred

in bringing this action.
16.

The penalty for contempt which may be imposed upon the Plaintiff if they is

found guilty of contempt includes an award of attorney fees, a fine not exceeding $5,000.00 or
imprisonment not exceeding five (5) days or all three for each contempt finding. Given that this
contempt is for disobedience of an order for the support of minor children, Plaintiff may be
imprisoned not exceeding 30 days in addition to the fine pursuant to Idaho Code Section 7-610.

DATED This

I s--r1f day of 3/10/2010.

'~ARETA.BUTCHER.
t)./

'

'.J

SUBSCRIBED AND SWORN to before me this I 51'1- day ofMarch, 2010.
NOTARY PUBLIC for Idaho
Residing at £-A-<Scat;
Commission expires: <e

COSHO HUMPHREY, LLP

, Idaho

I; /2 o
;

/I

t7j)~µ ell~·

TORE BEAL-GWAR1NEY
Attorneys for Defendant

AFFIDAVIT IN SUPPORT OF MOTION FOR CONTEMPT - P.4
TBG/ma 20895-001/551480 3/10/10 10:59:08 AM
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From: Cosho Hum. LLP

To:3369060

Page: 2110

Dat.10/2010 4:59:55 PM

TORE BEAL-GWARTNEY ISB #4833
COSHO HUMPHREY, LLP
Counselors and Attorneys at Law
800 PARK BLVD., STE. 790
BOISE, ID 83712
POBox9518

Boise, ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 338-3290
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STAIB OF IDAHO, IN AND FOR THE COUNTY OF ADA
DENNIS D

BUTC~

Plaintiff,
v.

Case No. CV-DR-2007-11861
ORDER RE: REAL PROPERTY

PEGGY BUTCHER,
Defendant.

The above-captioned matter came before this court on March 9, 2010. Defendant appeared
in person and with her, attorney. Tore Beal-Owartney. Plaintiff appeared in person and with bis

attorney, Dennis L. Cain.

BASED UPON the stipulation of· the parties. it is HEREBY ORDERED that the real
property will immediately be listed for sale with Carol Seiber at Coldwell Bankers, phone number

(208) 367-1621 at a commercially reasonable price.
DATED This _ _ day ofMarc~ 2010.

The Honorable Terry R McDaniel
ORDER RE: REAL PROPERTY P-1TBG/ma 20895-0011547689
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TORE BEAL-GWARTNEY ISB ##4833
COSHO HUMPHREY, LLP
Counselors and Attorneys at Law
800 PARK BLVD., STE. 790
BOISE, ID 83 712
PO Box 9518
Boise7 ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 338-3290
Attorneys for Defendant

IN TIIE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DENNIS D BUTCHER,

Plaintiff,

v.

Case No. CV-DR-2007-11861
ORDER SHORTENING TIME

PEGGY BUTCHER,
Defendant
It appearing to the Court upon the Defendant's Motion for Order Shortening Time that

good cause exists;

fT IS HEREBY ORDERED That hearing on Defendant's Motion to Assist the Parties in
\\~
DeaJing With the Community Residence and for Attorney Fees and Costs be held on the -1:._
day of

\\\\\.~j\ , 2010 at the hour of h_.m.
:

DATED ihis_\-"oA-_ day ofFebmary. 2010.

:•

~-

-

---~

- .

.. ;

~;:-;.·.·:

r,-:·..t

F···~.;

()

TERRY R. McDANliL
Magistrate Judge
ORDER SHORTENING TIME P ·12089S-001/Sl8868 TB0/ 213110

c

.

. I

000331

I·.,.~

Page 3/5

From:,83369060
i:rorn; Cocho Humphrey LLP

To: 3369000

Date: 7/7/201011,59 AM
Page; ?J4

Dijle, 712/2010 l:OJ:55 PM

ADA COUNTY RECORDER J. DAVID NAVARRO
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TORE :8EAL-GWARTNEY ISB #4833

COSHO HUMPHREY, LLP
800 PARJ( BLVD., STE. 790
BOISE~ ID 83 712
POBOX9518
BOISE, ID 83707-9518

Telephone (208) 344-7811
Facsimile (208) 338-3290
At:to.rneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

11IB STA1E OF IDAHO, IN AND FOR THE COUNTY OF ADA
DENNIS D BUTCHER,

Plaintiff,

v.
PEGGY BUTCHER,

Case No. CV-DR-2007-11861
rvlODIFICATION .JUDGMENT A.l"i("'D
DECREE

Defendant.

BASED UPON the stipulation of the parties, it is HEREBY ORDERED as follows:
I.

CONTEMPT: Defendant's Motion for Contcm,Pt is dismissed with pr~judicc_

2.

SPOUSAL SUPPOR'I;: Plaintiff (hereinafter referred to as ''Dennis") will pay

spousal support to Defendant (hereinafter referred to as «Peggy'\ also knovvn as Peggy Margaret

Butcher)

~vitb.

the first payment due on Juiy i5i 2010i in the amount of $300 per month for 32

months. Sflid payments shall be made through Child Support Receipting.

MODl'FJCATiON ,Jl!l>GMENT ANO DECREE, l' ·1·
TBO!tbs /.OB95.(J0l/592046 7/2/10 J2:55:4S t'M
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From,083369060
From: 0Qt)ho Humphrey UJ>

3.
parties~

gnLlJ__SUPPORT:

Page: 4/5
To, :>OOSOOO

oloo

Date: 1rr1201 1

Page; "14

AM

Date: 7f21WlU 1:03:56 PM

Dennis' child support obligation for the benefit of the

child is completed and terminated effective June 30, 2010, as the child is over the age of

18 and no longer attending high school.

4.

REIMBURSEMENTS:

The parties are current with all reimbl.ll'Sements for

premiums and medical expenses incurred for the benefit of the parties through JWle

30~

2010.

Neither party owes a reimbursement to the other.
5.

MORTGAGE l!'AXMENJ'S:

. :Peggy waives reimbursement of mortgage

payments she made towards the real property whlch were ordered to be _paid by Dennis.
6.

1NDEMNlFJCATlOl'i: Each party waives their right to indell1Ilification and

waives their right to file an. adversary proceeding in any subsequent bankruptcy action with the
exception of tlle spousal support obligation Dennis owes to Peggy~ which obligation will survive a
bankruptcy actfon.
7.

REAL PROP.JmTY: Dennis and Peggy own real

prop~rty

located at 10512 W.

AchiUea Street, legally described as Lot 09 Bllc 01 Starlight Meadows Sub No 04. Said real
property is awarded to Peggy. Upon presentment:, Dennis shall sign a Quit Cla.im Deed and au

other documents that arc neccssacy to allow Peggy to complete a modification of the existing loan.
Because this is a

modificati~

the lender js likely to require Dellllis' signature on the not.es.

Dennis will sign all papernotk presented to him to complete the modification process.
8.

LISTING: Because the real property is awarded to Peggy> the property will be

ts.ken <>ff the market.
9.

AU:ORNEY FEE§. AND COSTS: Each party 'Will pay their

own atto.tney rees

and costs.
MODJl<'ICATlON JtJDGMENT Al'f.D J>ECR£E, f' -lTBG/lbg2fl.89S-00l/S9M46 112f1.0 l.2:S5:48. PM
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From.83369060
r-rom; 1,..osno MUmJ;1nrey tLr'

DATED this

Date: 7rTJ2010 1.00 AM

Page: 5/5

~ge: .lf/4

Tn· ?.?.A9000

Date; 71212010 1:03:09 PM

h_ day of July, 201 O.
The Honorable Tmy R. McDaniel1 Magistrate

Dennis Cain, Attorney for Pla.intiff

Den:rls L. Cain
Beer&Cain

302W.1daho
Boise, ID 83702
Served by: US. Mail

tore Beal-Gwartney
Cosl10 Humphrey~ LLP
P0Box9518
Boise, ID 83707-9518
Served b;y: U. ~iail

J.

o~v1;; ~''~~-o~,fE /
y,tQNr• 1t.:
'J

'4

Clerk of the Court

~,_.;,.,r.t;.~ 'f.,

--~-~·

-\..•

(.,~ ~~~~-·---·---

··
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FILED
Wednesday, December 10, 2008 at 02:46 PM

J. DAVID NAVARRO, CLERK OF THE COURT

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, fN AND FOR THE COUNTY OF ADA
DENNIS D BUTCHER
CASE NO. CV-DR-2007-11861
Plaintiff,
VS.
NOTICE OF INTENT TO DISMISS
PEGGY BUTCHER
Defendant.

You hereby are notified that the above-entitled case will be dismissed for
failure to prosecute with due diligence, unless within 14 days after mailing of the
Notice you show sufficient cause for retention of this action, specifying what
immediate action will be taken to resolve the case promptly LRC.P. 40(c); Idaho
Supreme Court Standards for Resolution of Cases.
CERTIFICATE OF MAILING
I hereby certify that on Wednesday, December 10, 2008, I mailed, by
United States Mail, one copy of the above Order to each of the attorneys/parties
of record in envelopes addressed as follows:

, ,

Dennis Butcher
4780 Fortune #202
Boise ID 83714

· 2L_By United States mail
_By telefacsimile
_By personal delivery
_By overnight mail/Federal Express

Robert J Williams
Attorney at Law
P~ Box 7685

: LBy United States mail

. Boise ID
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_By telefacsimile
,....-BY personal delivery
~By overnight mail/Federal Express
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J_ DAVID NAVARRO

Clerk of the District Court

DFited Wednes ay, December 10, 2008
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J. DAVID NAVARRO, CLERK OF THE COURT
f i-11::-ATl"'Ul. I
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BY: _ _ _ _ _ _ _ _ _ _ _ __
De u

Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DENNIS D BUTCHER
CASE NO. CV-DR-2007-11861
Plaintiff,
VS.
ORDER OF DISMISSAL
PEGGY BUTCHER
Defendant.

Counsel/parties having been notified that the above-entitled case would
be dismissed for failure to prosecute, there being no sufficient cause for retention
of this action;
IT IS HEREBY ORDERED that this action is dismissed without prejudice
pursuant to l.R.C.P. 40(c).

Date:

JAN 0 8 LOOS

---------

Judge

CERTIFICATE OF MAILING
hereby certify that on Wednesday, December 31, 2008, I mailed, by
United States Mail, one copy of the above Order to each of the attorneys/parties
of record in envelopes addressed as follows:
LBy United States mail
_By telefacsimile
_By personal delivery
_By overnight mail/Federal Express

Robert J Williams
Attorney at Law
PO Box 7685
Boise ID 83707

Dennis D Butcher
4780 Fortune #202
Boise ID 83714

LBy United States mail
_By telefacsimile
_By personal delivery
_By overnight mail/Federal Express
J. DAVID NAVARRO
Clerk of the District Court

Dated:

~

By: _ _ _ _ _ _ _ _ _ __
000336
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ADA COUNTY RECORDER J. DAVID NAVARRO
AMOUNT 10.00
BOISE IDAHO 07/29/10 03:52 PM
DEPUTY Randy Jennings
111111111111111111111111111111 I Ill
RECORDED-REQUEST OF
110~369779
Cosho Humphreys

QUITCLAIM DEED
FOR VALUE RECEIVED, Dennis D. Butcher, Grantor, does hereby convey, release,
remise and forever quitclaim unto Margaret A Butcher, whose address is 10512 W. Achilea
Street, Star, ID 83669, the following described premises, to-wit:
Lot 09 Blk 01 Starlight Meadows Sub No 04
Together with the appurtenances, this property is located in Ada County, also lmown as
10512 W. Achilea Street, Star, ID 83669.
This deed is intended to convey to the Grantee all right, title and interest of the Grantor in
and to said property, now owned or hereafter acquired.
Dated thisZ1J day ofJuly, 2010.

STATE OF IDAHO )
): SS.

County of Ada

)

~ay

On this
of July, 2010, before me, the undersigned, a Notary Public in and for said
state, personally app~~rn~.P,~nnis D. Butcher, known to me to be the person whose name is
subscribed to the ~l~i¥.,i~eP,t, and ackno0ledged
to I that he executed the same.
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Page 1 QUITCLAIM DEED
TBG1ma 20895-001/602595 7/28/2010
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From: Cosho Hump. LLP

To:3369060

Page: 4/10

Dat.012010 4:59:55 PM

TORE BEAL-GWARTNEY ISB #4833

COSHO HUMPHREY, LLP
Counselors and Attorneys at Law

800 PARK BLVD., STE. 790
BOISE, ID 83712
POBox9518
Boise, ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 338-3290
Attomeys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DENNIS D BUTCHER,
Plaintiff,

v.

Case No. CV-DR-2007-11861
DEFENDANT'S MOTION FOR
CONTEMPT

PEGGY BUTCHER
Defendant.

COMES NOW THE DEFENDANT, by and through their attorney of record, TORE
BEAL-OWAR1NEY of the firm Cosho Humphrey, LLP, and moves this court for an Order as

follows:
1.

Finding Plaintiff in contempt of court for violation of this court's Judgment and

Decree of Divorce entered on January 23, 2008.
2.

Imposing Sanctions against the Plaintiff for being in contempt pursuant to Idaho

Code Section 7-610 and 7-611.

l>EFENDANT•S MOTION FOR CONTEMl'T 1'-1-

TBGfma 20895-0011551477 3/10/10 11:00:09 AM

000338

From: Cosho Hum. LLP

3.

To:3369060

Page: 5/10

e

Date: 3/10/2010 4:59:55 PM

Requiring the Plaintiff to pay all attorney's fees and.costs incurred by Defendant in

bringing this motion pursuant to Idaho Code §§ 12-121, 12-123, 7-610, and Rules 54 and 75 of the

Idaho Rules of Civil Procedure.
4.

For such other and further relief as the comt deem just and proper.

This motion is based upon the Affidavit in Support of Defendant's Motion for Contempt
filed concurrently herewith and is brought pursuant to Idaho Code Sections 7-601, 7-604, 7-610,
7-611 and Idaho Rule of Civil Procedure 75.
DATEDthis _ _ d.ay of March, 2010.

COSHO HUMPHREY, LLP
TORE BEAL-OWAR1NEY
Attorneys for Defendant
CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on the _

day of March, 2010, a true and correct copy of the

within and foregoing instrwnent was served upon:

Dennis L. Cain
Beer&Cain
302 W. Idaho

Boise, ID 83702
Served by: .Facsimile 336-9060

TORE BEAL-OWARTNEY

DEFENDANT'S MOTION FOR CONTEMPT P-2TBG/ma 20895-00USS 1477 3/10/10 11 :00:09 AM
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TORE BEAL-GWARTNEY ISB #4833

COSHO HUMPHREY, LLP
Counselors and Attorneys at Law
800 PARK BLVD., STE. 790
BOISE, ID 83712
P0Box9518
Boise, ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 338-3290
Attorneys for Defendant

IN THE DISTRICT COURT OF TIIB FOURTH JUDICIAL DISTRICT OF
1HE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DENNIS D BUTCHER,
Plaintiff,

Case No. CV-DR-2007-11861

Defendant

DEFENDANT'S MOTION TO
COMPLETE THE DISSOLUTION OF
THE COMMUNITY RESIDENCE, FOR
ATTORNEY FEES AND COSTS, AND
FORA JUDGMENT

v.
PEGGY BUTCHER,

COMES NOW, Tore Beal-Gwartney, of the firm of Cosho Humphrey, LLP, attorney for
the Defendant in the above entitled matter, and moves the Court for an Order to complete the
dissolution of the community residence, for attorney fees and costs, and for a judgment formally

paid by Defendant as house payments ordered to be paid by Plaintiff and for further relief that the
court deems just.
This Motion is based upon the records and pleadings on file herein, and pursuant to Rule
56 of the Idaho Rules of Civil Procedure and Idaho Code Section 32-704.
DEFENDANT'S MOTION TO COMPLETE THE DISSOLUTION OF THE COMMUNITY RESIDENCE,
FOR ATTORNEY FEES AND COSTS, AND FOR A .JUDGMENT P-t2089S--00l/S3S032 TBG/ 1122110

000340

From: Cosho Hump. LLP

To:3369060

Page: 1/10

Dat.0/2010 4:59:55 PM

COSHO HUMPHREY, LLP

TORE BEAL-GWARTNEY
tgwartney@cosholaw.com

COUNSELORS & ATTORNEYS AT LAW
PO Box 9518 83707-9518
800 Park Blvd., Suite 790
Boise, Idaho 83712

DIRECT PHONE
DIRECT FAX

208.639.5513
208.639.5515

Telephone 208.344.7811
Firm fax 208.338.3290
www.cosholaw.com

March 9, 2010

Dennis L. Cain
Beer&Cain
Via fax: 336-9060
302 W. Idaho

Boise, ID 83702
Re:

Margaret A Butcher v. Dennis D . Butcher
CH File No.: 20895-001
Case No.: CV-DR-2007-11861

Dear Dennis:
Transmitted with this letter is an order to list the property with Carol. Please· sign this
approved as to form and content so I can submit it to the court.
It is my understanding from your proposal that all indemnification under the decree
would be waived and that all future payments beyond child support would be waived. It is also
my understanding that it is your representation that there is $30,000 of equity in the home.
Without payments being made on the property the parties will lose the property and there will be
no equity in the home.
If you have another creative way to resolve these issues, please contact us. We look
forward to receiving the order at your earliest convenience. Please have Dennis contact Ms.
Seiber at 367-1621 to begin the listing process.
We look forward to hearing from you.

)

TBG/ma
cc:

Margaret A. Butcher

Enc .

,.

.I
'

/

20&95-001Doc.#:551460
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TORE BEAL-GWARTNEY ISB #4833
COSHO HUMPHREY, LLP
800 PARK BLVD., STE. 790
BOISE, ID 83712
POBOX9518
BOISE, ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 338-3290
Attorneys for Defendant

IN THE DISTRICT COURT OF TI:IE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF ADA

DENNIS D BUTCHER,
Plaintiff,

v.

Case No. CV-DR-2007-11861
AFFIDAVIT IN SUPPORT OF
DEFENDANT'S MOTION TO
COMPLETE THE DISSOLUTION OF
THE COMMUNITY RESIDENCE, FOR
ATTORNEY FEES AND COSTS, AND
FOR A JUDGMENT

PEGGY BUTCHER,
Defendant

STATEOFIDAHO )
}ss.

Cotmty of Ada

)

MARGARET A. BUTCHER, being first duly sworn upon oath, deposes and says the
following:
1.

I am the Defendant in the above-captioned matter and I make this affidavit based

upon my own personal knowledge and in support of Defendant's Motion to Complete the
Dissolution of the Community Residence, for Attorney Fees and Costs. and for a Judgment.
AFFIDAVIT IN SUPPORT OF DEFENDANT'S MOTION TO COMPLETE THE DISSOLUTION OF THE
COMMUNITY RESIDENCE, FOR ATTORNEY FEES AND COSTS, AND FOR A JUDGMENT - P.l
TBG/ma

000342

•
2.

I am an individual over the age of eighteen, a resident of the State of Idaho, and

have personal knowledge of the facts set forth herein, believing them all to be true and correct to
the best of my knowledge and belief.
3.
2008.

Our Judgment and Decree of Divorce was entered by this court on January 23,

Paragraph 12 of the Judgment and Decree of Divorce retained jurisdiction over the

community residence until the sale and close of the residence. The Judgment and Decree of
Divorce ordered both parties to cooperate with one another in accomplishing the sale of the
home and each party was to execute all documents necessary to effectuate the sale of the home.
4.

Conversations occurred with our realtor, Larry Glover of Coldwell Bankers, from

the time the Judgment and Decree of Divorce was entered through the time the property was
finally listed. Most of the conversations were to determine what price should be placed on the
residence.
5.

On April 7, 2008 I was served with a motion to set a price for listin~ the

community residence. A hearing was held on April 28, 2008. On that date I agreed to list the
property at $223,000.
6.

On May 1, 2008, I was contacted by Dennis. He stated to me that he would sign

the listing agreement on Saturday May 3, 2008. I made arrangements with our realtor Larry
Glover to sign the listing papers on Sunday May 4, 2008.
7.
arranged.

On May 3,

2008~

Dennis did not show up to sign the papers as previously

Our realtor lived across the street from the community residence. Coincidently,

Dennis came to the community residence to pick up our son Jake the evening of May 3, 2008.
AFFIDAVIT IN SUPPORT OF DEFENDANT'S MOTION TO COMPLETE THE DISSOLUTION OF THE
COMMUNITY RESIDEN~ FOR ATIORNEY FEES AND COSTS, AND FOR A JUDGMENT - P.l
TBG/ma

000343

8.

•

On May 4, 2008 I received an email from Dennis stating that he did not want to

put the house on the market and wanted to keep the home for a few more years. At that time,

Dennis also communicated that he wanted me to pay the obligations that he was ordered to pay
under the court order. I did not agree to do that.
9.

Dennis finally signed the listing agreement on May 6, 2008 and I too signed the

listing agreement.
10.

Dennis made his last house payment toward the community residence in October

2008. The order requires Dennis to make the monthly mortgage payments until it sells. See
paragraph 14 of the Judgment and Decree of Divorce.
11.

The order also required Dennis to make minimum monthly credit card payments

on the Chase, Bank of America, and Discover

Car~

all of which were to be paid with the

proceeds from the sale of the real property. At the time of the Judgment and Decree of Divorce,

the balances on these three accounts totaled $31, 166.36.
12.

On or about November 22, 2008, Dennis contacted our realtor and signed papers

to take our home off of the market. I was contacted by the realtor, not by Dennis.
13.

On November 25, 2008, I signed the papers taking the home off of the market.

14.

Without house payments being made, I began working with the lender to do a

loan modification. Information regarding the loan modification and signing a Quitclaim Deed
were shared with Dennis prio.r to bringing this action. Dennis would not sign either a loan
modification or a Quitclaim Deed unless I waived the future spousal support.

15.

As of November 2009, Dennis did not believe t.liere was any equity in the home.

AFFIDAVIT IN SUPPORT OF DEFENDANT'S MOTION TO COMPLETE THE DISSOLUTION OF THE
COMMUNITY RESIDENCE, FOR ATl'ORNEY FEES AND COSTS, AND FOR A JUDGMENT- P.3
TBG/ma
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16.

•

I received papers in November 2009 stating the Citibank was suing to obtain a

judgment.
17.

Prior to bringing this action, I attempted to work this out with Dennis directly and

through the assistance of counsel. We have not been able to come to a resolution.
18.

I have continuously worked with the mortgage company in order to rewrite the

mortgage. I have been working with Christie at Wells Fargo Bank. It is my understanding that
the completion of the process must occur prior to February 11, 2010.

This is extremely

important because the monthly mortgage is $_ _ _ _ _ _. The lender bas allowed me to
make substantially smaller payments. The payments I have made are the following: April 28,
2009 in the amount of $716.66, May 29, 2009 in the amount of $696.66, July 1, 2009 in the
amount of $696.66, August 18, 2009 in the amount of$111.52, October 5, 2009 in the amount of
$696.66, November 3, 2009 in the amount of $696.66, December 14, 2009 in the amount of
$696.66, and January 1, 2010 in the amount of $696.66, for a total of $5,08.14.
19.

Based upon my payment towards Dennis's obligation and the fact that there is not

enough equity available to share in excess of Dennis's obligation that I paid and the payment
towards credit card obligations. That obligation cannot be fully satisfied with the sale of the
property and will not be satisfied with the rewriting of the mortgage.
20.

My preference is to receive this court's assistance in providing a judicial deed so

that the rewriting of the mortgage

~

can be done with the removal of Dennis from the

underlying mortgage based upon the terms of the existing order, which include that subsequent

AFFIDAVIT IN SUPPORT OF DEFENDANT'S MOTION TO COMPLETE THE DISSOLUTION OF THE
COMMUNITY RESIDENCE, FOR ATTORNEY FEES AND COSTS, AND FOR A JUDGMENT· P.4
TBG/ma

000345

to the removal of Dennis frofiiability on the loan through a

sl which is equivalent to him

paying spousal support of $400 for twenty-four months.
21.

An alternative is to have this court enter an order granting me the power to sign

all necessary documents to complete the rewriting of the mortgage which retains Dennis and me
on the underlying mortgage and that the property be listed for sale.
22.

I do not believe that the property will be sold for more than the mortgage. The

2009 tax assessment is $164,500 and the outstanding debt secured by the property is $141,000.

23.

There are additional liens that are attached to the real property that are from debts

incurred by Dennis in the amount of$_ _ _ _ __

MARGARET A. BUTCHER

SUBSCRIBED AND SWORN to before me this _ _ day of January, 2010.

NOTARY PUBLIC for Idaho
Residing at _ _ _ _ _ _ _ _ _, Idaho
Commission expires:_ _ _ _ _ _ _ _ _ _ __
COSHO HUMPHREY, LLP

TORE BEAL-GWAR1NEY
Attorneys for Defendant

AFFIDAVIT IN SUPPORT OF DEFENDANT'S MOTION TO COMPLETE THE DISSOLUTION OF THE
COMMUNITY RESIDENCE, FOR ATTORNEY FEES AND COSTS, AND FOR A JUDGMENT- P.5
TBG/ma
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RE: Butcher_708_0200232726i***lst ATTEMP************

•

Laura Burri
To Shamarra.N.Williams@wellsfargo.com, Peggy Butcher
From:
Sent:
To:
Cc:

Laura Burri (lburri@ringertlaw.com)
Wed 9/15/10 5:38 PM
Shamarra.N.Williams@wellsfargo.com (Shamarra.N.Williams@wellsfargo.com)
Peggy Butcher (pegsworld@q.com)

This email is to authorize you to communicate directly with Ms Butcher about loss mitigation. Laura
Laura Ji:.. JJurri

Ringert Law Chartered
455 S 3rd Street
Boise, Idaho 83702
phone 208-342-4591
fax 208-342-4657

From: Shamarra.N.Williams@wellsfargo.com [mailto:Shamarra.N.Williams@wellsfargo.com]
Sent: Tuesday, September 14, 2010 6:56 PM
To: Laura Burri
Subject: Butcher_708_0200232726*****1st ATTEMP************

BK Case #: 10-02840
Good Afternoon,
Wells Fargo Home Mortgage has received a request from our borrower(s) regarding possible workout options.
Due to the bankruptcy status of the borrower's loan, we are unable to communicate with the borrower
directly until written consent is received from the borrower's legal counsel. Written consent documentation
should be faxed to our Loss Mitigation department at 866-359-7363 or you can respond DIRECTLY to this
email. If you have any questions or concerns, please contact our Bankruptcy Department at 800-274-7025.
Representatives are available for assistance Monday through Friday from 8:00 AM to 5:00 PM, Eastern Time.
Thank you,
Wells Fargo Home Mortgage has received a request from our borrower{s) regarding possible workout options.
Due to the bankruptcy status of the borrower's loan, we are unable to communicate with the borrower
directly until written consent is received from the borrower's legal counsel. Written consent documentation
should be faxed to our Loss Mitigation Department at 866-359-5154.

Thank }'OU,

WELES:;;;::'Jr~AA~··
.:c:G:::-:0:;;:::-:ii1•:11mfi•t..~!ll!i•~-·t

Shamarra Williams
IMortgage Loan Specialist
3480 Stateview Blvd
Fort Mill, SC 29715
Mac: X7802-03P

Ph:BOJ-578-8609
Fax:866-359-7363

Email:

shamarra.n.williams@wellsfargo.com

It is our mission to provide excellent customer service. Please contact my Manager directly if I have
not met your servicing expectations at Daniel.Martin@wellsfargo.com

000347

•
Bank & Financial Institution
Authorization & Release Form
I hereby authorize WELLSFARGO MORTGAGE to speak/communicate to Carol
Seiber, Kathy Stafford of Coldwell Banker) and Lea Fontaine. Amanda Lawrence
ofStewart Title in regards to:
Property Address:
10512 W. Achilla St. Star, Idaho 83669
Loan Number:

0200232726

I hereby authorize Carol Seiber, Kathy Stafford of Coldwell Banker) and Lea
Fontaine, Amanda Lawrence ofStewart Title, to request, obtain and verify any and
all mortgage loan information, including but not limited to, payoff, arrearage, and
reinstatement amounts as well as financial history. The information obtained is to
be used for the purpose of facilitating in the sale of the property through the
HAMP loan modification program and/or HAFA short sale program.
Property Address:
10512 W. Achilla St. Star, Idaho 83669
Loan Number:

0200232726

Borrrer Signature
Margaret Butcher
Print Name

04/01/2010
Date

000348

•
Margaret Butcher Cell# 208-412-1975
E-mail: pegsworld @.com

Loan # 708-0200232726
Last 4
To: loss Mitigation Dept of Wells Fargo Mortgage
My name is Margaret Butche
I live at the residence/property of:
10512 W. Achillea St.

Star Idaho
83669
·I am giving my written authorization for Wells Fargo to speak to my attorney:

Tore Beal Gwartney of Cosho Humphrey, LLP
Phone: 208-344-7811
Fax: 208-338-3290
and for my attorney, Tore Beal Gwartney of Cosho Humphrey, LLP
to speak to Wells Fargo Mortgage concerning the property at :
10512 W. Achillea St.

Star Idaho
83669
Loan # 708-0200232726

000349

•
Margaret Butcher cell # 208-412-197 5
Loan# 708-0200232726
Last 4 of S
To: loss Mitigation Dept of Wells Fargo Mortgage
My name is Margaret Butcher. SS
I live at the residence/property of :
10512 W. Achillea St.
Star Idaho
83669

I am giving my written authorization for Wells Fargo to speak to my attorney:

Tore Beal Gwartney of Cosho Humphrey, LLP
Phone: 208-344-7811
Fax: 208-338-3290
and for my attorney, Tore Beal Gwartney of Cosho Humphrey, LLP
to speak to Wells Fargo Mortgage concerning the property at :
10512 W. Achillea St.
Star Idaho
83669
Loan# 708-0200232726

000350

•
Confidential
To:

Company:
1-866-396-9015
Fax Number :
Phone Number :
From:
Sue Pathammavong
Fax Number:
425-440-6030
Phone Number :
Time Sent:
Pages:
Description :

Tuesday, June 29, 2010 10:49AM
4
Payoff Quote: BUTCHER/ 020023272617023. 74887

MESSAGES:

000351

•

Trustee
3535 FACTORIA BLVD. SE STE.220
BELLEVUE, WA 98006

June 29, 2010
Fax: 1-866-396-9015
Attn: Carol Seiber/ Stewart Title

Re:

Borrower:
Loan No.:
Our File No.:

BUTCHER, DENNIS and MARGARET
0200232726
7023.74887

Dear Borrower(s):
This letter responds to your request for payoff figures good through July 14, 2010. The process of
foreclosure requires the trustee to complete certain tasks according to a schedule set by state law. The
trustee may be required to complete some of these tasks between the date of this letter and the date through
which you have asked this quote be effective.
To insure that the figure that we provide will still be valid on the last date this quote is effective,
we must include some fees and costs that we anticipate will be incurred shortly, but have not actually been
incurred as of the date of this letter. Also, the trustee uses third party vendors to complete some of the
required tasks. To the extent we have not yet received invoices from those vendors for services provided,
some of the amounts described below could be estimates of the actual fees or costs incurred.
If you pay the amount listed below on or before the date provided, your account will be
reconciled to insure that only the exact amounts due are collected. To the extent any amount made payable
to the trustee exceeds the actual amount due to the trustee, a refund of that overage will follow. To the
extent any refund due should be delivered to any address other than the property address, please be sure to
include that infonnation with your payment.
Instructions for payoff are as follows:

1. Funds must be received no later than 12:00 noon on July 14, 2010.
2. NO TRUST ACCOUNT, ESCROW AND PERSONAL CHECKS WILL BE
ACCEPTED. NO WIRE TRANSFERS WILL BE ACCEPTED.
3. The check MUST BE MADE PAYABLE to Wells Fargo Home Mortgage for
$156,886.47. Be sure to include the borrower's name and loan number.
4. The check MUST BE SENT to Northwest Trustee Services, Inc. 3535 Factoria Blvd. SE
Ste. 220 Bellevue, WA 98006.
5. No partial payments will be accepted.
6. To help facilitate a prompt refund, should one be due, please be sure to advise the
trustee of any alternate address to which you would prefer monies be delivered.

000352

•

e

NORTHWEST TRUSTEE SERVICEs·;'INC.
P.O. Box 997 •Bellevue, WA 98009 • 425-586-1900 • Fax425-586-1997

Providing services in AK, CA, ID, MT, NV, OR, WA

··><

June 30, 2010

.··""' To: Margaret Butcher

Reference:

BUTCHER, DENNIS andMARGARET/7023.74887
Property located at: 10512 W. Achillea St.,Star

Enclosed per your request is a copy of a recent title report for the above-referenced property. This
copy is provided as a courtesy, and neither Northwest Trustee Services, Inc., nor the issuing title
company represents or warrants that the information contained therein is complete or accurate.
Reliance upon this information as a basis for any decisions you make with regard to the purchase
of this property is done strictly at your own risk. Northwest Trustee Services, Inc. hereby
expressly disclaims all responsibility for anything contained in or omitted from the title report.
Northwest Trustee Services, Inc. strongly suggests that you make an independent examination of
the property and the state of the title and consult your attorney concerning the same.
Very truly yours,
NORTHWEST TRUSTEE SERVICES, INC.

~ Todd Hendricks, Foreclosure Analyst
Enclosure

000353

•

The amount required to payoff the above-referenced loan is as follows:

06/01/2010
06/01/2010
06/02/2010
06/16/2010
06/23/2010
07/16/2010

Principal Balance
Interest
Escrow Balance
Late Charges
BPO/Appraisals
Trustee Fees
Notice of Default Recorded
Appointment Recorded
Trustee Sale Guarantee Received
Notice of Sale Mailed (Required by Statute)
Publication Commenced
Service/Posting of Notices

$141,972.78
$12,244.32
$735.54
$136.59
$143.00
$500.00
$8.00
$8.00
$805.00
$33.24
$200.00
$100.00

Total to Lender

$156,886.47

Total amount required to payoff as of July 14, 2010

$156,886.47

(Estimated)

If you will be unable to submit funds on or before the above date and time, you must contact our
office for updated figures.
Payoff figures may be subject to change due to escrow advances made by the lender which may
not be known at the time funds are tendered. A loan will not be considered paid in full and interest will
continue to accrue on the entire principal balance of the loan if the lender advises that it has advanced
funds.
By delivering this quote, the lender does not waive its right to enforce any and all remedies
afforded by law or the loan documents including, without limitation, its right to enforce due on sale
provisions. Absent the written agreement of the lender or trustee, the foreclosure will not be put on hold.
Foreclosure activities will proceed until all defaults are cured.
Thank you and feel free to call the trustee with any remaining questions or concerns.

Very truly yours,
NORTHWEST TRUSTEE SERVICES, lNC.
By Sue Pathammavong
Foreclosure Department

Pursuant to the Fair Debt Collection Practices Act (15 U.S.C. Section 1692), this is an attempt to
collect a debt and any information obtained will be used for that purpose.
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Wells Fargo Modification

C52

From: Christie.Hemphill@wellsfargo.com

Sent: Fri 2/12/10 10:50 PM
To:

pegsworld@q.com
Attachments:
Notebook.jpg (2.9 KB)

Hi Peggy, Here is the situation. In order to remove
Dennis from all aspects of the home, modification, etc.,
we only need a judge to sign a document granting sole
ownership to yo~ and it will have to be recorded and we
(Wells Fargo) would need a copy of it, once it has been
recorded._ In order to use spousal support and/or child
support for income we must have documentation (again
signed by a judge) that it will co'ntinue for 3 years. I hope
this helps clarify and have a great weekend!

Christie Jfef!lphi[{
Non Emp Agency Contractor Temp, WF Home Mortgage
Wells Fargo Home Mortgage
877-279-1649 ext. 1508 Tel
Christie.Hem phi ll@wellsfargo.com
Wells Fargo Bank, NA is required by the Fair Debt Collection Practices Act to inform you that if your loan is currently delinquent
or in default, as your loan servicer, we will be attempting to collect a debt, and any information obtained will be used for that
purpose. However, if you have received a discharge, and the loan was not reaffirmed in the bankruptcy case, Wells Fargo Bank,
NA will only exercise its right as against the property and is not attempting any act to collect the discharge debt from you
personally.
With respect to those loans located in the State of California, the state Rosenthal Fair Debt Collection Practices Act and the
federal Fair Debt Collection Practices Act require that, except under unusual circumstances, collectors may not contact you
before 8:00 a.m. or after 9:00 p.m. They may not harass you by using threats of violence or arrest or by using obscene language.
Collectors may not use false or misleading statements or call you at work if they know or have reason to know that you may not
receive personal calls at work. For the most part, collectors may not tell another person, other than your attorney or spouse,
about your debt. Collectors may contact another person to confirm your location or enforce a judgment. For more information
about debt collection activities, you may contact the Federal Trade Commission at 1-877-FTC-HELP or www.ftc.gov.
This is an unsecured ernaii service whict-1 is not intended for sending confidential or sensitive inforrnation. P!ease do not include
your social security number, account number, or any other personal or financial information in the content of an email. Send any
mail correspondence to Wells Fargo Home Mortgage - MAC X9999-01N, 1000 Blue Gentian Road Suite 300, Minneapolis,
MN 55121. Wells Fargo Home Mortgage is a division of Wells Fargo Bank, NA All rights reserved. Equal Housing Lender. Wells

Fargo Home Mortgage-2701 Wells Fargo Way-Minneapolis, MN 55467-8000
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Wells Fargo Home Mortgage
Victor.Antabiian@wellsfargo.com
~;er~t:

Mon 4/27 /09 7:03 PM

'c:

pegsworld@q.com

Hello Thank you for calling - I'm sorry I could not help as we do not handle the loan modification here in this
location. Please call me for further assistance
Sincerely,

Victor Antablian
Mortgage Consultant
Wells Fargo Home Mortgage
U1874-011
108 Plaza Street
Eagle, ID 83616
(208) 938-0026 Tel
(208) 890-2989 Cell
(866) 748-2128 Fax
Victor.Antablian@wellsfargo.com
www.vichomemortgage.com
As founding sponsor of The Great American Homeowner Challenge™, Wells Fargo Home Mortgage has
formed an alliance with #1 bestselling author and financial coach, David Bach.
"Nothing you'll ever do in your lifetime is likely to make you as much money as buying a home and living in it."
David Bach
Ask me for details! Or visit vvww.wellsfargo.com/challenge for details and a list of events.
The Great American Homeowner Challenge TM is a trademark of Finish Rich, Inc. This trademark is used under license from Finish Rich Media,
LLC by Wells Fargo Home Mortgage.
This is an unsecured email service which is not intended for sending confidential or sensitive information. Please do not include your social
security number, account number, or any other personal or financial information in the content of the email. Th is may be a promotional

email. To discontinue receiving promotional emails from Wells Fargo Bank N.A., including Wells Fargo Home
Mortgage, click here NoEmailRequest@wei!sfargo.com. Wells Fargo Home Mortgage is a division of Wells Fargo Bank, NA
,11,11 rights reserved. Equal Housing Lender. Wells Fargo Home Mortgage-2701 Wells Fargo Way-Minneapolis, MN 55467-8000
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RE: Calling
r-

rn: Peggy Butcher (pegsworld@q.com)

Sat 4/03/10 12:20 AM
carols1234::2)msn.com; tgwa1iney@coshola\AJ.com
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1/24/1020 Margaret Peggy Butcher/ Dennis Butcher

Hi Tore,
I spoke with Wells Fargo Mortgage and have faxed a release for communication. I
checked with ADA County and no liens have been placed on the house yet.
I have included copies of:
1. Letter from Wells Fargo with deadline of 2/11/2010.
(I have requested an extension.)

2. Wells Fargo Mortgage Release note faxed to Loss Mitigation.
3. Copy of the "Warranty Deed" as well as the "Deed of Trust."
4. Signed Letter form Larry Glover
States Dennis contacted him and signed to take the house off the market, including e-mails
pertaining to this from Dennis, myself, Larry Glover and Bob Williams( former attorney).
5. Change Form to remove the house from MLS,
Contains with signatures and dates signed by Dennis and myself.
6. Payment history for the Wells Fargo mortgage.
7. Credit cards with the Account #'s and the balances.
8. Dennis's MCMI-111 AXIS II: Personality Patterns Test results.
9. ADA County Assessment for 2009 of$ 164,500, & 2008 for 204,200.
I spoke with "Allen" the ADA County Assessor for Star. Allen stated the value of homes in Star
are still dropping. Allen stated that a price of 140,000, plus or minis, is the current going price.
He will have the 2010 Assessments out by the end of May and the 2010 Assessments will reflect
a value of a home in Star, comparable to this home in the low 140's.
I have also spoken with several realtors and will be getting a Market Analysis from a realtor this
week. I have included some comp's on the market.

10. Motion to Set Price 4/4/08 & Notice of Hearing to Set Price 417/08
11. Notice oflntent to Dismiss12/12/08
12. Order of Dismissal 1/7/08

000358

•
Child Support
1. Child Support Payment History ( Case # 273596)

a. Last 24 months, printed from H&W website. (I will request a copy directly from H& W
if the website is not enough.)
b. Bank statements showing child support amounts and history.
c. E-mails documenting missing child support payments.
d. Focus on Children 6/29/07 IV addresses chid support.
e. Case Summery used by Laine Davis (?) Court Ordered Mediation.

2. The Parenting Agreement states:
(Judgment and Decree of Divorce pg. 3, sec.8, Exhibit "A" of parenting agreement)
73% Dennis/ 27% me split on medical/dental.
On 12/22-09, Dennis was mailed Jake's medical/dental expenses.
Dennis has not responded.
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Hi Torri,
I have contacted the bank again this week and the loan has not yet been assigned to a
processor.
I received a letter from the bank stating that I may qualify for a loan modification.
Although the house payment has not been made for 4 months, it is not in foreclosure. The
bank told me that it is taking a long time to get to my loan situation due to a back log of
cases like mine. I was instructed to call back next week.
It sounds like Dennis' s offer to trade future spousal support for a quick claim is not a
likely option at this point.
Do we need to move forward on getting Dennis to pay spousal support?
DO we need to move forward on contempt charges to get Dennis top make the late house
payments?
I do not necessarily want Dennis to go to jail. I want him to pay the late house payments
and pay his spousal support. I want him to follow the agreed upon parenting plan, and
·
stop putting Jake in the middle.
He has not emailed me sense I retained you.
I said "NO" about having Jake for a full week each month during the school year.
Dennis has stopped pressuring me to do so.
Jake is now on medication for ADD. He has had some problems with side affects which
require me to monitor him closely. Jake also has a full schedule at school of 6 classes and
an additional 2 on line classes as well. Consistency throughout the school weeks is
crucial to his education.
Last year Jake wanted to go to summer school and needed to, in order to make up failed
classes, however Dennis would not allow Jake to do so, as it might interfere with the ·
weeks he wanted Jack during the summer.
If Jake does not succeed in all 8 classes, and his school counselor has stated that he will
have difficulty passing all 8 classes, it then becomes necessary for Jake to attend summer
school if he is to graduate with his class.
Thank You,
Peggy Butcher
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Order of Relive of S t . Wells Fargo Bank,
N.A. 10/18/2010
Lance Olson Attorney for Wells Fargo
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I have paperwork for Trustee Sale Guarantee as First American title Co. going back as far
as: 05/18/2010, 06/15/2010, 7/14/2010, and on or about 10/15/2010
Name of Insured:
Northwest Trustee Services, Inc.
Routh Crabtree Olson
P.S. & Wells Fargo Bank, NA
Sale date: 10/15/10
Policy No.: 5002516-1280
Date of Policy: 5/18/2010
Original Trustee: Brad L. Williams c/ o UPF inc.
Original Benefactory: Home Federal Bank
Recording Date: 12/15/2005
Recorder's Increment No.: 105191493
County: ADA
Sum of Obligation: 155,572.67 (more is owed than the original loan amount due to late fees and
.attorney's fees)
HAMP Probation Payment History:
I made approximately eleven pqyments from 04/28/2009 to 3/09/10.
·I was extended through the HAMP program three times. The month or two months in between
each probation period was paid through the funds in the escrow account.
We were ordered to sell the house in the divorce decree, pay the marital debt off and split the rest,
40/60. I would get more for reduced spousal support. ($300.00 for three years)
Dennis was to make the house payments. However, the market had just crashed between the time
he left and the time the decree was final.
10/01/08, was the last.Payment date he made.
Dennis Butcher, my ex, left on 05/05/07. I was served with divorce papers on 07 /03/07--our
daughter's birthday ... the divorce was final on 01/23/08.
I didn't find out about the delinquent mortgage until late January, or early February and contacted
Wells Fargo. Wells Fargo told me of HAMP and sent paper work which I filled out and sent back
on 04/30/09.
Dennis would not cooperate and sign the modification papers.
The bank stated that the HAMP Modification would go through because the payments would be
reduced from 1,100.75 to 696.66 and the interest rate of about 6% would drop to about 1%.
Meanwhile, as I was working with the bank, I continued to get "Trustee Sale" on 05/18/2010,
06/15/2010, 7 /14/2010.
I would call Wells Fargo in a panic and they would reassure me that it would not interfere with the
loan modification-it was only routine poliry. As long as I was working with them, thry would notforeclose and
sell the house.
Finaljy, I was told I dzd need my Ex to sign. Because Dennis would not sign, I needed ajudge to amend the divorce
decree. (I have this in an emailfrom Wells Fm;go also.) I took Dennis to court for contempt charges on
back child support and not paying spousal support, which was needed to show as income to qualify
for the loan modification. At the last moment before seeing the judge, he agreed to sign any and all
paperwork required by Wells Fargo, signed a Quitclaim Deed over on 07 /20/10.
The divorce lvlodijication jitdgment and Decree was amended to it being specified to me on 07 /19 /11.
I faxed the decree, Quitclaim Deed etc. to Wells Fargo.
000361
Then Wells Fargo told me I no longer qualified for the HAMP program because I had been dropped
(in order to go to court) and once dropped, they are not allowed to put me back in.

]

I was told that they h a . house" loan modification programs t6vere just as good, if not better.
Just refax everything ag"!K and I could go down to my local Well~rgo and fax it for free. I did.
Wells Fargo claims they never got it or it was faxed to the wrong fax and didn't get into the system
to be approved. I went back to Wells Fargo branch again and re-faxed all the paperwork with the
bank manager on the phone to Wells Fargo Mortgage to make sure they got it. They said they did
and now I needed to be patient and wait for them to call me to let me know if I was approved, but
not to worry, I already had been approved for HAMP, so it would be no problem. Then I got the
knock on the door ...
My story,
I was in the middle of extensive breast cancer screening tests when Dennis left our 28 year marriage.
I have cystic fibroid breast disease with calcium deposits solid formations and had previously
undergone two lumpectomies already.
Dennis had gone to Albertson's to get milk and never moved back. I walked into the bedroom and
found it striped down and drawers the empty. I kid you not, God told me in that moment, that he
was at our 19 yr. old daughter's apartment. I drove down and knocked on the door. That's when he
told me he wanted a divorce. He came back to the house with our other daughter to help him move
more things out of the house the next two days. I found out all three of my children knew he was
planning on leaving but sworn to secrecy. I was in shock for days. My daughters haven't spoken to
me since he left. My son lives with me.
I was not allowed to take care of my medical needs during the marriage. Dennis was ordered to keep
medical insurance and the life insurance policies on me, but he dropped both.
I had to have three surgeries on my feet to remove joints and reconstruct my feet so I could walk. I
underwent a third breast surgery and go ever siX months for breast cancer detection using ultra
sound. I went through eye surgery. I could not see well enough to drive, even with glasses.
I had the leg surgery to close off internal veins (severe syncope) and developed a blood clot. I had
extensive internal repair for prolapse and internal rips and that healed open after a traumatic birth
(fast baby-big head), my pelvic organs had dropped out of position. After surgery, I developed a
severe long term kidney infection, none responsive to antibiotics and developed kidney stones.
During this time I went back to school at TVCC to earn a degree in Elementary Education with
Special Education and got a job as a paraprofessional at Eagle High working in ERR (Special
Education) I have worked at EHS for four years now.
Passed my first stone at work! OMG. My supervisor wrote me up for rrot returning to class and
going to the nurse's office where I passed the kidney stone. I returned to work an hour later and
finished out the day in severe pain because I was afraid of reprisal.
The stress of this ongoing, never ending battle with Wells Fargo has caused so much duress and
heart ache an has cost me my health. I lost so much and have to start life over at my age. I know
others have it worse. I hope my story helps them in some way.
I have a new love in my life. (who would have thunk it at 53!) I'm not 'Yith him for money-he's a
iazz musician.
I do hope there is hope. All things work together for our good--even the bad things-and His
Glory.
Thank you so much for the possibility of hope,
Margaret Butcher
/ ./
412-1975
pegsworld@q.com
~/ ·

d?:

~.

T ori.shockey@mail.house.gov
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this fact. That it has been in their interest also, to grant me the loan modification. Wells Fargo has
already received money from the HAMP program every time they put me through, both from me and
the government. I do not think Wells Fargo should be rewarded with undue profits for doing this to
me and others like me.
Thank you so much,
Margaret A. Butcher

*Please feel free to attach additional information and documentation.
Due to the Privacy Act of 1974 (PL 93-579), Federal and State agencies are prohibited from
releasing information or discussing anything regarding another individual without that person's
written permission. Your signature on this page authorizes me, and/or my representatives, to
contact the proper officials on your behalf, discuss the issue, and receive any pertinent
information. Your signature also gives me permission to send a copy of this form and any

Date:6-

2/ -· J
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"Be kind, jr1r eve~;:oneJOtt med is

d

hard hatilt." Plafo

CONFIDENTli\LITY: This email and any attachments are confidential and may contain personal information. Any unauthorized review. use
or distribution is prohibited. If you are not the named recipient. please notify the sender immediately and do not disclose the contents to
another person. use it for any purpose. or store or copy the information in any medium. F1ank you.

Butcher Wells Fargo mod/Freddie mac eviction notice

July 15, 201112:29 AM

From: pegsworld@q.com
To: 'Tori" <Tori.shockey@mail.house.gov>
Cc: "LP" < LP@freddiemac.com>; "Mac Borrower Help, Freddie"
< FreddieMacBorrowerHelp@freddiemac.com >

Hi Tori and Judith,
I faxed a copy over today of "POST FORECLOSURE EVICTION
COMPLAINT FOR EJECTMENT AND RESTITUTION OF PROPERTY"
and "SUMMONS" Dated JUL 12 201 l.
Case #CV OC 1113288
I have 20 days to answer the court and I do not know what I need to
write.
My teen age son, who did not give his name, was approached by a woman
who said she was from the bank. She asked if he lived here and he stated
he did not. She asked him if he would accept some papers. He said he
would not.
The woman left the papers on the truck.
How do I respond to this? Any update on the Congressional Investigation and complaint
filed with the Treasury Dept? I can't afford an attorney. is there still any hope
of rescinding the foreclosure and auction sale?
It looks like they are saying they did not have to post a notice of foreclosure or auction
of property on the residence (which they never did) as long as it was posted in a
newspaper.
Yet, Wells Fargo repeatedly told me that as long as they were working with me on the
loan mod it would not go into foreclosure, even that it was a "mistake" when the
Foreclosure Dept of Wells Fargo would list it as in "active foreclosure." Wells Fargo
would stop the foreclosure, or state it was just a "formality" and part of the process and
not to be concerned about an actual foreclosure happening.
Sometimes one Dept, Loss/ Mitigation, would state it was in active foreclosure and then
transfer me over to Foreclosure Dept. That Dept would state it was not in active
foreclosure.
This happened many times throughout the HAMP process and working with Wells Fargo.
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Turns out, Home Federal was the original loan institution, who sold it to Wells Fargo a
month later and now Home Federal bought it back for 123,000.00-more that 107,000.00
less than what we bought it for.
Please help me.
Sincerely,
Margaret (Peggy Butcher)
208-412-1975

Re: (WILLIAM)

July 6, 2011 10:25 PM

From; pegsworld@q.com
To: LP@freddiemac.com; "Freddie Mac Borrower Help"
< FreddieMacBorrowerHelp@freddiemac.com >

Thank you William,
I have a stack a foot high of info sent to Wells Fargo over the course of this nightmare.
Can the broker who bid on my home make me move out before this is straitened out?
Wells Fargo apparently foreclosed and auctioned my home from under me, while telling
me they were working on a loan modification.
·
I keep waiting for the knock on my door from the sheriff to remove me from my home
any day now.
Please help me. Let me know what you need from me to help.
Ms. Butcher
. . EXHIBIT<:

.· f3:s·
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(Some) FAX DATES:
12-02-08 (FAX requested info)

•

01-11-09 (FAX requested info)
01-09-09 (FAX requested info)
02-11-09 (FAX requested info) (also faxed to H.0.P.E. on 02-11-09, and 02-23-09, to
go over paperwork to be submitted to WFHM)
02-19-09 (FAX requested info)
04-23-09 (FAX requested info)
***04-27-09 (contacted Victor Antablian, for assistance, Mortgage Consultant, Wells Fargo
Home Mortgage)
**05-14-09 (Express Mail, requested info)
05-21-09 (FAX requested info) (Faxed paperwork from WFHM to Idaho housing)
**05-27-09 (payment over the phone from checking account)
*07-03-09 (FAX requested info, amended divorce decree, removing Dennis D.
Butcher from the mortgage and Signed, recorded quit claim)
*07-31-09 (FAX requested info)
*09-15-09 (FAX requested info)
*11-11-09 (FAX requested info)

*01-26-10 (FAX requested info, Requested Release Authorization, extension on
Third Party Release)
*02-03.:.10 (FAX requested info)
*02-10-10 (FAX requested info) (requested Streamline Loan Modification Plan)
***02-12-10 (E-mail sent:10:50 PM from: Christie. Hemphil@wellsfargo.com)
04-23-10 (FAX requested info)
07-09-10 (FAX requested info)
08-30-10 (FAX requested info)
08-31-10 (FAX requested info)
09-28-10 (sent overnight UPS)
11-06-10 (FAX requested info)
11-08-10 (re-faxed requested info)
11-16-10 (FAX requested info, processor: Brian Williams)
01-12-11 (FAX requested info, compliance dept)
02-07-11 ((FAX requested info, from Wells Fargo Bank, Eagle to WFHM)
06-21-11 (FAX requested info)

000366
"Our records indicate that we attempted to contact you on several occasions between June
--

.

...

..

e

e

additional documentation needed in order for WFHM to proceed with your request for
assistance. As of April 14, 2010, WFHM had not received the information required in order
to compete the final review. As a result, the file was closed on April 14, 2010."" ... June 12,
2009 and April 13, 2010 ... " state that WFHM and I had no communication for ten months.

This is absolutely a misrepresentation of the facts that WFHM would have
direct full knowledge.
I have documentation that I was in contact with WFHM and WFHM was in contact with me,
before, during and beyond the stated dates of, 6/12/09, to 4/12/10.

Wells Fargo Modification
2/12/10

Christie.Hemphill@wellsfargo.com
To pegsworld@q.com

Frorn: Christie.Hemphill@wellsfargo.com
Sent: Fri 2/12110 10:51 PM
To:
pegsworld@q.com

Hi Peggy, Here is the situation. In order to remove Dennis from all
aspects of the home, modification, etc., we only need a judge to sign
a document granting sole ownership to you and it will have to be
recorded and we (Wells Fargo) would need a copy of it, once it has
been recorded. In order to use spousal support and/ or child
support for income we must have documentation (again signed by a
judge) that it will continue for 3 years. I hope this helps clarify and
have a great weekend!

Cliristie !J{emp/ii[[
Non Emp Agency Contractor Temp, WF Home Mortgage
Wells Fargo Home Mortgage
877-279-1649 ext. 1508 Tel
Christie.Hemphill@wellsfargo.com
•

RE: Job!
To see messages related to this one, group messages by conversation.

_Christie.Hemphill@wellsfargo.com
3/01/10
To pegsworld@q.com

Fro rn: Christie.Hemphill@wellsfargo.com
Sent: Mon 3/01/10 6:52 PM
To: pegsworld@q.com

That's great nevvs! We still need Dennis off the loan hovvever. Let me k11mv
what happens in court tomorrow!

Christie J-lemp/ii[[
Non Emp Agency Contractor Temp, WF Home Mortgage
Wells Fargo Home Mortgage
877-279-1649 ext. 1 508 Tel

000367

Wells Fargo Bank, N.A. is requ! by the Fair Debt Collection Practices Act to inform ! h a t if your loan is currently
delinquent or in default, as your loan servicer, we will be attempting to collect a debt, and any information obtained will be used
for that purpose. However, if you have received a discharge, and the loan was not reaffirmed in the bankruptcy case, Wells
Fargo Bank, N.A. will only exercise its right as against the property and is not attempting any act to collect the discharge debt
from you personally.
With respect to those loans located in the State of California, the state Rosenthal Fair Debt Collection Practices Act and the
federal Fair Debt Collection Practices Act require that, except under unusual circumstances, collectors may not contact you
before 8:00 a.m. or after 9:00 p.m. They may not harass you by using threats of violence or arrest or by using obscene
language. Collectors may not use false or misleading statements or call you at work if they know or have reason to know that
you may not receive personal calls at work. For the most part, collectors may not tell another person, other than your attorney
or spouse, about your debt. Collectors may contact another person to confirm your location or enforce a judgment. For more
information about debt collection activities, you may contact the Federal Trade Commission at 1-877-FTC-HELP
or www.ftc.gov.
This is an unsecured email service which is not intended for sending confidential or sensitive information. Please do not include
your social security number, account number, or any other personal or financial information in the content of an email. Send
any mail correspondence to Wells Fargo Home Mortgage - MAC X9999-01 N, 1000 Blue Gentian Road Suite 300,
Minneapolis, MN 55121. Wells Fargo Home Mortgage is a division of Wells Fargo Bank, N.A. All rights reserved. Equal
Housing Lender. Wells Fargo Home Mortgage-2701 Wells Fargo Way-Minneapolis, MN 55467-8000

From: Peggy Butcher [mailto:pegsworld@q.com]
Sent: Thursday, February 25, 2010 9:03 PM
To: Hemphill, Christie
Subject: Job!
Hi Christy!
Randy got a job as a personal trainer at the Idaho Athletic Club! It maybe mostly commission, but it's
a job! I'll let you know how much he makes as soon as we know. Maybe this will qualify me. I
haven't heard anything back from Dennis so it's court on the 2nd.
See ya,
peg

***Wells Fargo Modification
To pegsworld@q.com

Good morning Peggy, I received a call from Carol this inorning
requesting I call her back. I am unable to speak any 3rd party unless
we have written authorization fro1n both you and Dennis. Also,
please inform her that I have no knowledge of the HAFA program
and will not be able to assist in any way with that program. I can
only assist in collecting documents for the HAMP program. Thanks
so much and have a great day!

cliristie :J{einpliiff
Non Emp Agency Contractor Temp, WF Home Mortgage
Wells Fargo Home Mortgage
877-279-1649 ext. 1508 Tel
Christie.Hemphill@wellsfargo.com
Wells Fargo modification
2/04/10Rfill!¥ _._Christie.Hemphill@wellsfargo.com
To PEGSWORLD@Q.COM

000368

tggy,

Good afternoon
Per our conversation, I !quested the original
documents resent to your attention at your address. Please call or
email with any further questions. Thanks and have a great day!

Cliristie :Jlemp/ii((
Non Emp Agency Contractor Temp, WF Home Mortgage
Wells Fargo Home Mortgage
877-279-1649 ext. 1 508 Tel
Christie.Hemphill@wellsfargo.com

RE: Wells Fargo modification
To see messages related to this one, group messages by conversation.

2/10/10
RgQ!y _, _Christie.Hemphill@wellsfargo.com
To pegsworld@q.com

Fro 111: Christie.Hemphill@wellsfargo.com
Sent: Wed 2/10/10 4:36 PM
To: pegsworld@q.com

Hi Peggy, The attachment is just stationery so don't worry about that! LOL! I
got your voicemail and updated the comments. That's unusual that loss
mitigation sent you to me because honestly, I have no power to cancel a
loan, extend a loan, etc. I will keep my eye on it though and make sure it's
still there. I hope you get things resolved in March! :o)

Christie !Jlemp/ii((
Non Emp Agency Contractor Temp, WF Home Mortgage
Wells Fargo Home Mortgage
877-279-1649 ext. 1508 Tel
Christie.Hemphill@wellsfargo.com
From: Peggy Butcher [mailto:pegsworld@q.com]
Sent: Tuesday, February 09, 2010 5:50 PM
To: Hemphill, Christie
Subject: RE: Wells Fargo modification

Hi Christie
I spoke with loss and mitigation and they sent me back to you guys for a possible extension. I
can fax a copy of the order. Other than that things are going well.
I am not able to open the attachment for some unknown reason. it comes up as a blank page
with a little thing with a circle on it.
I have a court date of March 2nd for an Order shortening time. The issue will go before a
judge. The Judge could order Dennis to comply with signing the modification. The divorce
decree states that he and I are to cooperate with each other in regards to the house. If he does
not, he's in contempt.
Dennis has been served and his attorney told my attorney that Dennis's bankruptcy 000369
attorney( don't you just love this) will not let him sign the modification papers without me
waivinf!: soousal suooort and reimbursement of house oavments to which he is now facing

foreclosur~his

I believe that Dennis is ling to force the house into
way he would get out
of spousal support and not be liable for the ongoing house payments that he would have to
make if the house went back on the market.
I am prepared to make the house payments regardless of his payment or nonpayment.
I'm hang'n in there.
Thanks,
Peggy Margaret Butcher

From: Chris tie.Hemphill@wellsfargo.com
To: SNOWBLFT@SBCGLOBAL.NET; PEGSWORLD@Q.COM
Date: Tue, 9 Feb 2010 13:35:33 -0600
Subject: Wells Fargo modification

Hope all is well!

Cliristie :J{emp/ii[[
Non Emp Agency Contractor Temp, WF Home Mortgage
Wells Fargo Home Mortgage
877-279-1649 ext. 1 508 Tel
Christie.Hemphill@wellsfargo.com

RE: Listing of home /peg butcher
To see messages related to this one, group messages by conversation .

. 3/31/10~ _.Christie.Hemphill@wellsfargo.com

To pegsworld@q.com

From: Christie.Hemphill@wellsfargo.com
Sent: Wed 3/31/10 9:15 PM

: To:

pegsworld@q.com

Same as this program. You are both on the loan/note and you would both
have to agree/sign to participate. Does that make sense?

Christie Jlempfii{[
Non Emp Agency Contractor Temp, WF Home Mortgage
Wells Fargo Home Mortgage
877-279-1649 ext. 1508 Tel
Christie. Hemp hi Il@we 11 sfarg o. com
From: Peggy Butcher [mailto:pegsworld@q.com]
Sent: Wednesday, March 31, 2010 2:13 PM
To: Hemphill, Christie
Subject: FW: Listing of home /peg butcher

000370

Now what!!!!

•

From: carols1234@msn.com
Subject: Listing of home
Date: Wed, 31 Mar 2010 12:37:49 -0600
Good morning:
Wednesday, March 31st, 2010 Mr. Butcher met with me at my office located at 516 S. Capitol Blvd,
Boise, Idaho - Coldwell Banker.
We discussed options in listing the house occupied by Peggy Butcher and located at 10512 W.
Achiella St, Star, Idaho 83669
Effective April 5th, the Home Affordable Foreclosure Alternatives Program (HAFA) becomes available.
The HAFA program
offers benefits to a seller:

1. The investor must waive all rights to seek a deficiency judgment and may not require the
borrower to sign a promissory
note for the deficiency.
2. Borrower assistance in the amount of $3000 for relocation expenses
3. Once approved for HAFA the lien holder will ask for a BPO. The bank sets the price and it
becomes a pre-approved price
for a short sale.
4. Once an offer is accepted by the lien holder it can close within 30-45 days. So very quick closing.
5. The website for HAFA is https://www.hmpadmin.com/portal/docs/hamp servicer/sd0909.pdfa
6. There is also the possibility of just doing a DIL (Deed-in-Lieu) and have the deficiency judgment
waived under the
new HAFA program. (which you might want to g·ive some as some consideration)
7. I am attaching a supplemental Directive-09 for your review. Please note that effective yesterday,
the incentives
have increased from $1500 to $3000 for the borrower relocation costs.
8. Bear in mind that this is a new program.
9. Also, I need to confirm if the lien holder is Wells Fargo or Home Federal??? If the investor is
FNMA or FMAC then
they have their own set of guidelines. But, would be similar to this program.
So, bottom line is that if go HAFA we can't get the home listed until it goes through HAMP (however,
Peggy has already started
down that route) Then a letter is submitted that they approved to HAFA ... The bank does a BPO and
then it is listed.
Needless to say, this program is new and it is complicated.

Our alternative is just do to a short sale listing now, and work to get an offer that meets the lien
holder. There is always the
question of release of deficiency. The bank can issue a 1099C which you should seek the advice of
a CPA on how to handle.
000371
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3/03/10

Christie.Hemphill@wellsfargo.com
To pegsworld@q.com

From: Christie.Hemphill@wellsfargo.com
Sent: Wed 3/03/10 4:27 PM
To: pegsworld@q.com

Hi Peggy, I received these documents and will have them in1aged so they are
a part of your file. Thanks so much and have a great day!

Christie J{emphi{{
Non Emp Agency Contractor Temp, WF Home Mortgage
Wells Fargo Home Mortgage
877-279-1649 ext. 1 508 Tel
Christie.Hemphill@wellsfargo.com
From: Peggy Butcher [mailto:pegsworld@q.com]
Sent: Monday, March 01, 2010 3:19 PM
To: Hemphill, Christie
Subject: Butcher, peg
Hi Christie, here we go!
Peg

Wells Fargo Home Mortgage
4/27/09

~-·
Victor.Antablian@wellsfargo.com
To pegsworld@q.com

HelloThank you for calling - I'm sorry I could not help as we do not handle the loan modification here in this
location. Please call me for further assistance.
Sincerely,
Victor Antablian
Mortgage Consultant
Wells Fargo Home Mortgage
U1874-011
108 Plaza Street
Eagle, ID 83616
(208) 938-0026 Tel
(208) 890-2989 Cell
(866) 7 48-2128 Fax
Victor.Antablian@wellsfargo.com
www.vichomemortqage.com
As founding sponsor of The Great American Homeowner Challenge™, Wells Fargo Home
Mortgage has formed an alliance with #1 bestselling author and financial coach, David Bach.
"i\lothing you'ii ever do in your lifetime is likely to make you as much money as buying a home and
living in it."
David Bach
Ask me for details! Or visit www.wellsfargo.com/challenge for details and a list of events.
The Great American Homeowner Challenge™ is a trademark of FinishRich, Inc. This trademark is used under license from
Finish Rich Media, LLC by Wells Fargo Home Mortgage.
This is an unsecured email service which is not intended for sending confidential or sensitive information. Please do not include your
social security number, account number, or any other personal or financial information in the content of the email. This may
be a
000372
promotional email. To discontinue receiving promotional emails from Wells Fargo Bank N.A.,
including Wells Fargo Home Mortgage, click here NoEmailRequest@wellsfargo.com.Wells Fargo Home
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RE: Broker Authorization

•

•

4/02/10
.!@jy -·

_Peggy Butcher
To carol@welcomehometoboise.com

•

Hi Carol,
In the past, I have had to fax this in to the Loss/Mitigation Dept.,which is a different
office. The cover sheet had to have names and the loan# on it.
Fax #

866-359-7363

Don't ya just love paper work ....

deed
To see messages related to this one, group messages by conversation.

7/26/10
.!@jy -·

_Peggy Butcher
To ramblingman53@gmail.com

From: Peggy Butcher (pegsworld@q.com)
Sent: Mon 7/26110 2:44 AM
To: ramblingman53@gmail.com
Dennis,
As per the divorce decree modification file in ADA county on 7-19-10, you swore to sign a quick claim
and cooperate with the bank in exchange for the dropping of charges and debt.
The quick claim needs to be signed, notarized and filed with the county by wedsday.
You also can pick one up at Staples etc.
I am including a file that contains a quick claim form. You have a choice of doing this on your own
and notifying me when it is filed this week, or I can send it to you via your attorney and you can go
into his office to sign.
If you refuse, I will file contempt charges immediately.
let me know by tomorrow if you wish to do it in the attorney's office.
Peggy Butcher
·

>From: carol@welcomehometoboise.com
> To: christie.hemphill@wellsfargo.com
> Subject: Broker Authorization
> Date: Fri, 2 Apr 2010 09:49: 10 -0600

> 04-02-10
>Ms. Hemphill:

>
> Please find attached the Broker Authorization for:
>
> Dennis & Margaret Butcher
>
> 10512 W Archilla St
> Star, Idaho 83669
> Loan #0200232726
>Thank you.
> Carol Seiber
> Coldwell Banker

000373

> carol@welcomehometolse.com
>RE: Update

•

6/02/10

•

~-·

_Peggy Butcher

To carols1234@msn.com

Hi Carol,
go ahead and reduce it.
We go to court on the 30th. I may want to see if there is a way to save the house, now that it is
listing way below loan pay off.
The bank contacted me and said they have other programs that could be used even without Dennis's
cooperation. I started the first steps in that process,so at least It well help to keep the house out of
foreclosure and buy more time, in the mean time.
Peg

From: carols1234@msn.com
To: pegsworld@q.com
Subject: Update
Date: Tue, 1 Jun 2010 11:16:41 -0600
Hi Peggy:
Would you please provide me with an update. At this point, the price has not been reduced due to
your last email saying
you wanted to wait.
Please let me know your thoughts.
Carol Seiber

•

RE: Cancellation of listing
To see messages related to this one, grouo messages by conversation.

7/02/10
~-·
_Peggy Butcher
To carols1234@msn.com

It's 10511 W. Achillea St...We will drop the box and sign off tomorrow. How do we get the key out?
Peg

To: pegsworld@q.com
Subject: Re: Cancellation of listing
From: carols1234@msn.com
Date: Thu, 1 Jul 2010 15:13:58 +0000
What is the address Sent from my Verizon Wireless BlackBerry

From: Peggy Butcher <pegsworld@q.com>
Date: Thu, 1 Jul 2010 08:23:25 +0000
To: <carols1234@msn.com>
Subject: RE: Cancellation of listing
Thank you,
Do you know what the deal is with the house across the street? I was given back to the bank some
time ago.
Peg
000374

From: carols1234@msn.I
To: pegsworld@q.com
Subject: Re: Cancellation of listing
Date: Wed, 30 Jun 201021:46:10 -0600
My thoughts and prayers are with you. If you know of anyone who is interested in selling or buying
a home I do hope you will refer them my way.
Again, good luck and do stay in touch.
Carol

From: Peggy Butcher
Sent: Wednesday, June 30, 2010 8:52 PM
To: carols1234@msn.com
Subject: RE: Cancellation of listing
Hi Carol,
Randy will drop it off tomorrow. I thought it was odd that we didn't have any bites at such a low
price on the house(We even had the carpets cleaned). The one that did, got rid of the dog ...
Today Randy was outside doing yard work. A couple came by and asked about the house. They said
they had been interested in it for a while and were going to put in an offer today ... The man who
came by today was named "Randy" ... I think "Randy" was God's way of making His point.
This journey is not over yet, but today, the message of God's perfect timing was made clear.
From: carols1234@msn.com
To: ejenkins@coldwellbankertg.com
CC: pegsworld@q.com; ramblingman53@gmail.com; tgwartney@Cosholaw.com;
klstafford@cableone.net
Subject: Cancellation of listing
Date: Wed, 30 Jun 2010 13:39:21 -0600

Please find attached the paperwork to cancel list the listing effective today. Peggy please bring the
sign and the lock box
to the Eagle or Boise office asap. Just tell the receptionist the sign and lock belong to Carol Seiber
and have the courier
deliver to the Capitol Branch office.
Emily. Will you let me know when the sign and lockbox have been delivered .... Thanks

Carol Seiber

RE: Butcher v. Butcher
7/27/10
Repiy _.

_Peggy Butcher
To tgwartney@cosholaw.com

Do you mean off the dead? i mean deed?
i need the quick claim for the bank and to protect the house from Dennis's creditors. i was served
with a judgment for 18 thou from Chase-one of the credit cards he was supposed to pay. it was filed
the day after the divorce mod was file with the court. i will be filing BK this Friday before they garnish
my paycheck.
I will
Dennis may still need to sign paperwork with the bank. the bank is now aware that both he and
000375
be filing BK soon. they have a dept for that, i am working with them.
\Mich mi:>

Ii irk

•

Peg

•

Subject: FW: Butcher v. Butcher
Date: Tue, 27 Jul 2010 10:40: 19 -0600
From: tgwartney@Cosholaw.com
To: pegsworld@q.com

Peggy - if you record with the Ada County recorder the Certified modification order which
includes the legal description, it will serve as a judicial deed and you won't need this
although I am sure it would be nice to finally see his name on the deed. Tore
From: Dennis Cain [mailto:dcain@beer-cainlaw.com]
Sent: Tuesday, July 27, 2010 10:35 AM
To: Tore Gwartney
Subject: Butcher v. Butcher
Tory, If you will prepare the quitclaim for Dennis Butcher we will have it promptly signed and returned
to your office. Thanks, Dennis

!SIG:4c4f0ab4263284460419917!
RE: Judgment/ Butcher
To see messages related to this one, group messages by conversation.
7/27/10
.BgQjy -·

_Peggy Butcher

To lburri@ringertlaw.com

From: Peggy Butcher (pegsworld@q.com)

Sent: Tue 7/27110 2:25 PM
To:

lburri@ringertlaw.com

I spoke with the bank and they can stil work with me. I am out of class from 12 noon til 300 today.
Thanks,
peg

From: Peggy Butcher [mailto:pegsworld@q.com]
Sent: Friday, December 25, 2009 11:03 PM
To: dbutcher
Subject: loan modification
Dennis,
As stated in previous emails, you are hesitant to cooperate with the bank in obtaining the loan modification unless spousal support can
be dropped. Proof of spousal support received, is a condition of the loan modification required by the bank. Without this, there will be
no loan modification and the bank will foreclose.
This leaves several options advised by my attorney;
A quick sale for what is owed on the mortgage, followed by the start of spousal support 30 days of closing, reimbursement of house
payments, back child support of 1300.00 not discharged in the final divorce decree, as well as filing contempt charges. In the event of
foreciosure, I wouid need to seek the same as stated.
As for the liens now placed on the house due to the debt incurred after the final divorce decree, the court stated all debt accruing after
the final divorce decree is to be the responsibility of the party who incurred that debt.
Being without house, credit card, spousal support or car payments, leaves basic living expenses and child support ending in June,
demonstrating disposable income. Filing Chapter 13, indicates an income more than Chapter 7 wage limit of 41,000 for one or 52,000
for two, allows. This leaves the possibility of contempt charges. In comparison, my income is less than 14,000 a year.

000376

I am only interested in fulfilling the bank requirements, as well as the liens being removed, in order for the loan modification to go
' - - -- -· ·--· .,.. _,.. ... 4-,.....,,....,......_ rh·wnnc- if
:;);rO \Ali II inn tn rnonPr~te With the
\11"\11

•

•

The house will need to be signed over according to the bank requirements. Also required is proof spousal support has begun through
Health and Welfare, as well as proof of liens paid.
Each pays their own legal costs.
I will need to move on this soon. If you are interested in cooperation, let me know by the end of this month.
Peg

000377

•

•

Barrower: Margaret Butcher

Date 11-6-10

Loan No.: 0200232726-708
Based on the information you previously entered, your anticipated income tax for
2010 is $183 If you do not change your current withholding arrangement, you will
have $949 withheld for 2010, resulting in an overpayment of $766 when you file
your return. If you want your withholding to more closely match your anticipated
tax, adjust your withholding on a new Form W-4 as follows:
•
•

For the only job you entered (which has a projected salary of $14,241): 3
allowances.
Check the "Single" box on your Form W-4.

Assuming these recommended allowance(s) are in effect for the rest of 2010,
your expected refund should be about $675. Following this recommendation will
ensure that the amount withheld from your wages will cover all of your projected
tax liability while minimizing your refund.
Caution! The recommended number of allowances will result in no income tax
being withheld from your pay (because your year-to-date withholding is already
sufficient to meet your anticipated tax). Therefore, you should analyze your
withholding again at the beginning of 2011 (or anytime there is a change to your
tax situation). If you do not check your withholding at the beginning of next year,
you will likely be underwithheld for 2011.
Following is a recap of information you entered on the preceding pages on which
the above advice is based. Review this information for accuracy. You may want
to print this page for your records. Note: some spaces in the recap table were left
blank intentionally. Prepared November 7, 2010.
Someone else can claim you as a
Filing Status: Single
dependent: No
Number of jobs: 1

Number of dependents: 0

Will you be 65 or older 1/1/2011: No

Are you blind: No

Child & dependent care credit qualifying
persons: 0

Child & dependent care credit
expenses:

Eligible children for child tax credit: 0
Other credits:
Total salary: 14,241

Total retirement plans: 846
Projected withholding for rest of year:

Tax withheld to date: 860

89

Total earned income other than salary:
Adjustment~ to

/

;;k::~?-

income:

/,-:1

: ~~~~>//~j/ ~-

Other nonwage income: 1,800
Total itemized deductions: 0
'\./-
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Wells Fargo Home Mortgage
1 Home Campus
Des Moines, IA 50328

CUSTOMER ACCOUNT ACTIVITY STATEMENT

DATE 06/29/10
PAGE
1

REQ BY IH9
DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
STAR
ID 83669

.
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LOAN NUMBER: 0200232726

*******************************************************************************
-------------------------- CURRENT ACCOUNT INFORMATION -----------------------DATE
PRINCIPAL
TOTAL
LOAN
CURRENT
PAYMENT
PAYMENT
& INTEREST
INTEREST
PRINCIPAL
ESCROW
PAYMENT
DUE
AMOUNT
RATE
BALANCE
BALANCE
04-01-09
1,100.75
910.65
6.25000
141,972.78
735.54-

*******************************************************************************
PROCESS
DATE

DUE
DATE

TRANSACTION
AMOUNT

ACTIVITY FOR PERIOD 12/29/08 - 06/28/10
·- 'tR.ANSACTION
TRANS.ACT:i:bN
CODE
DESCRIPTION

PRIN. PAID/
ESCROW PAID/ ------------OTHER------------BALANCE
INTEREST
BALANCE
AMOUNT CODE/DESCRIPTION

04-09
0.00
04-16-10 04-09
0.00
04-15-10 04-09
0.00

LATE CHARGE ASSESSMENT
0.00
0.00
0.00
161 ESCROW ADVANCE
0.00
0.00
569.27
312 COUNTY TAX DISBURSEMENT
0.00
0.00
569.27735.54152 LATE CHARGE ASSESSMENT
0.00
0.00
0.00
152 LATE CHARGE ASSESSMENT
0.00
0.00
0.00
173 PAYMENT
0.00
0.00
0.00

04-15-10

168

06-16-10

04-09
0.00
06-11-10 04-09
569.27
06-10-10 06-10
569.2705-17-10

04-09
0.00
04-15-10 04-09
0.00

EFFECTIVE DATE
OF TRANSACTION

152

REPAY OF ESCROW ADVANCE
0.00
547.340.00
173 PAYMENT
0.00
547.34
0.00

166.2703-09 168 REPAY OF ESCROW ADVANCE
0.00
0.00
190.100.00
04-05-10 03-09 173 PAYMENT
740.33
190.10
0.00
170.32
141,972.78
713.61-

45.53-1 LATE FEE

NEW PRINCIPAL/ESCROW BALANCES
45.53-1 LATE FEE
45.53-1 LATE FEE
15.00 4 INSPECTION FEE
15.00547.34
318.71 1 LATE FEE
866.05NEW PRINCIPAL/ESCROW BALANCES

04-05-10

190.10
03-05-10

NEW

000379
PRINCI~~~S~Wo~CES
is a division of Wells Fargo Bank, N.A.
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Wells Fargo Home Mortgage
1 Home Campus
Des Moines, IA 50328

CUSTOMER ACCOUNT ACTIVITY STATEMENT
REQ BY IH9

DATE 06/29/10
PAGE
2

DENNIS D BUTCHER
LOAN NUMBER: 0200232726
PROCESS
DATE

DUE
DATE

TRANSACTION
AMOUNT

ACTIVITY FOR PERIOD 12/29/08 - 06/28/10
TRANSACTION
TRANSACTION
CODE
DESCRIPTION

EFFECTIVE DATE
OF TRANSACTION

PRIN. PAID/
ESCROW PAID/ ------------OTHER------------BALANCE
INTEREST
BALANCE
AMOUNT CODE/DESCRIPTION

02-09 168 REPAY OF ESCROW ADVANCE
0.00
0.00
190.100.00
04-05-10 02-09 173 PAYMENT
169.44
741.21
0.00
190.10
142,143.10
903.7103-08-10 02-09 173 PAYMENT
0.00
0.00
696.66
0.00
02-08:.10 --02:..-09 173 PAYMENT
696.66
0.00
0.00
0.00
01-20-10 02-09 173 PAYMENT
700.00
0.00
0.00
0.00
12-14-09 02-09 161 ESCROW ADVANCE
569.27
0.00
0.00
569.27
12-11-09 12-09 312 COUNTY TAX DISBURSEMENT
569.270.00
0.00
569.271093 .8112-11-09 02-09 173 PAYMENT
0.00
0.00
0.00
696.66
12-11-09 02-09 161 ESCROW ADVANCE
0.00
0.00
524.54
524.54
12-10-09 12-09 351 HAZ INS
576.000.00
0.00
576.00524.5411-16-09 02-09 152 LATE C!LZ\RGE ASSESSMENT
0.00
0.00
0.00
0.00
11-03-09 02-09 173 PAYMENT
0.00
0.00
0.00
0.00
11-03-09 01-09 168 REPAY OF ESCROW ADVANCE
0.00
138.640.00
0.00
11-03-09 01-09 173 PAYMENT
742.09
168.56
190.10
0.00
142,312.54
51.46
11-02-09 01-09 173 PAYMENT
0.00
696.66
0.00
0.00
10-01-09 01-09 173 PAYMENT
0.00
0.00
696.66
0.00
04-05-10

190.10
03-05-10
2,201.50-

NEW PRINCIPAL/ESCROW BALANCES
03-05-10
696.66
696.66
01-19-10
700.00

NEW PRINCIPAL/ESCROW BALANCES
12-10-09
696.66

NEW PRINCIPAL/ESCROW BALANCES
45.53-1 LATE FEE

138.64
11-02-09
1,100.75-

NEW PRINCIPAL/ESCROW BALANCES
696.66
696.66

000380
Wells Fargo Home Mortgage
is a division of Wells Fargo Bank, N.A.
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Wells Fargo Home Mortgage

1 Home Campus
Des Moines, IA 50328

CUSTOMER ACCOUNT ACTIVITY STATEMENT
REQ BY IH9

DATE 06/29/10
PAGE
3

DENNIS D BUTCHER
LOAN NUMBER: 0200232726
PROCESS
DATE

DUE

DATE

TRANSACTION
AMOUNT

ACTIVITY FOR PERIOD 12/29/08 - 06/28/10
TRANSACTION
TRANSACTION
CODE
DESCRIPTION

EFFECTIVE DATE
OF TRANSACTION

PRIN. PAID/
ESCROW PAID/ ------------OTHER------------BALANCE
INTEREST
BALANCE
AMOUNT CODE/DESCRIPTION

08-18-09

12-08 168 REPAY OF ESCROW ADVANCE
0.00
0.00
0.00
190.1008-18-09 12-08 173 PAYMENT
167.69
742.96
0.00
190.10
142,481.10
138.6408-17-09 12-08 173 PAYMENT

· ··11r·.-52 ·----- --- o. ·oo - - · - - o. o-o

06-30-09 12-08
696.66
06-12-09 12-08
328.74
06-11-09 06-09
610.08-

0:-oo

PAYMENT
0.00
0.00
0.00
161 ESCROW ADVANCE
0.00
0.00
328.74
312 COUNTY TAX DISBURSEMENT
0.00
0.00
610.08328. 7405-29-09 11-08 173 PAYMENT
0.00
166.82
743.83
190.10
142,648.79
281.34
05-28-09 11-08 173 PAYMENT
696.66
0.00
0.00
0.00
04-27-09 11-08 173 PAYMENT
696.66
0.00
0.00
0.00
04-16-09 11-08 152 LATE CHARGE ASSESSMENT
0.00
0.00
0.00
0.00
03-16-09 11-08 152 LATE CHARGE ASSESSMENT
0.00
0.00
0.00
0.00
02-17-09 11-08 152 LATE CHARGE ASSESSMENT
0.00
0.00
0.00
0.00
01-16-09 11-08 152 LATE CHARGE ASSESSMENT
0.00
0.00
0.00
0.00

190.10
08-15-09
1,100.75NEW PRINCIPAL/ESCROW BALANCES
08-15-09

173

696.66

NEW PRINCIPAL/ESCROW

B~.LANCES

1,100.75NEW PRINCIPAL/ESCROW BALANCES
696.66
696.66
45.53-1 LATE FEE
45.53-1 LATE FEE
45.53-1 LATE FEE
45.53-1 LATE FEE

000381

Wells Fargo Home Mortgage
is a division of Wells Fargo Bank, N.A.

•
CUSTOMER ACCOUNT ACTIVITY STATEMENT 2010
The information furnished below is not to be used for IRS reporting.
Please see the enclosed Substitute 1098 Statement.
LOAN NUMBER 0200232726

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
STAR, ID 83669-5442

PROCESS
DATE

12/16
12/10
12/09
11/16
10/18
09/16
08/16
07/16
06/16
06/10
05/17
04/16
e 04/15
-04/15
04/15
04105
04105
-03/08
• 02/08
Cl 01/20

.r

-:">........
:.-.··"lo
~~·:~

TRANSACTION
DESCRIPTION
LATE FEE
COUNTY TAX PMT
HAZARD INS PMT
LATE FEE
LATE FEE
LATE FEE
LATE FEE
LATE FEE
LATE FEE
COUNTY TAX PMT
LATE FEE
LATE FEE
P/\YMENT
PAYMENT
INSPECTION
PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT

TOTAL
AMOUNT

PRINCIPAL
AMOUNT

INTEREST
AMOUNT

ESCROW
AMOUNT

OPTIONAL
INSURANCE

LATE
CHARGES

OTHER

$45.53$521.43$624.00$45.53$45.53$45.53$45.53$45.53$45.53-

I (J

$569.27-

$547.34

$169.44
$170.32

$741.21
$740.33

$45.53$45.53$318.71

$190.10
$190.10

$866 05$15.00
$15.00$2,201.50$696.66
$696 66
$700.00

$696.66
$696.66
$700.00

000382

?

,,-

t

f

~,1

/~;

L.'

I

-CUSTOMER ACCOUNT ACTIVITY

STATEME~

-

The information furnished below is not to be used for IRS reporting.
Please see the enclosed Substitute 1098 Statement.

"-

LOAN NUMBER 0200232726

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
STAR, ID 83669-5442

I

fY
'/~

; rt111)f?
--\0
)

000383

-A41 p,

TRANSACTION
DESCRIPTION

PROCESS
DATE

01116
02117
~ 03/16
04116
-·04127
·05128
•05/29
06111
• 06130
•08117
·08118
• 10101
• 11102
• 11103
11116
12110
.12111
12111

LATE FEE
LATE FEE
LATE FEE
LATE FEE
PAYMENT
PAYMENT
PAYMENT
COUNTY TAX PMT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
LATE FEE
HAZARD INS PMT
PAYMENT
COUNTY TAX PMT

I/ 1 I 0

;
.,.,,,,..

q --1

"2__

.;

--./

TOTAL
AMOUNT

PRINCIPAL
AMOUNT

INTEREST
AMOUNT

LATE
CHARGES

OTHER

$45.53$45.53$45.53$45.53$696.66
$696.66

-

-

$166.82

$696.66
$111.52
..-!$696.66
$696.66

--

$743.83

$696.66
$696.66
$1,100.75-

$190.10
"" $B16.B6

$167.69

$742.96

$190.10

$168.56

$742.09

$190.10

$696.66
$111.52
$1, 100.75$696.66
$696.66
$1, 100.75-

-

$45.53$576.00-

-$696.66

$696.66
~-

)

7

I)

r"'

;<·
/

"

!

.:.•

OPTIONAL
INSURANCE

ESCROW
AMOUNT

; /-w

I

(

I'

~

//

c

}

I-

.~~'

'"'
I

/

.

/

_

<

0
~

•

(/J

CUSTOMER ACCOUNT ACTIVITY STATEMENT 2009
The information furnished below is not to be used for IRS reporting.
Please see the enclosed Substitute 1098 Statement.
LOAN NUMBER 0200232726

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
STAR, ID 83669-5442

PROCESS
DATE

TRANSACTION
DESCRIPTION

01/16
02/17

LATE FEE
LATE FEE

03/15

LATE FEE

04/16
0 04/27
05128
II' 05/29
06/11

-C

,

<!>10/01
, 11/02
11/03
11/16
12/10
1112/11

12/11

LATE FEE
PAYMENT
PAYMENT
PAYMENT
COUNTY TAX PMT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
LATE FEE
HAZARD INS PMT
PAYMENT
COUNTY TAX PMT

TOTAL
AMOUNT

PRINCIPAL
AMOUNT

INTEREST
AMOUNT

ESCROW
AMOUNT

OPTIONAL
INSURANCE

LATE
CHARGES

OTHER

$45.53$45.53$45.53$45.53$696.66
$696.66
$1,100.75-

$696.66
$696.66
$166.82

$743.83

$190.10
$610.08-

$696.66
$111.52
$1,100.75$696.66
$696.66
$1.100.75-

$696.66
$111.52
$167.69

$742.96

$190.10

$168.56

$742.09

$190.10

Ci

$696.66
.$696.66
$45.53$576.00-

$696.66

$696.66
$569.27-

000384

c

•

-

CUSTOMER ACCOUNT ACTIVITY STATEMENT 2008
The information furnished below is not to be used for IRS reporting.
Please see the enclosed Substitute 1098 Statement.
LOAN NUMBER 020023272"6

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
STAR, ID 83669-5442

PROCESS
DATE

02/19
03/17
04/14
05/14
06/10
06/12
07/08
07/09
08/15
09/12
09/12
1
~
12111
12/11
12/16

TRANSACTION
DESCRIPTION
PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
COUNTY TAX PMT
PAYMENT
PAYMENT
PAYMENT
PRINCIPAL PMT
PAYMENT
PAYMENT
LATE FEE
COUNTY TAX PMT
HAZARD INS PMT
LATE FEE

TOTAL
AMOUNT

$l.003.23
$1,083.23
$1,083.23
$1,083.23
$1,083.23

PRINCIPAL
AMOUNT

INTEREST
AMOUNT

ESCROW
AMOUNT

$158.97
$159.80
$160.63
$161.47
$162.31

$751.68
$750.85
$750.02
$749.18
$748.34

$172.58
$172.58
$172.58
$172.58
$172.58
$798.09-

$163.15
$164.00
$45.53
$164.86
$165.95

$747.50
$746.65

$172.58
$190.10

$745.79
$744.70

$190.10
$190.10

OPTIONAL
INSURANCE

LATE
CHARGES

$1,083.23
$1,100.75
$45.53
$1,100.75
$1, 100.75

OTHER

$1.083.23
$1,083.23-

$45.53$610.08$561.00$45.53-

000385

•

•

--

O;

CUSTOMER ACCOUNT ACTIVITY STATEMENT 2007
The information furnished below is not to be used for IRS reporting.
Please see the enclosed Substitute 1098 Statement.
LOAN NUMBER 0200232726

DENNIS D BUTCHER
MARGARET A BUTCHER
4780 N FORTUNE LN APT 202
BOISE, ID 83714-5442

PROCESS
DATE

01105
02108
03105
04103
05104
05109
06105
06112
07102
08106
08131
09125
10130
12103
12105
12106
12128

~~:J

~

TRANSACTION
DESCRIPTION
PAYMENT
PAYMENT
PAYMENT
PAYMENT
ESCROW REFUND
PAYMENT
PAYMENT
COUNTY TAX PMT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
COUNTY TAX PMT
HAZARD INS PMT
PAYMENT

TOTAL
AMOUNT

PRINCIPAL
AMOUNT

INTEREST
AMOUNT

$1.115.93
$1,115.93
S1.11593
$1,115.93

$148.59
$149.36
$150.14
$150.92

$762 06
$761.29
$760.51
$759.73

$1,115.93
$1.115.93

$151.71
$152.50

$758.94
$758.15

$1,083.23
$1,083.23
$1.083.23
$1,083.23
$1,083.23
$1,083.23

$153.29
$154 09
$154.90
$155.70
$15651
$157.33

$757.36
$756.56
$755.75
$754.95
$754.14
$753.32

$1,083 23

$158.15

$752.50

ESCROW
AMOUNT

OPTIONAL
INSURANCE

LATE
CHARGES

$205.28
$205.28
$205.28
$205.28
$218.94$205.28
$205.28
$772.98$172.58
$172 58
$172.58
$172.58
$172.58
$172 58
$798.09$563.00$17258

000386

OTHER

RECIPIENT'S/LENDERS name. street a

-

. city. state. and ZIP code

01/01/08

Wells Fargo Bank, N.A.
Return Mail Operations
PO Box 14411
Des Moines, IA 50306-3411
TTY Deaf/Hard of Hearing: (800) 934-9998
Fax#: (866) 278-1179
Phone#: (866) 234-8271

D

CORRECTED (if checked)

PAYERS/BORROWER'S name. street address, city, state. and ZIP code

DENNIS D BUTCHER
MARGARET A BUTCHER
4780 N FORTUNE LN APT 202
BOISE, ID 83714-5442

OMB No .

ion: The amount shown
may not be fully deductible by
you. Umits based on the loan
amount and the cost ana· value
of the secured properly may
apply. Also. you may only
deduct interest lo the extent it
was incurred by you, actually
paid by you, and not
reimbursed by another person.

1545-0901

MORTGAGE

2007

INTEREST

I

STATEMENT
Substitute

Fonn 1098

CopyB
For Payer

RECIPIENT Federal identification no.

94-1347393 The information in boxes
..,P_A_Y_E_R'_S_so_ct-al_se_c_u-rity_n_u_mb_e_r_ _ _ _ 1, 2. 3. and 4 is important
572-92-9353
--------------t
$9,845.26
t---------------1
1 Mortgage interest received from
payer(s)/borrower(s)'

tax information and is
being furnished to the
1nternal Revenue Service
If you are required to file
a return. a neghgence

penalty or other sanction
2 Points paid on purchase of principal residence may be imposed on you if
(See Box 2 on back.)
$0.00 the IRS determines that
an underpayment of ta>
3 Refund of overpaid interest
results because you
(See Box 3 on back.)
$0 .00 overstated a deduction f0t
this mortgage interest or
for these points or
4 Mortgage Insurance Premiums
$0 .00
because you did nol
report this refund ol
interest on your return
Account number (optional) Real Estate Taxes

1--------------t
708 0200232726
Form 109a Substrtute

SEE BACK SIDE FOR IMPORTANT INFORMATION

(Keep for your records)

$1,571.07

Department of the Treasury - Internal Revenue Service

Please consult a Tax Advisor about the deductibility of any payments made by you or others.

$146,315.47 BEGINNING BALANCE
$1,993.19 PRINCIPAL APPLIED
$144,322.28 ENDING BALANCE

10512 W ACHILLEA ST
ST AR ID 83669

$1,083.23 TOTAL CURRENT PAYMENT
$172.58 ESCROW PORTION OF PMT

-------------------------------- 2007 INTEREST DETAIL---------------------------------TOTAL INTEREST APPLIED 2007
$9,845.26
2007 MORTGAGE INTEREST RECEIVED FROM PAYER/BORROWER(S}
$9,845.26

If you have questions about your loan, you can use our automated "Personal Mortgage Information Line"
at the 800 number listed at the top of this statement. By selecting one of the options listed, you can
receive information regarding:
-taxes paid year-to-date
-the amount & date of your last payment
-interest paid year-to-date
-other valuable information
Wells Fargo Home Mortgage, a division of Wells Fargo Bank, N.A., believes customers come first.
You can always count on us to provide the excellent service you've come to expect.

000387

RECIPIENT'S/LENDERS name, street add

01 /02/09

ty, state, and ZIP code

Wells Fargo Bank, N.A.
Return Mail Operations
PO Box 14411
Des Moines, IA 50306-3411
TTY Deaf/Hard of Hearing: (800) 934-9998
Fax#: (866) 278-1179
Phone#: (866) 234-8271

D

CORRECTED (if checked)

on: The amount shown
may not be fully deductible by
you. Limits based on the loan
amount and the cost and value
of the secured property may
apply Also. you may only
deduct :nterest to the extent it
was incurred by you, actually
paid by you, and not
reimbursed by another person

OMB No.
1545-0901

MORTGAGE
INTEREST

2008

STATEMENT
Substitute
Form 1098

Copy B
For Payer

RECIPIENT Federal identification no.

94-1347393

~~~ ~~f~~~~tii~~~np~~~~~

l-P_A_Y_E_R-,S-s-oc-ia-1s-e-cu-ri-ty-n-um-b-er-----1 1

PAYER'S/BORROWERS name, street address, city, state, and ZIP code

tax information and is
being furnished to the
1 - - - - - - - - - - - - - - - 1 internal Revenue Service.
1 Mortgage interest received from
If you are required to file
payer(s)lborrower(s)'
$6,734.71
a return, a negligence

572-92-9353

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
STAR, ID 83669-5442

1---------------i
penalty or other sanction
2 Points paid on purchase of principal residence rnay be imposed on you if

the IRS determines that
an underpayment of tax
3 Refund of overpaid interest
results because you
(See Box 3 on back.)
overstated
a deduction for
$0.00
this mortgage interest or
for these points or
4 Mortgage Insurance Premiums
because you did not
$0.00
report this refund of
interest on your return.
Account number (optional) 5 Real Estate Taxes

0200232726
Form 1093 Substitute

SEE BACK SIDE FOR IMPORTANT INFORMATION

$0 .00

(See Box 2 on back.)

(Keep for your records)

$1,408.17

Department of the Treasury - Internal Revenue Service

Please consult a Tax Advisor about the deductibility of any payments made by you or others.
!:

PRINCIPAL RECONCILIATION
$144,322.28 BEGINNING BALANCE
$1,506.67 PRINCIPAL APPLIED
$142,815.61 ENDING BALANCE

'

PROPERTY ADDRESS

'

10512 W ACHILLEA ST
STAR ID 83669

$1, 100.75 TOTAL CURRENT PAYMENT
$190.10 ESCROW PORTION OF PMT

---------------------------------------------------------------- 2008 INTEREST DET Al L--------------------------------------------------------------T OTAL INTEREST APPLIED 2008
$6,734.71
2008 MORTGAGE INTEREST RECEIVED FROM PAYER/BORROWER(S)
$6,734.71

If you have questions about your loan, you can use our automated "Personal Mortgage Information Line"
at the 800 number listed at the top of this statement. By selecting one of the options listed, you can
receive information regarding:
-taxes paid year-to-date
-the amount & date of your last payment
-interest paid year-to-date
-other valuable information

............
~·;{$.

• ••••·;ii;

Wells Fargo Horne Mortgage, a division of Wells Fargo Bank, N.A., believes customers come first.
You can always count on us to provide the excellent service you've come to expect.

000388

RECIPIENT'S/LENDER'S name, street addres

tate. and ZIP code

01 /01/10 ·Ca

he amount shown
may not be fully deductible by
you. Limits based on the loan
amount and the cost and value
of the secured property may
apply Also. you may only
deduct interest to the extent it
was incurred by you. actually
paid by you. and not
reimbursed by another person

Wells Fargo Bank, NA
Return Mail Operations
PO Box 14411
Des Moines, IA 50306-3411
TIY Deaf/Hard of Hearing: (800) 934-9998
Fax#: (866)278-1179
Phone#: (866) 234-8271

D

CORRECTED

PAYER'S/BORROWER'S name. street address. city, state. and ZIP code

327752 1 AT 0.357 0909/327752/001795 1203 02 ACNEBQ 708
DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACtilLLEA ST
STAR, ID 83669-5271

11 •• 1••• 11 •• 11 ••• 11 •• 1.1 ••• 1.1 ••• 1.11 ••• 1••• 11 ... 11 •• 1.111 •• •1

(if checked)

SEE BACK. SIDE FOR IMPORTANT INFORMAT!ON

2009

MORTGAGE

STATEMENT
Substitute
Form 1098

Copy B
For Payer

_________9_4_-_13_4_7_3_9_3---1
PAYER'S social securit

1-p-\-~~-~-(~-Y~-~-r~~-~-~e$2,228.88

The information in boxes
1, 2, 3, and 4 is important
tax information and is
being furnished to the

in1;e;~~la~=~:~~~e~e;i~~

a return, a negligence
1 - - - - - - - - - - - - - - - 1 penalty or other sanction
2 Points paid on purchase of principal residence may be imposed on you if
$0.00
the IRS determines that
(See Box 2 on back.)
an underpayment of tax
3 Refund of overpaid interest
results because you
(See Box 3 on back.)
$0.00 overstated a deduction for
1 - - - - - - - - - - - - - - - 1 this mortgage interest or
for these points or
4 Mortgage Insurance Premiums
$0.00
because you did not
report this refund of
interest on your return.
Account number (optional) 5 Real Estate Taxes

(Keep for your records)

$1,179.35

Department of the Treasury - lnterna! Revenue Service

Please consult a Tax Advisor about the deductibility of any payments made by you or others.

PRINCIPAL RECONCILIATION
$142,815.61 BEGINNING BALANCE
$503.07 PRINCIPAL APPLIED
$142,312.54 ENDING BALANCE

PROPERTY ADDRESS
10512 W ACHILLEA ST
STAR ID 83669

$1,100.75 TOTAL CURRENT PAYMENT
$190.10 ESCROW PORTION OF PMT

---------------------------------------------------------------- 2 009 I NT ERE ST DETAIL --------------------------------------------------------------TOTAL INTEREST APPLIED 2009
$2,228.88
2009 MORTGAGE INTEREST RECEIVED FROM PAYER/BORROWER(S)
$2,228.88

If you have questions about your loan, you can use our automated "Personal Mortgage Information Line"
at the toll free number listed at the top of this statement. By selecting one of the options listed, you can
receive information regarding:
-

G1

INTEREST

RECIPIENT Federal identification no.

0200232726
Form 1093 substitute

OMB No.
1545-0901

Taxes paid year-to-date
The amount & date of your last payment
Interest paid year-to-date
Other valuable information

Wells Fargo Home Mortgage, a division of Wells Fargo Bank, N.A., believes customers come first.
You can always count on us to provide the excellent service you've come to expect.

000389

I(
RECIPIENT'S/LENDER'S name, street addr

, state, and ZIP code

01/01I11

Wells Fargo Bank, NA
Return Mail Operations
PO Box 14411
Des Moines, IA 50306-3411
TTY Deaf/Hard of Hearing: (800) 934-9998
Fax#: (704) 329-3393
Phone#: (800) 274-7025

D

CORRECTED (if checked)

PAYER'S/BORROWER'S name, street address, city, state, and ZIP code
1111

11II1l 1l1l1 11 l III· 11lll l1l II l1l l11l Il·ll II ll1 1111 11l1•11•1 1 l I

DENNIS D BUTCHER
MARGARETA BUTCHER
10512 W. ACHILLEA ST
STAR, ID 83669-5442

: The amount shown
be fully deductible by
may
you. Limits based on the loan
amount and the cost and value
of the secured property may
apply Also. you may only
deduct interest to the extent it
was incurred by you. actually
paid by you. and not
reimbursed by another person.

SEE BACK SIDE FOR IMPORTANT INFORMATION

MORTGAGE
2010 INTEREST
STATEMENT

1545-0901

Substitute

Form 1098

RECIPIENT Federal identification no.

Copy B
For Payer

94-1347393

The information in boxes
, 2, 3, and 4 is important
tax information and is
being furnished to the
Internal Revenue Service.
1 Mortgage interest received from
If you are required to file
payer(s)/borrower(s)'
$1,800.25
a return, a negligence
penalty or other sanction
2 Points paid on purchase of principal residence may be imposed on you if
(See Box 2 on back.)
$0.00
the IRS determines that
an underpayment of tax
3 Refund of overpaid interest
results because you
(See Box 3 on back.)
overstated
a deduction for
$0.00
this mortgage interest or
for these points or
4 Mortgage Insurance Premiums
because you did not
$0.00
report this refund of
interest on your return.
Account number (optional) 5 Real Estate Taxes
PAYER'S social secu

1------

0200232726
Form 1098 Substitute

OMB No.

(Keep for your records)

$1,090.70

Department of the Treasury - Internal Revenue Service

Please consult a Tax Advisor about the deductibility of any payments made by you or others.
PRINCIPAL RECONCILIATION
$142,312.54 BEGINNING BALANCE
$339.76 PRINCIPAL APPLIED
$141,972.78 ENDING BALANCE

PROPERTY ADDRESS
10512 W ACHILLEA ST
STAR ID 83669

$1,100.75 TOTAL CURRENT PAYMENT
$190.10 ESCROW PORTION OF PMT

2010 INTEREST DETAIL--------------------------------------------------------------$1,481. 54
TOTAL INTEREST APPLIED 2010
$318.71
PLUS LATE CHARGES PAID
$1,800.25
2010 MORTGAGE INTEREST RECEIVED FROM PAYER/BORROWER(S)

If you have questions about your loan, you can use our automated "Personal Mortgage Information Line"
at the toll free number listed at the top of this statement. By selecting one of the options listed, you can
receive information regarding:
-

Taxes paid year-to-date
The amount & date of your last payment
Interest paid year-to-date
Other valuable information

Wells Fargo Home Mortgage, a division of Wells Fargo Bank, N.A., believes Customers come first.
You can always count on us to provide the excellent service you've come to expect.

000390

1
\'\ ELLS L\RGO l I0.\1E :vJORTGAGE
PO Box 14547
Des .\ioines, L\ 50306-3547

ESCROW DISCLOSURE STATEMENT
AND NOTICE OF NEW MORTGAGE PAYMENT
Customer Service: (800) 340-0473
TTY Deaf/Hard of Hearing: (800) 934-9998
Customer Service Hours:
Mon-Fri
6am to 1 Opm
Saturday
Sam to 2pm
Central Time

012518

DENNIS D
MARGARET
10512 W.
STAR ID

BUTCHER
A BUTCHER
ACHILLEA ST
83669-5271

Loan Number:

0200232726

Disclosure Statement Date: 05/13/J 0
Next Monthly Payment Due: 04/01/09

ll11l111ll11ll111ll11l1l111l1l111l1ll111l111ll111ll11l1lll111l

Client#: 708
07/01/10

New Payment Effective Date:

Each year Wells Fargo Home Mortgage reuiews your escrow account to determine if the current monthly
/iayment amounts are sufficient to cover your projected property taxes and/or insurance premiums. Increases
Current Monthly
New Monthly decreases in your annual tax and/or insurance amounts may cause your monthly mortgage f1ayment to change
Payment Your inonthfy ;nortgagc lJ.,1}'Jncnt nzay also change if your loan totc.!s in::-!:.tdc ar1 adjustable rate fcatvire or
Pa)nnent
buydown assistance.
Principal &/or
!:110. ::;::;
Interest
910.65
~~-..1~4"'2'"".'""8"""'8.-- The section below reflects the anticipated escrow activity for the coming 12 months. See the reverse side for
Escrow
190.10
$1, 053. 53 actual escrow history. Projected figures are based on information provided by sources which may include:
Total Payment
$1,100.75
the last tax or insurance payments disbursed, or figures provided to Wells Fargo Home Mortgage by your
If you are enrolled in one of our automated payment programs, closing agent.
Escrow Account Projection for the Coming Year
the draft(s) for your 07/01/2010 payment will be updated to
Anticipated Activity
Escrow Balance Comparison
accommodate the new amount. If your payments are remitted
Projected
Payments
Payments
Required
on your behalf by another provider, please notify them of the
To Escrow
From Escrow Description
Balance
Balance
change in payment.

Low Point Summary
*Your Allowable Low Point is the amount
allowed b)' the Real Estate Settlement Procedures
Act (RESP A), your mortgage loan documents, or
by state law, if applicable. (excludes Mortgage Ins)
Projected Low Point
Allowable Low Point
Escrow Surplus

(-\

1,706.05
285. 76

(=) $1'420.29

Anticipated Escrow Disbursements
Items to be paid from your escrow account:
COUNTY TAX
HAZARD ll\"S
Total Disbursement(s):

1 ' 138. 54
576.00
$1, 714.54

Monthly Escrow Deposit:

JUL/10
JUL/10
AUG/10
SEP/10
OCT/10
NOV/10
DEC/10

Beginning Balance
142.88
142.88
142.88
142.88
142.88
142.88

DEC/10
JAN/11
FEB/11
MAR/11
APR/ 11
MAY /11
JUN/ 11

Total

1,994.04
2, 136.92
2,279.80
2,422.68
2,565.56
2,708.44
2,282.05

573.75
716.63
859.51
1 ,002. 39
1,145.27
1. 288. 15
861. 76

569.27

COUNTY TAXES

576.00

HAZARD INS

1,706.05

285.76

COUNTY TAXES

1,848.93
1,991 .81
2, 134.69
2,277.57
2,420.45
1,994.06

428.64
571. 52
714.40
857.28
1,000. 16
573.77

142.88
142.88
142.88
142.88
142.88
142.88

569.27

1,714.56

1,714.54

,. Allowable Low Point Balance

These calculations indicate the projected escrow balance will be more than the allowable low point. The
resulting surplus is $1,420.29.

$142.88

Your .v!onthlY. Deposit was calculated by
dividing the Total Disbursement(s) by 12.

000391
Your escrow account history is located on the back.

•

•

Wells Fargo Home Mortgage
PO Box 14547
Des Moines, L\ 50306-3547

ESCROW DISCLOSURE STATEMENT
AND NOTICE OF NEW MORTGAGE PAYMENT
Customer Service: (800) 340-0473
TTY Deaf/Hard of Hearing: (800) 934-9998

Customer Seruice Hours:
Mon-Thur 6am to lOpm
Friday
6am to 9pm
Saturday
Sam to 2 pm
Central Time

090003

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W ACHILLEA ST
STAR ID 83669

Loan Number:

0200232726

Disclosure Statement Date: 05/03/07
Next Monthly Payment Due: 05/01/07

Client#: 708
07/01/07

New Payment Effective Date:

Each year Wells Fargo Home Mortgage reuiews your escrow account to determine if the current monthly
payment amounts are sufficient to couer your /Jrojected fnoperty taxes and/or insurance premiums. Increases
Cwrent Monthlv
New Monthly decreases in vour annual tax and/or insurance amounts may cause your monthly mortgage payment to chang.
1-'ayment Your monthly mortgage payment may also change if your loan totals include an adjustable rate feature or
Pay111e11i
buydown assistance.
Principal &/or
910.65
Interest
910.65
~~_,,1'-"7,..,2.,_,._,.5""'8,.._ The section below reflects the anticipated escrow activity for the coming 12 months. See the reverse side for
Escrow
205.28
$1, 083. 23 actual escrow history. Projected figures are based on information provided by sources which may include:
Total Payment
$1' 115. 93
the last tax or insurance payments disbursed, or figures provided to Wells Fargo Home Mortgage by your
If you are enrolled in one of our automated payment programs, closing agent.
Escrow Account Projection for the Coming Year
the draft(s) for your 07/01/2007 payment will be updated to
Anticipated Activity
Escrow Balance Comparison
accomodate the new amount. If your payments are remitted
Projected
Required
Payments
Payments
on your behalf by another provider, please notify them of the
Balance
Balance
To Escrow
From Escrow Description
change in payment.

Low Point Summary
''Your Allowable Low Point is the amount
allowed bv the Real Estate Setilement Procedures
Act (RESP A), your mortgage loan documents, or
by state law, if applicable. (excludes Mortgage Ins)
Projected Low Point
Allowable Low Point
Escrow Surplus

564. 10
345. 16
(=)

$218.94

Anticipated Escrow Disbursements
Items to be paid from your escrow account:
COUNTY TAX
HAZARDll\'S
Total Disbursement(s):

1.545.96
525.00
$2,070.96

Monthly Escrow Deposit:

JUL/07
JUL/07
AUG/07
SEP/07
DCT/07
NOV/07
DEC/07

Beginning Balance
172.58
172.58
172.58
172.58
172.58
172.58

DEC/07
JAN/08
FEB/08
MAR/08
APR/08
MAY/08
JUN/08
Total

C-:~~~COUNTY TAXES
~HAZARD

172.58
172.58
172.58
172.58
172.58
172.58

772. 98

2,070.96

2,070.96

INS

COUNTY TAXES

826.60
999. 18
1,171.76
1,344.34
1,516.92
1,689.50
1,089. 10

607.66
780.24
952.82
1, 125. 40
1,297.98
1,470.56
870. 16

564. 10

345. 16

736.68
909.26
1,081.84
1,254.42
1,427 .00
826.60

517. 74
690.32
862.90
1'035. 48
1,208.06
607.66

''"Allowable Low Point Balance

These calculations inditate the projected escrow balance will be more than tbe allowable low point. The
resulting surplus is $218 .94.

$172.58

Your Y!onthly Deposit was calculated by
dividing the Total Disbursement(s) by 12.

000392
Your escrow accounc history is located on the back.

•
EXPENCES UPDATE

•
2-10-09

LOAN# 708-0200232726

208-898-4960
208-412-1975

Margaret Butcher
10512 W. Achilea St.
Star ID 83669

\J(_j

~oi-(_\_s.\.~\d{lflj -Food
')_ )-5 .O D - Utilities

J-\ c_6 ';::?
~
IJ

0 ,..-

Cell phone
Landline, dish T
Internet

225.00 (average over 12 months, less in Spring, Fall, Summer more in Winter)
110.00

148. 00 (land line, and Dish TV soon to be dropped.)
30.00

will keep internet access approx.

Gas and car maintenance
100.00 (I am being reimbursed 0.585 a mile by school)
Credit cards
Total

965.00

INCOME
Meridian School District
Gross
1129.53
; ()j{)
Net
'S'82tS5 (100.00 a month is being withheld for medical flex plan.)

36)
Child Support

562:1)t)

Spousal Support-460-:00 (To be paid after house situation is settled for two years)
Total

1786.85

School tuition debt of 469.00( forgiven by the Dean, future tuition will be paid by a Pella
Grant.
Hospital bill and surgery bill 200.00+ 1900.00 is paid
I am currently engaged. My fiance pays for the groceries. We will be married within a
year. This will in.crease the house h~

/JWfk;:>

2~

;o-o/

000393

•

•
LOAN#

7-24-2010

708-0200232726

Margaret A. Butcher
Contact# 208-412-1975
SS#
Property Address: 10512 W. Achillea St. Star Idaho 83669
Wells Fargo Bank Loan Note Balance: $141,972.78
Liens: HOA: $246.07--paid
State Farm Bank $137.50--Paid
2010 County Property Tax Assessment: $135,700
2009 County Property Tax Assessment: $164,500
2008 County Property Tax Assessment: $204,200
Market value: 125,000.00 or below.

) Hardship Letter
Ji3ank Account Statement
\./2009 Tax Return
v·Payroll
·-----v'Financial Counseling Client Action Plan with Idaho Housing and Finance Association {IHFA)
--···- Financial Work Sheet
'/Property Assessment Notice
Form 4506-T
lien Payoff/Release
Divorce Decree
,,·Community Residence Ordered Shortening Time
Motion for Contempt
Order Real Property Listing
Modification Judgment and

Decree~

· ;/.

1

_ Dept Health and Welfare Allotment Food Stamps
~-----Check

for Spousal Support( copy)

..__Account Statement for Grants/Scholarships

000394

Financial Review

104368

•

I

Paystub/lncome

Borrower 1

Stub 1
Stub 2
Stub 3
Stub 4
Stub 5
Stub 6
Stub 7
Stub 8
Paystub Total
Monthly Mi/age
Monthly Pay
Pay Period Type
Child Support
Total Monthly Inc.

Pay Date

3/20/2009
4/24/2009
5/22/2009

Net Amt

Gross Amt

$907.28 $1,175.54
$907.58 $1,175.54
$615.50 $1,170.SO

$2,430.36 $3,521.58
$260.00
$907.58
Monthly
$502.00
$1,669.00
$0.00

Budget Items

Giving
Savings
First Mortgage
Second Mortgage
Repairs/Mtg Fees
HOA Dues
Electricity
Water/Irrigation
Gas
Phone/Cell
Trash/Sewer
Cable/Net
Food/Groceries
Car Pmt
Car Pmt 2
Gas/Oil
Car Repairs/Tires
Car Ins.
Clothing
Personal
Disability Ins.
Health Ins.
Presc./Med Co-pay
Life Ins.
Child/Elderly Care
Gym
Entertainment
Gifts
Child Support
Misc
Misc
Total Necessities

•

Date 6/19/2009
Borrower 2

Pay Date

Net Amt.

Gross Amt.

Stub 1
Stub 2
Stub 3
-347.29 Stub 4
Stub 5
Stub 6
Stub 7
Stub 8
Paystub Total

$0.00

$0.00

$0.00

$0.00

Monthly Pay
Pay Period Type
Rental Income
Total Monthly Inc.
Debt

$28.18
$696.66 1100.75
$0.00
$0.00
$13.33 160.yr
$30.00
$47.00
$98.00
$110.00
$27.50
$83.67
$160.00

Restitution
Chase
BofA
Citi/Current
Discover
Credit Card 5
Med. Exp.
Payday Loans
Pawn Fees
Furn. Rental
Student Lns
Misc Debt
Misc Debt
Misc Debt
Total Debt

16850.68
Charge off
Charge off
8478.84
Ms not pd 7382.63
Current
Charge off
1513

$0.00 34225.15

$150.00
$50.00

Checking Bal.
Savings Bal.
Gross HH Inc.
Net HH Inc.
Total Exp.
Income/Exp.

$1,175.58
$1,669.00
$i,494.34
$174.66

Cash on hand

200

$1,494.34

000395

•

•

Borrower Financial Statement
Borrower Information:
Loan No: 0200232726-708
Borrower Name: Margaret Butcher
Social Security No
Borrower's Phone Number: 208-412-1975
Daytime: leave message
Evening: 208-412-1975
Borrower Street Address: 10512 W. Achillea St.
City: Star
State: Idaho
Zip: 83669

Financial Information
Total Monthly Income:
Total Monthly Expenses and Debt:
I agree that based on the above information I am not able to fulfill my/our current loan obligations. I agree the
information above is accurate and understand that this information will be used in my request to Bank, to modify
my/our current mortgage loan.
I agree that the financial information provided is an accurate statement of my financial status. I understand and
acknowledge that any action taken by the lender of my mortgage loan on my behalf will be made in strict reliance on
the financial information provided.
I authorize verification or re-verification of any information contained in this Financial Statement at any time by the
lender, its agents, successors and assigns, either directly or through a third party, including but not limited to a credit
reporting agency, from any source named in this Financial Statement or otherwise submitted in connection therewith.
My signature below grants the lender the authority to contact my real estate agent (if applicable), credit counseling
service representative (if applicable) or any third party with respect to matters represented in this Financial Statement.
[ By checking this box I understand that by signing the modification agreement I give Bank, FSB permission to
request a 4506-T to verify my income in order to approve or deny the loan modification on my current Bank, FSB
mortgage.
By checking the box I confirm that my assets have not materially changed since the loan was originated.
'
.
J/ /"

By ·.

_'··--'-·-/~-'?.~·-t
..r_ _ _ __
. &o/.#n ___
, . /_,_-_)~--~-1.,.-/~'
./
e;?'

Date: 11-06-2010

Signature' of Borrower

000396

Financial Worksheet for Lo.odification
Borrower Name:

/'

:<76 , 1,,,..e._

Co-Borrower Name:

n, ;- {J

/

Loan#: c,_;:<t/O

/'1 ;:(f u ;!...e,,i c f

/-

.

" ,

Print Form

921-/_20

Please fax back to:
866-359-7363

v

Property Address:

._<-7~<~

City:

---'=-'---~:.......:...__

Mailing Address:

/].:?tfb' ,~

Statel;1 ZIP:

_ __

City:

ZIP:

State:
~---~---~

Home Phone:
E-mail

>a r.-41 > -/tp.2.'::°Cell Phone:~ & ,.;{ ll~ ~/ 'l7,,,, Work Phone:

pc.t:JS £.,,,.!or /vi@f

Borrower's Employer:

g-;~,v- ,t,,.f/1

· e:. ~ ,r;rJ
h

Fax No.: - - - - - - - . - -

o )Or'/

Best Time to call:ur77:1" J ' j

.\e.4«.Y'! eO/sf:¢.2. ~ull-Time I

Co-Borrower's Employer:

r

Full-Time

r

Part-Time

C

Unemployed

I

Self-Employed

I

Retired

Part-Time

I

Unemployed

r

Self-Employed

r

Retired

Borrower's Income Frequency:

I

Weekly

L_

Bi-Weekly

C. Semi-monthly f[._..Monthly I

Quarterly

I

Yearly

Co-Borrower's Income Frequency:

l

Weekly

l

Bi-Weekly

l

Quarterly

r

Yearly

Occupancy Status of Subject Property: ~wner-Occupied

r Excellent ~od
LJev•' e. e

Condition of Property:

Reason fur Default

I

I

Fair

l.

Poor

I

Semi-monthly j

Monthly

r:

Tenant-Occupied

l

Vacant

Do You Intend To: jZ:~eepthe Property

I

Sell the Property

~~~~~~~~~~~~~~~~~=--=--=--~~~-----=--'

Income

Auto

I

Disability

Checking/Savings

Rental

IRA

Unemployment

401K

Child Support

Stocks/Bonds/CDs

Other

Other

1st/2nd Mortgage:

;:z.. Q;) o. f? l1
7',

d 0

Food:

Other Mortgage(s):

Utilities:

Auto Loans(s):

Transportation Costs:

Personal Loan{s):

Child Care:

Credit Card(s):

Personal Lns/Tuition:

Installment Loan(s):

Medical Ins/Exp:

Other:

Cable/Internet/Cell:

..z..oo -

/

£.:I

-

HOA Fees/Dues:
Clothing:
Other:

If completed verbally:
Signature of Representative:
Wells Fargo Home Mortgage. Birmingham, AL

Date:
~-------~----~-----~----~~-

-------~--Version 1. O.Current as of 5.18.2010

000397

•

•

EXPENSES

Food
Utilities
Medications
Cell Phone
Land line phone, Dish TV
and internet access
Gas and car maintenance
Car insurance

350.00
470.00
100.00
110.00
148.00
350.00
50.00

Annual Home Association fees

cc
cc

200.00

185.00
30.00

Hosp.
School tuition

balance
balance

12,100.00
1200.00

200.00
469.00

I am scheduled for major surgery on Dec 12-08. I will incur expenses
not paid by insurance of approximately 1900.00.

INCOME
Meridian School District

Net 1129.53

Gross 955.00
Child Support 502.00
Total

~

c) cv.:/;J-//-

70 f; - 0 2 C)O ..2_

·5-272 6~

000398

•

•

Expenses
Food
Utilities
Cell phone
Landline, dish TV

Internet

300.00
225.00 (average over 12 months, less in Spring, Fall, Summer more in Winter)
110.00

148. 00 (land line, and Dish TV soon to be dropped.)
30.00

will keep internet access approx.

Gas and car maintenance
100.00 (I am being reimbursed 0.585 a mile by school)
Credit cards

200.00

School tuition debt of 469.00( forgiven by the dean, future tuition will be paid by a Pella
Grant.
Hospital bill and surgery bill 200.00+ 1900.00 paid

Income
Meridian School Dist
Gross

1129.53

Net

884.85

Child Support

502.00

Spousal Support 400.00 (To be paid after house situation is settled for two years)
Total

1786.85

000399

•

•
Expenses
Date 2-2-11

Barrower: Margaret Butcher
Loan No.: 0200232726-708
HOA Dues
Electricity
Gas
Water
Phone/Cell
Trash/Sewer
Cable/net*
Car Maintenance /Gas
Car/Ins.
Med/Prescriptions
Personal
Savings**
Groceries
Total Necessities
Existing Payment Amount
Total Expenses
Total Net Income
Total Gross Income
- Total Expenses- net
Income/expense

12.50
60.00
60.00
47.00
48.00
22.50
65.00
150.00
55.00
100.00
50.00-100
30.00**
00.00
700.00+
1,053.53
17 53.53
1968.83
2133.08
-17 53.53
+297.47

$315.00

Food stamps amount

(1968.83 x .31 = $610.00)
(2133.08 x .31 = $661.48)

** $30.00 Minim goal saving a month.

000400

•

•

Income
Barrower: Margaret Butcher

Date 02-02-11

Loan No.: 0200232726-708
Monthly Pay Statement/Income
Pay Statement
Pay Statement
Pay Statement
Pay Statement Total
Spousal Support
Rent-Room
Total mo. Inc.

Pay date
Net
11-19-10 1073.74
12-17-10 1005.86
01-10-11 1098.80
3178.38
1-15-11
300.00
1-15-11
300.00
1673.74

Grant/Scholarship*

Total mo. Income: Pay Statement.
Spousal Support, W-4, Rm. Rent,
Grant/Scholarship

Gross
1253.30
1169.25
1169.25
3618.80
300.00
300.00
1853.30

200.00
to
300.00

200.00 To 300.00,
9,521.00, Total 2010-11

2074.00

2250.00

*Grant/Scholarships 2010-11 amount: $9,521.00.
Minis Tuition/ Textbooks surplus amount:$ 3,600.00/12mos.

=

$200.00- 300.00 per mo.

0200232726-708

000401

Financial Worksheet for
Borrower Name:

Lo~odification

Loan#: U;'.l

-~~-:1A~!.7~4~'_Y""""'I .e.r---!A'"""//_f!.="-+-r-_'

oo>-!.)'_,, , -

I

'"""'!'---_,,,..._B"""-c-=u"""-{'..L.-'e.,'-".,,,_l._,r~/_-________ Please fax back to:
JL
866-359-7363
i //
.L
-+
,L)
-V»
'<.tl //ea S,t
City: ._·; ! ~,/'~
Stat~0...r ZIP: tr3 b'6 ,- " 7 ' -.•

I

Co-Borrower Name:

<!

/ d

Property Address:

.S / :&

. :r4 ~

Mailing Address:

,tk,, [

4

,c:__

City:

State:

Home Phone:>o &=-4'i>-19'2.';;"Cell Phone:~cf,,;U&-/'f)l".": Work Phone:
E-mail

Print Form

%·

tf?C.?S £-lor/d@

Borrower's Employer:

A~e/d/1' h

C

Gin?

Fax No.:------..,..-

BestTimetocall:J'.iyfc"'.'.;-

s<&'vcliOl>itt?,. ~ult-Time r

Co-Borrower's Employer:

f

Full-Time

ZIP:_ _ _ __

f

J_·~OJO/ft'J

Part-Time

c

Unemployed

r

Self-Employed

Part-Time

f

Unemployed

t

Self-Employed

~~~~~~~~~~~~~~~

Borrower's Income Frequency:

j

Weekly

L

Bi-Weekly

L

Semi-monthly f(.....-Monthly

t

Quarterly

Co-Borrower's Income Frequency:

t

Weekly

l

Bi-Weekly

t

Semi-monthly

f

t

Quarterly

Occupancy Status of Subject Property:

rz,-6wner-Occupied

Condition of Property:
Reason for Default:

I:

Excellent ~od

I.Oevc" c e..

Gross

Net

I

Fair

t

Poor

r

r:

Tenant-Occupied

Do You Intend To:

Retired
Retired

r
r

Yearly
Yearly

Vacant

j:2':4eep the Property

I

Sell the Property

Total Number of Dependents
in the Home:
~

I
.

Gross

Net

Value

Description
Auto

Income /
Disability

Checking/Savings

Rental

IRA

Unemployment

401K

Child Support

Stocks/Bonds/CDs

Other

Other

1st/2nd Mortgage:

Monthly

r
r

7S

;:z.

Net

Owe

o." l>
7, "'

t>

Food:

Other Mortgage(s):

Utilities:

Auto Loans(s):

Transportation Costs:

Personal Loan(s):

Child Care:

Credit Card(s):

Personal Lns/Tuition:

Installment Loan(s):

Medical Ins/Exp:

Other:

Cable/Internet/Cell:

zoo -

HOA Fees/Dues:
Clothing:
Other:

Total Loans/Debts: / }

00. 7.S

Name of the Borrower/Co-Borrower:

.Z L 0.7Jr:, S5 .

-1'-~-""":..:L..:::+~~~~-L-..L..Jt...._,j~.:.l.<'!...IJ~.:::Z...J-;:..<...-.:.~~~~~~~~~~~~~~~~

Signature:
(Please sign prior to sending):

Date:

~ .._ .2... - //

1

if completed verbaily:
Signature of Representative:
Wells Fargo Home Mortgage- Birmingham, AL

~~~~~~~~~~~~~~~~~~~~~~~~~~-

Date:

000402

-~~~~~~~~~-

Version 1. O .CurrentasofS.18.2010

•

•

Margaret A. Butcher
Paystub/lncome

Pay Date

Stub 1
Stub 2
Stub 3
Pay stub Total
Monthly Pay
Pay Period Type
Spousal Support**
Food Stamps***
Total Mo. Inc.
Savings
First Mortgage
HOA Dues
Electricity
Water/Irrigation
Gas
Phone/Cell
Trash/Sewer
Cable/Net
Food/Groceries**
Car-Gas
Car Ins.
Personal
Med/Prescriptions
Total Necessities
Gross HH Inc.
Net HH. Inc.
Total exp.
Income/Exp.

5/23/10
6/25/10
7/25/10

7/15/10
5/01/10

Loan # 0200232726-708
Net
892.70
892.68
1028.47
2813.85
1028.47
Monthly
• 300.00
263.00

Gross
1195.52
1195.52
1195.52
3586.56

Notes
-152.33*
-152.31 *

32 months**

1591.00
30.00
696.66
12.25
80.00
47.00
80.00
58.00
22.50
88.00
0.00**
150.00
55.00
50.00
100.00

1100.75
150. yr.

Currant/adjusted

Food Stamps

1469.41
1195.52
1591.00
1469.41

121.59

*Sick/personal leave overage not covered by benefits.
**Court ordered for 32 months, start date 7-15-10.
***Food/Groceries covered by Food Stamps.

Loan # 0200232726-708
Date: 7-30-10

000403

•

Income
Barrower: Margaret Butcher

Date 12-10-10

Loan No.: 0200232726-708
Monthly Pay Statement/Income
Pay Statement
Pay Statement
Pay Statement
Pay Statement Total
Spousal Support
Rent-Room
Total mo. Inc.
Projected Tax Re/Credit 2010
2010 W-4 credit adjustment***
Grant/Scholarship****
Total mo. Income: Pay Statement.
Spousal Support, W-4, Rm. Rent,
Grant/Scholarship

Pay date
9-24-10
10-25-10
11-19-10
10-15-10
11-5-10

Gross
Net
1005.86* 1169.25*.
1169.25
1005.86
1073.74
1253.30
3085.46 3591.80
300.00
300.00
300.00
300.00
1673.74
1853.30
3480.00 /12= $290.00**
63.83
300.00

63.83
300.00

1968.83

2217.13

9,521.00 Total 2010-11
( $ 2217.13 x .31 = $ 687.31)

**Projected Tax Refund/ Credit for 2009, $3480.00.
***W-4, 2010 Refund/Credit adjustment 2010 net: (3 allowances, Make Work Pay): will
increase income amount to 01/01 /11: $63.83 per month.
****Grant/Scholarships 2010-11 amount: $9,521.00.
Minis Tuition/ Textbooks surplus amount:$ 3,600.00/12mos. = $300.00 per mo.

000404

•
Expenses
Date 11-6-10

Barrower: Margaret Butcher
Loan No.: 0200232726-708
HOA Dues
Electricity
Gas
Water
Phone/Cell
Trash/Sewer
Cable/net*
Car Maintenance /Gas
Car/Ins.
Med/Prescriptions
Personal
Savings**
Groceries
Total Necessities
Existing Payment Amount
Total Expenses
Total Net Income
Total Gross Income
- Total Expenses- net
Income/expense

12.50
60.00
60.00
47.00
48.00
22.50
104.00*
150.00
55.00
100.00
50.00
30.00**
00.00
739.00
1,053.53
1792.53
1968.83
2133.08
-1792.53
+297.47

$315.00

Food stamps amount

(1968.83 x .31 = $610.00)
(2133.08 x .31 = $661.48)

* Negotiated reduced rate of $30.00 internet access and cable $30.00 to be reflected from
the 12-5-10 bill. 104.00 - 60.00 = $44.00 savings.
** $30.00 Minim goal saving a month.

,,

!

,l·
~.-,·-,,,

../

_,,,,'~

000405

•

Income
Barrower: Margaret Butcher

Date 11-6-10

Loan No.: 0200232726-708
Monthly Pay Statement/Income
Pay Statement
Pay Statement
Pay Statement
Pay Statement Total
Spousal Support
Rent-Room
Total mo. Inc.
Projected Tax Re/Credit 2010
2010 W-4 credit adjustment***
Grant/Scholarship****
Total mo. Income: Pay Statement.
Spousal Support, W-4, Rm. Rent,
Grant/Scholarship

Pay date
8-25-10
9-24-10
10-25-10
10-15-10
11-5-10

Net
Gross
1028.47
1195.52
1005.86* 1169.25*.
1005.86
1169.25
3040.19
3534.02
300.00
300.00
300.00
300.00
1769.25
1605.00
3480.00 /12= $290.00**
63.83
300.00

63.83
300.00

9,521.00 Total 2010-11
( $2133.08 x .31 = $661.25)

2133.08

1968.83

*"The Meridian Education Association agreed last June to seven furlough days and reduced benefits to help
Meridian offset part of an $8 million cut in state funding. However, restoring the five days will reduce a
planned 3.6 percent salary cut for some 3,000 district employees to about 1.1 percent (Idaho Statesman
08/27110)." 22.61 x 12 mo.= $271.32

**Tax Refund/ Credit 2009, $3480.00.
***W-4, 2010 Refund/Credit.adjustment 2010 net: (3 allowances, Make Work Pay):
increase amount: $63.83 per month.
****Grant/Scholarships 2010-11 amount: $9,521.00.
Minis Tuition/ Textbooks surplus amount: $ 3,600.00/12mos. = $300.00 per mo.

!
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Margaret A. Butcher
Paystub/lncome
Stub 1
Stub 2
Stub 3
Pay stub Total
Monthly Pay
Pay Period Type
Spousal Support**
Food Stamps***
Total Mo. Inc.
Savings
First Mortgage
HOA Dues
Electricity
Water/Irrigation
Gas
Phone/Cell
Trash/Sewer
Cable/Net
Food/Groceries**
Car-Gas
Car Ins.
Personal
Med/Prescriptions
Total Necessities
Gross HH Inc.
Net HH. Inc.
Total exp.
Income/Exp.

Pay Date
5/23/10
6/25/10
7/25/10

7/15/10
5/01/10

Loan# 0200232726-708
Net
892.70
892.68
1028.47
2813.85
1028.47
Monthly
300.00
263.00

Gross
1195.52
1195.52
1195.52
3586.56

Notes
-152.33*
-152.31 *

32 months**

1591.00
30.00
696.66
12.25
80.00
47.00
80.00
58.00
22.50
88.00
0.00**
150.00
55.00
50.00
100.00

1100.75
150. yr.

Currant/adjusted

Food Stamps

1469.41
1195.52
1591.00
1469.41

121.59

*Sick/personal leave overage not covered by benefits.
**Court ordered for 32 months, start date 7-15-10.
***Food/Groceries covered by Food Stamps.

Margaret A. Butcher

Loan# 0200232726-708
Date: 7-30-10
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EXPENCES UPDATE

2-10-09

LOAN# 708-0200232726

208-898-4960
208-412-1975

Margaret Butcher
10512 W. Achilea St.
Star ID 83669

Food
Utilities

300.00
225.00 (average over 12 months, less in Spring, Fall, Summer more in Winter)

Cell phone
Landline, dish T
Internet

110. 00
148. 00 (land line, and Dish TV soon to be dropped.)
30.00

will keep internet access approx.

Gas and car maintenance
100.00 (I am being reimbursed 0.585 a mile by school)
Credit cards
Total

200.00
965.00

INCOME
Meridian School District

Gross

1129.53

Net

884.85 (100.00 a month is being withheld for medical flex plan.)

Child Support

502.00

Spousal Support 400.00 (To be paid after house situation is settled for two years)
Total

1786.85

School tuition debt of 469.00( forgiven by the Dean, future tuition will be paid by a Pella
Grant.
Hospital bill and surgery bill 200.00+ 1900.00 is paid
I am currently engaged. My fiance pays for the groceries. We will be married within a
year. This will i
house old income.
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Pay Date
Paystub/lncome
Stub 1
5/23/10
Stub 2
6/25/10
Stub 3
7/25/10
Pay stub Total
Monthly Pay
Pay Period Type
Spousal Support** 7/15/10
Food Stamps***
5/01/10
Total Mo. Inc.
Savings
First Mortgage
HOA Dues
Electricity
Water/Irrigation
Gas
Phone/Cell
Trash/Sewer
Cable/Net
Food/Groceries**
Car-Gas
Car Ins.
Personal
Med/Prescriptions
Total Necessities
Gross HH Inc.
Net HH. Inc.
Total exp.
Income/Exp.

•

I·

Margaret A. Butcher

Net
892.70
892.68
1028.47
2813.85
1028.47
Monthly
300.00
263.00
1591.00
30.00
696.66
12.25
80.00
47.00
80.00
58.00
22.50
88.00
0.00**
150.00
55.00
50.00
100.00
1469.41
1195.52
1591.00
1469.41
121.59

Loan# 0200232726-708

Gross
Notes
1195.52 -152.33*
1195.52 -152.31 *
1195.52
3586.56

32 months**

1100.75 Currant/adjusted
150. yr.

Food Stamps

*Sick/personal leave overage not covered by benefits.
**Court ordered for 32 months, start date 7-15-10.
***Food/Groceries covered by Food Stamps.

Loan # 0200232726-708
Date: 7-30-10
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1R.EASURE
VAllEY
COMMUNITY COLLEGE
Student
ID
Number

Statement
Date

248337

Nov 03, 2010

STATEMENT OF ACCOUNT
ONTARIO OR 97914 (541) 881-TVCC (8822)

650 COLLEGE BLVD

Residence

Oregon
Senior
Discount

Excess
Funds
Election

Other States

NO

Mail

Dorm
Room

Meal
Plan

Payment
Plan

Ins
Opt
Out

NO

NO
Page 1 of 1

Advisor :
Division:
Program:
Email:

MARGARET A BUTCHER
10512 W ACHILEA ST
STAR ID 83669

Iell1~::.0~2011

StY~~nt 2i;~Crlu:.:

Course

CreUit
Hours

Course Title

EDUC233 -CA
FNUT225 -OW
GSCl104 -OW
HPE 185S -CA

CRITICAL FACTORS IN PARENT NEG 3.00
NUTRITION
4.00
PHYSICAL SCIENCE PHYSICS
4.00
SWIMMING
1.00
Total Credit Hours:
12.00

Beg/End Date

09120110
09120110
09120110
o9L20[lo

Days

12110110 R
12110110 R
12110110
12l10l10

aeg Time/
End Time

Renae R Weber
Undergraduate
Elementary Education
mabutcher@students.tvcc.cc

6uiidin!I
Room#

Instructor

5:00 pm I 8:00 pm CALDC 210
12:00 pm I 2:00 pm BARBR 221
WEB WEB
OTHIDYMCA

Crs
Fee

Add ti
Fee

Tui
Hrs

Davis
Strunk
Reynolds
Barclay
Total Tuition Hours:

Fee
Only

3.00
4.00
4.00
1.00
12.00

Please indicate account name and ID number on your remittance, or return this portion with your check. Receipts will be issued only on request
Accounts Receivable
Date
07/01/2010
08/04/2010
09/29/2010
09/29/2010
09/30/2010
09/30/2010
09/30/2010
09/30/2010
09/30/2010
09/30/2010

1,~52.59

Beginning Balance:

Reference

Year/Term

FAID 2174
POA 25525 165713
FAID 2202
FAID 2202
CHG 19914 ACA
CHG 19914 AND
CHG 19914 ANE
CHG 19914 ANF
CHG 19914 ANS
CHG 19914 AOI

09/30/2010 CHG 19914 AOJ

09/30/2010 CHG 19914 AOK
li/02/2010 FAID 2256
11/02/2010 FAID 2256

2010
2010
2010
2010
2010
2010
2010
2010
2010
2010
2010
2010
2010
2010

SUMMER
SUMMER
FALL
FALL
FALL
FALL
FALL
FALL
FALL
FALL
rALL
FALL
FALL
FALL

Description

Charges

Credits

Balance

FEDERAL PELL GRANT
-1,337.00
PAYMENT ON ACCOUNT
-15.59
ALBERTSONS COMPLETION SCHOLARS
-648.00
MILLER SCHOLARSHIP
-333.00
STUDENT INSURANCE(FALL)
110.00
TUmON, CALDWELL CENTER
95.00
UNIVERSAL FEE, CALDWELL CENTER
9.00
STUDENT FEE, CALDWELL CENTER
4.00
TUmON, EDUC CLASSES, CALDWELL CTR
285.00
TUmON, WEB CLASSES
744.00
UNIVERSAL FEC, Vv'E6
72.00
STUDENT FEE, WEB
32.00
FEDERAL PELL GRANT
-1,850.00
FEDERAL SEOG GRANT
-250.00
Accounts Receivable Subtotal:

15.59

Amount Due:

.OD
-648.00
-981.00
-871.00
-776.00
-767.00
-763.00
-478.00
266.00
338.00
370.00
-1,480.00
-1,730.00
-1,730.00

-1,730.00 ***

Fall Term second payment due October 13th.
7nal Fall Term payment November 17th.

/

*

Indicates Unreleased Financial Aid.
Beginning balance includes historical third party amounts.

7 /
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DEPT H & W-TVPC
POBOX83720
BOISE, ID 83720-0003

IDAHO DEPARTMENT OF HEAL TH AND WELFARE

Phone:
Worker Name:
Case Name:
Case Number:
TDD - For the Hearing Impaired:

(208) 334-6700
Maintenance TVPC
Margaret Butcher
0201818
(800) 952-8349

NOTICE OF ACTION

--

MARGARETBUTCHERA
10512 W ACHILLEA ST
STAR ID 83669-5271

1212 5
1/3

l11 11h1••'1·1l·ll111 11111•11 111 11•11 1111 ll 1111'lll1ll1lll·l1l1ll

-

DEPTH & W-TVPC
PO BOX83720
BOISE, ID 83720-0003

Questions? Ask your worker.
State Hearing: If you think this action is wrong, you can ask for a hearing. The back page tells you how. Your benefits may not
for a hearing before this action takes place.

As of November 01, 201 O your monthly
Food Stamps is changing from $0.00 to $315.00 .
Here's why:

The certification period is November 01, 2010 to
April 30, 2011 .

re changed

Your household's income is figured on this notice.
Part 1 - Gross Income Eligibility
Earned Income
Unearned Income
Total Gross Nonexempt Income

$1,252.75
+$300.00
=$1,552.75

Part 2 - Gross Income Eligibility
Adjusted Gross Earned Income
Gross Unearned Income
Total Deductions
Preliminary Adjusted Income

$1,252.75
$300.00
-$392.55
=$1,160.20
$559.40
$458.00
$458.00
=$702.20

Excess Shelter Costs
Maximum Allowance for Shelter
Allowable Shelter Deduction
Net Monthly Income

Rules: These rules apply. You may review them at your local welfare office:

IBES NOA

02

4

0201818

if you ask

Net Income Test
Household Size
Maximum Net Income
Net Income Eligible

$1,526.00
Yes

Benefits
Full Month Allotment
Prorated Allotment
Final Allotment
Allotment Adjustments

$315.00
$315.00
$315.00
-$0.00

Authorized Allotment Amount

$315.00

3
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.
E WORLD MALL, INC.
ANTIQU 4 OVERLAND ROAD
4~ci1sE IDAHO 83705

~1'800·

92-155-1241

11/2/2010

<2oal 342.5350

0

r~,

F

ro
AYTHE 0
ORDER

PEGGY BUTCHER /100***********
••••••••••••••••••••••••••. ··-. •
i
*******
One Hun dre d Thirty-Eight and 98

••••••-•••~••••

$

**138.98

*****************

DOLLARS

PEGGY BUTCHER
10512 W. ACHILEA ST.
STAR, ID. 83669
MEMO

854

,

'

.....
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JOINT SCHOOL DISTRICT NO. 2
Ada & Canyon Counties
1303 E Central Dr.
Meridian, Idaho 83642-7991

208-855-4500

Employee ID:

007263

Employee Name:

EFT Date:

01/25/11

Status/Exempt:

Fed:

E/O

State:

E/O

Dept/ Loe:

406

Period Ending:

01/10/11

Additional WH.

Fed:

0.00

State:

0.00

EFT No.:

00393972

EARNINGS
Description

Hours

PRE-TAX ITEMS

TAXES

Rate

CONT PAY
STIPEND
STD

BUTCHER, MARGARET A

Current

Y-T-D

Earnings

Amount

1,169.25
78.82
5.03

Current
Amount

Description

1,169.25 FICA
78.82 FICAMED
5. 03

TOTAL TAXES:

Y-T-D

Amount

52.63
18.17

52.63
18 .17

70.80

70.80

Description

PERS I

TOTAL PRE-TAX:

l

253.10

l

Amount

78.07

78.07

78.07

78.07

Y-T-D

AFTER-TAX DEDUCTIONS

EMPLOYER PAID BENEFITS

TOTAL EARNINGS:

Current
Amount

FICA
FICAMED
PERS I
RETSEV
BC
DD
VSP
LIFE
LTD

77.69
18.17
130 .20
14.54
455.05
34.40
6.98
7.00
3.85

77.69 LIFE50D
18.17 STD CLAS
130.20
14.54
455.05
34.40
6.98
7.00
3.85

0. 40
5.03

0.40
5.03

TOTAL CONT:

747.88

747.88

5.43

5.43

253.10

BANKING INFORMATION

324170140

1,098.80

TOTAL OED:

1,098.80

NCT PAY

LEAVE RECORD:

ACCRUAL
DESCRIPTION

Sick Leave Balance
Personal Leave

MESSAGE:

BEGINNING
BALANCE

EARNED

32.00
0.00

0.00
0.00

ENDING
BALANCE

USED

24.00
0.00

8.00
0.00

1101010

THIS IS A STATEMENT OF YOUR EARNINGS AND DEDUCTIONS.

IDIRECT DEPOSIT I

JOINT SCHOOL DISTRICT NO. 2
ADA & CANYON COUNTIES
1303 E Central Dr.
Meridian, Idaho 83642-7991
208-855-4500

Wells Fargo Bank, N.A.
Meridian, ID
DATE

01/25/11

MARGARET A BUTCHER
10512 W ACHILEA ST
STl'.R ID 83669

EFT NO.

00393972

AMOUNT

******1,098.80

406
/

,NON-NEGOTIABLE
000414

Name: Margaret A. Butcher
Address: 10512 W. Achillea St.
Lender Name: Wells Fargo Home Mortgage
Loan #: 708-0200232726

By Fax:

To Whom It May Concern,
I am writing this letter to explain my unfortunate set of circumstances that have caused us to
become delinquent on our mortgage. We have done everything in our power to make ends
meet but unfortunately we have fallen short and would like you to consider working with us to
modify our loan. Our number one goal is to keep our home and we would really appreciate the
opportunity to do that.
The main reason that caused us to be late is Divorce
Another reason : Error and inaccuracies occurred when working with Wells Fargo Home
Mortgage Loss Mitigation Dept. due to the loss/ misplacement of documents mailed/ faxed to
Wells Fargo Home Mortgage Loss Mitigation Dept. causing Wells Fargo Home Mortgage to
disqualify me prematurely, Soon after being late and our income not being nearly enough, we
had fallen further and further behind. Now, it's to the point where we cannot afford to pay what.
is owed to Wells Fargo Home Mortgage. It is our full intention to pay what we owe. But at this
time we have exhausted all of our income and resources so we are turning to you for help.
Our situation has got better because I have reduced my debt, participated in financial
counseling and I believe Wells Fargo Home Mortgage has worked to improve the handling and
misplacement of documents. I feel that a loan modification would benefit us both. We would
appreciate if you can work with us to lower our mortgage and reduce our interest rate and
reduce the principal amount of the loan as I saw on tv. I am willing to work out my numbers
with you and get to a reasonable agreement so we can keep our home.
We truly hope that you will consider working with us and we are anxious to get this settled so
we all can move on.
Sincerely and Respectfully,

,>

I/

'

'",

name /Margaret A. Butcher

Date. 08-24-11

tf'
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Margaret Butcher
Phone 208-412-1975
10512 W. Achilea St.
Star Id 83669

Date: 12-6-08

Dear Wells Fargo Bank,
I am writing concerning my home loan # 708-0200232726. Address; 10512 West
Achilea St. Star Idaho 83669
My husband of 28 years left suddenly on May 5th of 2007.
The divorce was final on January 23rd of 2008. In the Divorce decree, he, Dennis
Butcher is ordered to pay the mortgage. as well as the credit card payments.
I was informed earlier this week that he plans to file bankruptcy. I also found out
this week, that he is about two months behind in the payments to the credit cards.
His last mortgage payment was on 10-14-08.
He has informed me that he does not intend to make any more house payments
regardless of the court order.
I have offered to trade my future spousal support for signing over the house to me
before he files bankruptcy. My goal is to keep the house for myself and my son.
Currently, I work as a job coach at Eagle high School with special needs children.
I bring home about 955.00 per month.
I am also a part time student at treasure Valley Community College, working
towards my degree in Special Education. As you can see, I don't make much, but
should be doing better when I complete my education.
Meanwhile, I need a plan, advice and help in knowing what my options are to
reach my goal of remaining a home owner, providing for my son and being
financially self sufficient.
I am including proof of income, my monthly expenses and a copy of the divorce
decree pertaining to this issue.
Before all this happened, I was a stay at home mother dedicated to raising our
three children, one with special needs, and bein9 a good, faithful wife. Now all that
has changed, literally over night.
My husband left to get milk at the store and didn't come back home. Instead, he
moved in with our then 19 year old daughter. I was in the middle of extensive breast
cancer diagnosis tests at the time of his leaving.
I was not allowed to take care of my medical needs during the marriage and had
to go through six surgeries in the year following his leaving. I have another surgery
scheduled for December 17th of this year. In addition, my doctor's are
recommending a double mastectomy in the near.future.
I have a long road ahead, but I have come so far already. If there is a way to grant
me favor and help me come up with a solution, I will do my best to honor it.
Thank You for your consideration,
Margaret Butcher

000416

Date; 2-19 -09

Margaret Butcher
Phone 208-412-1975
10512 W. Achilea St.
Star Idaho 83669
Loan# 708-0200232726 Client 708
Property address; 10512 W. Achilea St. Star Idaho 83669

Dear Wells Fargo Bank/Mortgage,
My husband of 28 years left suddenly on 5-5-2007, almost two years ago.
The divorce was final on 1-23-2008.
In the divorce decree, he, Dennis Butcher is ordered to pay the mortgage, as well as the
credit card payments, child support and spousal support.
The house was put up for sale; however it did not sell, even with a drastically reduced
listing price, do to the real-estate market crash. Dennis took it off the market and has
informed me that he does not intend to make any more house payments, regardless of the
court order, because its worth has dropped to the point of little equity.
Dennis has informed me that he is going to file bankruptcy and has not made the court
ordered credit card payments in months, nor does he intend to.
I have been counseled, that once Dennis files for bankruptcy, his 40% interest in the
equity of the house will be assigned over to the bankruptcy court trustee. At that time I
can make a deal with the trustee, as there is little equity left.
Even though the market crash has caused the property to have little equity for me, I
would like to stay in the home as it has sentimental value to me and my son. It also would
be less disruptive and maintain stability in my son's life, if we could stay here.
Currently, I work as a Job Coach at Eagle High School with special needs children. My
take home income is 900.00 a month. I am also a part time student, working towards my
teaching degree in Special Education, at Treasure Valley Community College with a 3.75
GPA.
Even though my wages are low, I love my job and I have excellent benefits. Once I
have my degree I will be making far more.
Before this all happened I was a full time parent to three children, all with ADD and
other physical/medical needs.
My life literally changed over night. My husband left to go to the store one Saturday
afternoon and didn't come home. He had moved in with our then 19 year old daughter.
I was in the middle of extensive breast cancer diagnoses tests when he chose to leave.
I was not allowed to take care of my medical needs during the marriage and have faced
seven surgeries after he left. I am now in fairly good health.
I have a long road ahead of me even still, but I have come through so much already. If
there is a way to grant me favor and help me come up with a solution, I will do my best to
honor it.
I am newly engaged and my fiance helps me with the groceries. Once I am able to
clear up the legal/financial remnants of the divorce, we will be married with in a year and
there by have an increase in our household income.
Thank you for your consideration,
Margaret Butcher

./YJJ

':Ji

Y/~\J {/--//
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Date: 4-27-09
Margaret A. Butcher
Phone: 1-208-412-1975

Hardship Letter
Loan #708-0200232726 Client 708
Property Address: 10512 W. Achillea St. Star Idaho 83669
Dear Wells Fargo Bank/ Mortgage,
My husband of28 yrs. left suddenly on 5-5-2007. The divorce was final on 1-23-2008.
In the divorce decree, Dennis Butcher is ordered to pay the mortgage, as well as the
credit cards payments, child support and spousal support.
The house was put up for sale; however it did not sell due to the real estate market
crash, even with a drastically reduced listing price. Dennis took it off the market and has
informed me that he does not intend to make any more house payments, regardless of the
court order. I am living on the property (10512 W. Achilla St. Star Idaho 83669)
Dennis has informed me that he is going to file bankruptcy at some point and has stopped
making the credit card payments in addition to the house payments. I have been
counseled; that once Dennis files bankruptcy, his 40% interest in the equity of the house
will be assigned over to the bankruptcy court trustee. At that point in time, I can make a
deal with the court trustee.
Even though the market crash has caused the property to have little equity for me, I
would like to stay in the house for stability in my sons' and my life.
Currently, I work as a Job Coach at Eagle High School in Special Education. My take
home pay is approximately 915.00 a month.
I am a student at Treasure Valley. Community College with a 3. 78 GP A. working
towards my teaching degree.
Even though my wages are low, I love my job and I have excellent benefits once I earn
my degree I will have an increase in pay.
Before my husband left, I was a stay at home mother to three children, all with ADD and
one with other physical/medical needs.
My life literally changed overnight. My husband of 28 yrs. walked out to go to the store
one Saturday afternoon and didn't come home. He had moved in with my then, 19 yr old
daughter. I was in the middle of extensive breast cancer diagnosis tests when he chose to
leave. I was not allowed to take care of my medical needs during the marriage. I have
had eight surgeries after he left.· I am now in fairly good health.
I have a long road ahead of me, but I have come through so much already. If you can find
a way to grant me favor, I will do my best to honor it.
I was put in this position by the actions of my ex-husband. His decision to not follow
through with the court order has put the house in jeopardy of foreclosure and put me in
financial hardship. I have extensive credit card debt that I can no longer pay. The
credit card dept is due to living necessities and medical bills not covered by
insurance. I am enrolled for financial counseling through an agency recommended
by our local HUD.

000418

Dennis Butcher will not cooperate. He pressured me to me to move out of the
property. He will not sign the paperwork Wells Fargo Mortgage has provided.
Is there a way I can do this even if he does not cooperate? I have made the first
payment by phone on 4-27 - 09.
Post date: 5-8 -09
I called Wells fargo Home mortgage and spoke with customer service. I was told to send
in a copy of the divorce decree along with the paperwork. She extended the paperwork
due date to 5-15-09.
I will include a copy of the divorce decree.
Thank you for your consideration,
Margaret A. Butcher

<;- )0--dJ
!
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Margaret Butcher
Phone 208-412-1975
10512 W. Achilea St.
Star, Idaho 83669
Loan # 708-0200232726 Client# 708

Date: 07-30-09

Property Address: 10512 W. Achilea St. Star, Idaho 836669
Dear Wells Fargo Bank/Mortgage,
The divorce decree was finalized on 1-23-2008. In the decree, Dennis D. Butcher is ordered to
pay the mortgage payment, as well as credit card payments, child support (502.00) and spousal
support {400.00). The credit card debt was to be paid of from the equity proceeds of the sale of
the house. The remaining interest would be split 40/ 60; 40% to Dennis and 60% to me.
As per the divorce decree, the house was put on the market. The house did not receive any
offers or interest. The price was lowered, but there was still no sales activity on the house.
Dennis stopped making the mortgage payments and took the house off the market.
Due to this action by Dennis Butcher the court dismissed on 1-02-2008, due to the failed selling
of the house.
I have faxed a copy of the order case# CV-DR-2007-11861 along with this letter, as well as my
most recent pay stub. and a real estate flyer of a home for sale in my subdivision as a comp.
As it stands to date, Dennis and I bought the house at the height of the housing boom in this
aria, just prior to the housing market collapse. The amount due on the mortgage is

$ 142,648.79.
Comparable houses in Star for the same Sq. ft. and lot size list for 159,000.00 and bellow. The
difference between the note and the sale price is approximately 16,300.00 The average selling
cost is 9% of sale price. 9% of 159,000.00 are 14,300.00.
Currant listing price per comps

159,000.00

Amount due on loan

142, 648.00

Equity

16,300.00

9% total real-estate fees etc. --

14,300.00

That leaves equity of less than

2,000.00.

000420
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Take into consideration that houses in this market are not selling for the list price; there
would be no equity left.

•

Take into account monthly payments not being made if Wells Fargo chooses to foreclose
as well as the cost to foreclose on this property and the loss would be even greater.

Dennis is considering filing bankruptcy. Once he files, he loses his 40% nonexistent equity
because he is not a resident of the property. The court trustee takes over his financial
obligations.
In the state of Idaho, child support and spousal support are not dischargeable.
Once the house situation is settled with Wells Fargo, he will be paying spousal support of
400.00 a month. If he does file bankruptcy, the court trustee has to satisfy the spousal support
due as well as any other financial matters in the divorce decree.
I would like to stay in this house even though at present there is no real equity. Staying here
provides security and consistency for my teenage son; to whom I have physical custody.
I am currently attending college towards my teaching degree in Special Education. I will have
completed my bachelor's degree in approximately two more years.
My income will increase substantially as a teacher. I am engaged to be married in the next year.
My fiance currently buys my groceries and gas as well as other expenses I may incur. Once we
are married, then living together, the house hold income will go up.
Unfortunately, my ex husband, has been uncooperative with complying with the signing of any
paper work. He is currently in contempt of court in several arias. He is seeking to get out of his
financial obligations and contempt charges by being uncooperativ.e in order to get me to not
seek address through the court.
I hope that I have addressed any remaining questions concerning this matter. I have in good
faith worked towards loan modification and have completed the three month trial period. I
have completed all the necessary paperwork as well as financial counseling required by Wells
Fargo. If there is any remaining information you require please call me at 208-412-1975.
Thank you for your consideration,
Sincerely,
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Congratulations on entering into a Home Affordable Modification Program ("HMP")
Loan Workout Plan to make your payment more affordable. When you signed your
HMP Loan Workout Plan, you agreed to work with a HUD-approved housing counseling
agency. A housing counseling agency will be able to assist you ~ developing an action
plan, which includes a workable household budget, and identifying ways to reduce your
household debts. Your.housing counselor will also provide you with support during the
loan modification process.
·
•
. You In.ay choose from the following two housing counseling options:

+ Select a HUD approved housing counseling agency from
http://www.hud.gov/oftices/hsg/sfh/hcc/fc/. These agencies can provide you
with either in-person or telephonic counseling.
·

+ Telephonic Counseling through the HOPE Hotline: (888) 995-HOPE-A
housing counseling on;.demand service available 24-hours a dayn-days a·
wee1c in Spanish ·and English (other languages available on request).

It is your responsibility to contact one of these counseling agencies» as it is a requirement
of your loan modification. The housing counseling services will be made available at no
cost to you.
If you have questions about this requirement, please contact us at (877) 222-787 5.
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Borrower Financial Statement
Borrower Information:
Loan No: 0200232726-708
Borrower Name: Ma
Social Security No.:
Borrower's Phone Number: 208-412-1975
Daytime: leave message
Evening: 208-412-1975
Borrower Street Address: 10512 W. Achillea St.
City: Star
State: Idaho
Zip: 83669

Financial Information
Total Monthly Income:
Total Monthly Expenses and Debt:
I agree that based on the above information I am not able to fulfill my/our current loan obligations. I agree the
information above is accurate and understand that this information will be used in my request to Bank, to modify
my/our current mortgage loan.
I agree that the financial information provided is an accurate statement of my financial status. I understand and
acknowledge that any action taken by the lender of my mortgage loan on my behalf will be made in strict reliance on
the financial information provided.
I authorize verification or re-verification of any information contained in this Financial Statement at any time by the
lender, its agents, successors and assigns, either directly or through a third party, including but not limited to a credit
reporting agency, from any source named in this Financial Statement or otherwise submitted in connection therewith.
My signature below grants the lender the authority to contact my real estate agent (if applicable), credit counseling
service representative (if applicable) or any third party with respect to matters represented in this Financial Statement.
By checking this box I understand that by signing the modification agreement I give Bank, FSB permission to
request a 4506-T to verify my income in order to approve or deny the loan modification on my current Bank, FSB
mortgage.
1-~

By checking the box I confirm that my assets have not materially changed since the loan was originated.

.
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/

Date: 11-06-2010
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Margaret Butcher
10512 W. Achilea St.
Star Idaho 83669
cell# 412-1975

Dear J David Navarro, Clerk of the Court,
I received "notice of intent to dismiss" case # CV-DR-2007-11861.
I do not know what this means. I have tried to contact my attorney Bob Williams for over a week
by phone and email, with no response.
I am asking that this "Intent to dismiss" by December 24th be extended to January 30, a motion to
retain the case.
I need to know what this is about, and because my attorney is not following through, I may need
to hire a new attorney. The search for a new attorney has been hindered by the Holiday season.
Also, I had major surgery on Dec l 'J1h. I was hospitalized for several days and this has also
impacted my ability to find some one to help me.
My concern is that this has to do with my divorce. My exhusband , Dennis Butcher has been
behind in child support and has not yet payed supposal support ordered by the court. He was
ordered to pay the mortgage and the Credit Card payments. However he has not payed the house
payments or the Credit card payments as ordered in the divorce decree for months. He is filing
bankruptcy. He has also consistently violated child custody orders. If this motion gives him room
to get out of the divorce and child custody agreement, I am afraid he will try. He has hired a new
attorney.
I am a single mother, working as a teacher's aid and my health is severely impacted by the stress.
Thank you for your consideration,

Margare;i;;rgJt 5 - 7 09
4
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Wells Fargo Home Mort.ge
3476 Stateview Blvd., MAC X7801-013
Fort Mill SC 29715

May 27, 2010
Dennis D Butcher
Margaret A Butcher
10512 w. Achillea St
Star ID 83669
RE: Loan Number
Primary~-Number

·

0200232726
· · · ----

THIS LETTER IS FOR INFORMATIONAL PURPOSES ONLY.
FOR PAYMENT.

Region 708
THIS IS NOT A DEMAND

The above loan file has been ref erred to our attorney with instructions
to begin foreclosure proceedings.
You are hereby notified that, due to the default under the terms of
the mortgage or deed of trust, the entire balance is due and payable.
If you have any questions, please contact our attorney listed below.
Northwest Trustee
Services, Llc
3535 Factoria Blv Se#200
Bellevue, WA
, 98006
{425) 586-190() .
In the event you are experiencing an involuntary inability to
pay and wish to explore an opportunity to reinstate, or need
assistance in selling your property, please contact our offices
at (800) ~~§_§...?... and request to speak to one of our Borrower
Counseling Representatives.
···----·-- -rr·yau·receivea--a.cn:scharge· m··15a:iiKrupEcy from·t>erf:ro-r1a:1 ·1ianl:J:·1tyrbr
this mortgage loan, you should be aware that the mortgage or deed of
trust remains as a valid lien against the property and will be foreclosed.
Please be advised that in the event of foreclosure, you would
not be personally liable for any part of the debt, but you will lose
your interest in and rights to the property.
Sincerely,
Foreclosure Department
XF004/I08
Note: The Fair Debt Collection Practices Act requires us to notify you
that in the event your loan is in default, Wells Fargo Bank, N A
will attempt to collect the debt and any information obtained will
be used for that purpose. However, if you have received a discharge,
and the loan was not reaffirmed in the bankruptcy case,
Wells Fargo Bank, N A will only exercise its rights
as against the property and is not attempting any act to collect
the discharge debt from you personally.
000425

WELLS FARGO HOME MORTGAGE

December 2, 2010
DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W ACHILLEA ST
STAR ID 83669
10-02840
CASEWFHM # 708- 0200232726

RE: Request for Workout Options
Dear Sir or Madam:

WE RECENTLY RECEIVED YOUR REQUEST TO REVIEW THE ABOVE REFERENCED
LOAN FOR ANY WORKOUT OPTIONS THAT MAY BE AVAILABLE.
I have received the information you recently submitted for review. However, in order for \WHM to
review your request and current situation the following information is still needed and should be
submitted to the address or fax number listed.

RETENTION OPTIONS REQUIRE:
In order to complete your review, Please complete all documents attached per investor
guidelines. Updates are required every 60 days. Also provide us with a hardship letter sign
and date, 3 current paystubs, and provide us with copies of your bank statements for
November.
Should you/your client's loan qualify for the requested workout option, you/your attorney will need
to petition the bankruptcy court for the appropriate consent order to process the request.
Please return the completed package to the address listed below or fax to 1-866-359-5154.
Should you have any questions please feel free to call directly
me directly please call 1-800-274-7025. You can
lossmitactivebnk@wellsfargo.com

you cannot reach
by email at

Thank you for your interest. I ~ook forward to working with you.
Please Note: If your client has received a Discharge, and the loan was not reaffirmed in the
bankruptcy case, we will only exercise our right as against the property and we are not attempting any
act to collect the discharged debt from your clients personally.
Sincerely,
Chris Nicholas

-=----:

\\'ELLS L-\RGO HOME MORTGAGE IS A DIYISION OF WELLS FARGO BANK
000426
N . .A.
3476 ST.ATEVIEW BLVD., f"ORT ~IILL, SC 29715
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April 01, 2011
Dennis D Butcher
Margaret A Butcher
10512 W. Achillea St
Star ID 83669

Client 708
Loan Number 0200232726

Dear Dennis D Butcher & Margaret A Butcher

Thank you for your interest in our Borrower Counseling Programs. By
expressing your interest to work with us, you have taken the first
step in resolving your current situation. We may be able to assist
in bringing the loan current or selling the home, but understand that
you are not obligated to pursue any of our Borrower Counseling
Programs. Once we receive and begin to process your application, some
of the options and benefits that may be available to you include:

*

Repayment Plan--This is a plan that would temporarily increase
your monthly payments in order to pay the delinquent amount of the
loan and bring the payments current.

*

Loan Modification--This program adds the delinquency to your unpaid
principal balance to bring the loan current.
This would extend the
repayment of the past due amounts over the remaining term of your
loan.

*

Pre-Foreclosure Sale--This option allows you to sell your home for
the current market value even if it is below the amount owed on the
loan.

*

Deed in Lieu of Foreclosure--This program allows you to transfer
ownership of the property back to Wells Fargo Bank, N A.

We recognize that you have been discharged from personal liability for
this mortgage loan; however, Wells Fargo Bank, N A retains a
valid and enforceable lien against the property and we will enforce
these rights while the loan is in default. We will terminate any
Borrower Counseling efforts at any time if you do not wish to pursue
these efforts.

An application to participate in our program is attached and should
be returned by 04-16-11.
If you are looking to bring the loan current,
please include copies of recent paystubs for all borrowers on the loan.
BK114/SPO/pg. 1
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Wells Fargo Home Mortgage
MAC X7801-03K
3476 Stateview Boulevard
Fort Mill, SC 29715

March 23, 2011
Dennis D Butcher
Margaret A Butcher
10512 W. Achillea St
Star ID 83669
Dear Dennis D Butcher & Margaret A Butcher
RE: Loan Number 0200232726
THIS LETTER IS FOR INFORMATIONAL PURPOSES ONLY.
DEMAND FOR PAYMENT.

Client 708
THIS IS NOT A

Wells Fargo Bank, N A has been notified of your recent discharge
from Chapter 7 bankruptcy. We would like to inform you of options
available that may assist in addressing the delinquent status of
the mortgage loan on your home.
Please understand that you are not
obligated to pursue any of our Borrower Counseling programs and we
will terminate any such efforts at any time if you do not wish to
pursue these services.
Once we receive and begin processing your application for Borrower
Counseling services, some of the options and benefits that may be
available to you include:
Pre-Foreclosure Sale/Short Sale: This option allows you to sell rhe
home for the current market value even if it is below the amount owed
on the loan.
Deed in Lieu of Foreclosure: In situations whe~e you are no longer
interested in retaining the property, this program allows you to
transfer or deed ownership of the property back to the investor and
forego the lengthy process involved in a foreclosure.
Wells Fargo Bank, N A recognizes that you have been
discharged from personal liability for rnis morrgage loan. However,
Wells Fargo Bank, N A retains a valid and enforceable lien
against the property and we will enforce these rights while the loan
is in default. Although you will not be personally liable for the
debt in any foreclosure action, you will lose interest and rights to
the property.
LC201/LWV/pg. 1

Together we'll go far
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Wells Fargo Home Mortgage
MAC X2303-019
1 Home Campus
Des Moines, IA 50328-0001

February 23, 2010
Dennis D. Butcher
Margaret A. Butcher
10512 W. Achillea Street
Star, ID 83669-5442
Dear Dennis D. Butcher and Margaret A. Butcher:
RE:

T,o;.m Number 708-0200232726

Wells Fargo Home Mortgage received your correspondence dated February 9, 2010. We
appreciate that you have taken the time to provide us with this information. Please be advised
that we have placed the "Order Shortening Time" document in your file for future reference.
Our records reflect that you are currently working with our Loss Mitigation/Collections
department. Only our Loss Mitigation/Collections specialists have the specialized training and
authority to determine options available for you; therefore, we encourage you to direct all
questions pertaining to your review to them.
You may contact the Loss Mitigation/Collection department at (800) 678-7986. Our specialists
are available to assist you Monday through Thursday, from 7:00 a.m. to 9:00 p.m.; Friday, from
7:00 a.m. to 8:00 p.m.; and Saturday, from 8:00 a.m. to 2:00 p.m., Central Time.
Wells Fargo Home Mortgage is committed to serving the needs of our customers. If you have
any additional questions or need clarification regarding the information provided, please call us
toll-free at (877) 501-0871, extension 40524. I am available to assist you Monday through
Friday, 7:00 a.m. to 3:30 p.m., Central Time.
Sincerely,

~-fl-

------~.

Daniel Hinderaker
Written Customer Contact

This communication is an attempt to collect a debt and any information obtained will be used for that purpose. However, if you have received a
discharge of this debt in bankruptcy or are currently in a bankruptcy case, this notice is not intended as an attempt to collect a debt as this
company has a security interest in the property and will only exercise its rights against the property.
WC403/!9W/ge 182895
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Wells Fargo Home Mortgage
MAC X7801-03K
3476 Stateview Blvd
Fort Mill, SC 29715

February 10, 2011

Stephen W French
2304 N Cole Rd Ste A
Boise, ID 83704
(208) 321-7373
Mortgagors Name: Dennis D Butcher
LOAN: 0200232726
CASE: 1003738
Dear Dennis D Butcher & Margaret A Butcher
RE: Request for workout options
After reviewing the information provided to us, we must advise you that
the request made by your clients, as noted above, for a Loan
Modification/Payment reduction has been declined for the following
reason (s) :
borrower failed to send the additional requested
information

As the loan is still active in a bankruptcy, no other actions will
proceed at this point and we are closing our file.
Additional assistance may be available
If monthly expenses other than your mortgage payment are creating part of
your financial strain, we encourage you to contact a HUD-approved,
non-profit, community based Credit Counseling agency who can work with
you, at no charge, to lower your monthly payments. You can find a local
agency by calling (800) 569-4287 or call the HOPE Hotline Number at
(888) 995-HOPE. A counselor will work closely with you, take your
financial circumstances into consideration and create a budget plan that
may work for you.
We regret that we could not be of greater assistance. If you have any
further questions, please call us at--\(800) 416-1472, Monday through
Friday, 7 AM to 10 PM, or Saturday, 8 AM to 2 PM Central Time. You may
also mail or fax any updated documents to us at:

Together we'll go far
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WELLS FARGO HOME MORTGAGE
RETURN MAIL OPERA T/ONS
PO BOX 10368
DES MOINES IA 50306-0368

Page 1 of 3

Account Information

January 12, 2010

11.11 ... 111 .. 111 •• 111111 ... 11.1.11.11 .. 11.1.11111 ••• 1.111.11.1
034656 1 AT 0.357 01259/034656/002665 0129
DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
ST AR, ID 83669-5271

3 AGNE1 N

Online:
Fax:
Telephone:
Correspondence:

yourwellsfargomortgage.com
(866) 278-1179
(800) 416-1472
PO Box 10335
Des Moines, IA 50306

Hours of Operation:

Mon - Fri, 8 AM - 11 PM
Sat, 9 AM - 3 PM ET

Loan Number:
Property Address:

0200232726
10512 W Achillea St
Star ID 83669

11 .. 1... 11 •• 11 ... 11 .. 1.1 ... 1.1 ••• 1.11 ... 1... 11 ... 11 .. 1.111 ... 1

RE: Final notice: Critical documentation needed for the Home Affordable Modification Program
Dear Dennis D Butcher & Margaret A Butcher:
We're writing to follow-up on our recent attempts to contact you to obtain critical documents needed to
modify your mortgage under the government's Home Affordable Modification Program. We will not be
able to move forward with your request for payment assistance under this program unless we receive
the required documents by February 11, 2010.

Why we need documents from you by February 11, 2010
As a reminder, you are still in the Trial Period Plan of the Home Affordable Modification Program, which
requires you to make your trial period payments in a timely manner and provide specific documentation
to complete your qualification for this program. Unless we receive the documents specified in our
previous communications by the above date, we cannot complete this modification.
This is your final opportunity to respond
Please understand that if we do not receive the required documents from you by the deadline noted
here, we cannot proceed with modifying your mortgage under the Home Affordable Modification
Program. You will not have another opportunity for assistance under this program and the normal
servicing/collection process will continue uninterrupted.
Act now - we must receive your documents by February 11, 2010
In order to help you, we need to hear from you. We must receive your required documents by the
above date. Send them to us in the enclosed prepaid return envelope. If you are unsure of the specific
documents required or have questions, please call us immediately at the number located in the account
information section of this letter.

*

111111111 1111

111

*
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WELLS FARGO HOME MORTGAGE
RETURN MAIL OPERATIONS
POBOX10368
DES MOINES IA 50306-0368
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Account Information

April 14, 2010
Online:

Fax:
Telephone:
Correspondence:

11.11 ••• 111 •• 111 •• 111111 ••• 11.1.11.1.11.1 •• 111 •• 1111 •• 111.1.11
0101181MB0.382 01230/010118/0021510046
DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
STAR, ID 83669-5271

2AGNGJP

LC279708

Hours of Operation:
Loan Number:
Property Address:

yourwellsfargomortgage.com
(866) 278-1179
(877) 357-9227
PO Box 10335
Des Moines, IA 50306
Mon - Fri, 8 AM -8 PM CT
0200232726
10512 W Achillea St
Star ID 83669

,,,,,,, ,,,,, ''· •• 11 •• l.l111l 1l111l1ll ••• 1••• 11 ••• 11 •• 1.111 ••• 1

EXHIBIT
C55
RE: Decision on your request for mortgage assistance

Dear Dennis D Butcher & Margaret A Butcher:
We're writing to provide you with the results of our efforts to find a solution that might help with the
mortgage payment challenges you're facing.

Decision on the Home Affordable Modification Program
Unfortunately, after carefully reviewing the information you've provided, we are unable to adjust the
terms of your m~rtgage.
We are unable to offer you a Home Affordable Modification because you did not provide us with the
documents we requested. A notice which listed the specific documents we needed and the time frame
required to provide them was sent to you more than 30 days ago. Any trial period payments you have
made will be applied to your mortgage loan in accordance with your current loan documents.

Additional assistance is available
If monthly expenses other than your mortgage payment are creating part of your financial strain, we
encourage you to contact a HUD-approved, non-profit, community based Credit Counseling agency
who can work with you, at no ch~rge, to lower your monthly payments. You can find a local agency by
calling (800) 569-4287 or call the HOPE Hotline Number at (888) 995-HOPE. A counselor will work
closely with you, take your financial circumstances into consideration, create a budget plan that may
work for you and provide assistance in understanding the Borrower Notice by asking for Making Home
Affordable HELP.
Be sure to avoid anyone who asks for a fee for counseling or a loan modification, or asks you to sign
over the deed to your home, or to make your mortgage payments to anyone other than Wells Fargo
Home Mortgage.
If you have any questions about the decision we've made on your mortgage request, please cal! a
Wells Fargo Home Mortgage representative at the number listed in the account information section.
We'd also like to hear from you if any of your circumstances have changed, or if you can provide us

Together '(,,A.,re'll go far

VVFf-!!300P
LC279 708
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Wells Fargo Home Mortgage

P.O. Box 9039
Temecula, Ca 92589-9039

Return Address only
Do not send payments to this address

11111 II HI ~I

--

2233630452

04/18/2010
246721708DAY3QIID
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DENNIS D BUTCHER
MARGARET A BUfCHER
10512 W. ACHILLEA ST
STAR, ID 83669-5271

11 •• 1••• 11 •• 11 ••• 11 •• 1.1 ... 1.1 ••• 1.11 ... 1••• 11 ••• 11 •• 1.111 ••• 1

--

Dear Borrower(s):

RE: Loan Number 0200232726

Our records indicate that your loan is in default for failure to make payments due. Unless the payments on your loan can be
brought current by May 18, 2010, it will become necessary to require immediate payment in full (also called acceleration) of
your Mortgage Note and pursue the remedies provided for in your Mortgage or Deed of Trust, which include foreclosure.
To correct the default you must pay the total delinquency against your account, which as of today's date is:
Past Due Payments
Late Charge Balance
Other Fees
Unapplied Funds
Total Delinquency as of 04/18/2010

$

$
$
-$
$

$14,208.15
$45.53
$0.00
$0.00
$14,253.68

To avoid the possibility of acceleration, you must pay this amount on or before May 18, 2010 in CERTIFIED funds, to
Wells Fargo Home Mortgage, 1 Home Campus, X2302-04A, Des Moines, IA 50328. For the loan to be current and not
in default, any additional monthly payments, late charges and other charges that may be due under the note, mortgage and
applicable law after the date of this notice must also be paid.
If funds are not received by the above referenced date, we will proceed with acceleration. Once acceleration has occurred,
we may take steps to terminate your ownership in the property by a foreclosure proceeding, which could result in Lender or
another person acquiring ownership of the property. If foreclosure is initiated, you have the right to argue that you did keep
yourpromise~_and agr~ents_under the Mortgage Note anci_Moi:1g1!gt;!, andto presevt any other defenses_thaLyou may
have.

You have the right to reinstate your Mortgage Note and Mortgage or Deed of Trust after acceleration, and to have
enforcement of the Mortgage discontinued and to have the Mortgage Note and Mortgage remain fully effective as if
acceleration had never been required. However, any future negotiations attempting to reinstate your loan or any payment of
less than the full amount due shall not require Wells Fargo Bank, N.A.'s waiver of the acceleration unless otherwise agreed
to, in writing, by Wells Fargo Bank, N.A.
We are required by federal law to notify you of the availability of government approved home ownership counseling
agencies designed to help homeowners avoid losing their home. To obtain a list of approved counseling agencies for your
state please call l-800-569-4287. We urge you to give this matter your immediate attention.

000433
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HELPING YOU STAY IN YOUR HOME.

,;...-,;;.~

MAKING

HOME

AFFORDABLE

You may be able to make your payments more affordable.

•

Act now to get the help you need!

April 22, 2010
Dennis D. Butcher
Margaret A. Butcher
10512 W Achillea St.
Star, ID 83669-5271

Dear Dennis D. Butcher and Margaret A. Butcher,
There is help available if you are having difficulty making your mortgage loan payments. You may be eligible for the
Home Affordable Modification program, part of the initiative announced by President Obama to help homeowners.

As your mortgage loan servicer, we will work with you in an effort to make your mortgage payment affordable.
You will not pay any fees to take advantage of this opportunity to modify your mortgage loan payment and keep
your home. Now is the time to act. We are ready to help you.
Here's how it works: We will first determine if you are eligible based on your situation. If you are eligible, we will look at
your monthly income and housing costs, including any past due payments, and then determine an affordable mortgage
payment.
At first, you will make new, affordable monthly payments on your mortgage loan during a trial period. If you make those
payments successfully and fulfill all trial period conditions, we will permanently modify your mortgage loan.
The modification may involve some or all of the following changes to your mortgage loan:
1) Bringing your account current; 2) Reducing the interest rate on your loan; 3) Extending the term of the loan,
and/or 4) delaying your repayment of a portion of the mortgage principal until the end of the loan term.

Jil§ji

GATHER THE INFO WE NEED TO HELP YOU

To take advantage of this opportunity and the Home Affordable Modification program, contact us as soon as possible. To
help speed the process it will be helpful if you have the following information when you call:
•
•
•

Loan number
Monthly pre-tax income of each borrower
Information about any financial hardship you are suffering

If you do not qualify for a loan modification under this program, or do not want to stay in your home, we will work with
you to explore other options available to help you keep your home or ease your transition to a new home.

CONTACT US
We want to make modifying your mortgage loan as easy as possible. However, you must take the first step by
contacting us at (800) 416-1472, Monday through Thursday 8:00 AM to 10:00 PM, Friday 8:00 AM to 8:30 PM, and
Saturday 8:00 AM to 2:00 PM Central Time. You may also write to us at the address at the bottom of this letter. Be sure
to include the information listed above.
Sincerely,
Wells Fargo Home Mortgage
1000 Blue Gentian Rd Ste 300
Mac Code X9999-01 N
Eagan, MN. 55121
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WELLS FARGO HOME MORTGAGE
RETURN MAIL OPERATIONS
PO BOX 10368
DES MOINES IA 50306-0368
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Account Information

January 12, 2010
Online:

Fax:
Telephone:
Correspondence:

11.11 ••• 111 .. 111 •• 111111 ••• 11.1.11.11 •• 11.1.11111 ••• 1.111.11.1
034656 1 AT 0.357 0125910346561002665 0129
DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
ST AR, ID 83669-5271

Hours of Operation:

3 AGNE1N

Loan Number:
Property Address:

11 •• 1••• 11 .. 11 ••• 11 •• 1.1 ... 1.1 ••• 1.11 ... 1... 11 ••• 11 .. 1.111 ••• 1

yourwellsfargomortgage.com
(866) 278-1179
(800) 416-1472
PO Box 10335
Des Moines, IA 50306
Mon - Fri, 8 AM - 11 PM
Sat, 9 AM - 3 PM ET
0200232726
10512 W Achillea St
Star ID 83669

RE: Final notice: Critical documentation needed for the Home Affordable Modification Program

Dear Dennis D Butcher & Margaret A Butcher:
We're writing to follow-up on our recent attempts to contact you to obtain critical documents needed to
modify your mortgage under the government's Home Affordable Modification Program. We will not be
able to move forward with your request for payment assistance under this program unless we receive
the required documents by February 11, 2010.
Why we need documents from you by February 11, 2010
As a reminder, you are stijl in.the Trial Period Plan of the Home Affordable Modification Program, which
requires you to make your trial period payments in a timely manner and provide specific documentation
to complete your qualification for this program. Unless we receive the documents specified in our
previous communications by the above date, we cannot complete this modification.
This is your final opportunity to respond
Please understand that if we do not receive the required documents from you by the deadline noted
here, we cannot proceed with modifying your mortgage under the Home Affordable Modification
Program. You will not have another opportunity for assistance under this program and the normal
servicing/collection process will continue uninterrupted.
Act now - we must receive your documents by February 11, 2010
In order to help you, we need to hear from you. We must receive your required documents by the
above date. Send them to us in the enclosed prepaid return envelope. If you are unsure of the specific
documents required or have questions, please call us immediately at the number located in the account
information section of this letter.

Together we'll go far
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By meeting the obligations of the trial period, you've already taken the first step. We'd like to see you
successfully modify your loan under this program. That's why your trial period has been extended. If you do not
provide the missing information or do not send in your additional trial payments by the end of the extension
period, you will not receive the Home Affordable Modification and you will not be eligible for one in the future.

Assistance is always free
There is never a fee to receive assistance or information on your mortgage from Wells Fargo. Be sure you avoid
anyone who asks for a fee for counseling or a loan modification, or asks you to sign over the deed to your home,
or to make your mortgage payments to anyone other than Wells Fargo Home Mortgage.
Contact us if your situation has changed or you have questions
If you have any questions about the information in this letter or if your situation has changed, please call a Wells
Fargo Home Mortgage representative today at 1-800-416-1472. We're available Monday through Friday, 8:00
a.m. to 8:00 p.m. (Central Time).

Sincerely,
Ben Windust
Senior Vice President
Wells Fargo Home Mortgage
Wells Fargo Bank. N.A. is required by the Fair Debt Collection Practices Act to inform you that if your loan is currently delinquent or in default, as your
loan servicer, we will be attempting to collect a debt, and any information obtained will be used for that purpose. However, if you have received a discharge,
and the loan was not reaffirmed in the bankruptcy case, Wells Fargo Bank, N.A. will only exercise its right as against the property and is not attempting any
act to collect the discharge debt from you personally.
With respect to those loans located in the State of California, the state Rosenthal Fair Debt Collection Practices Act and the federal Fair Debt Collection
Practices Act require that, except under unusual circumstances, collectors may not contact you before 8:00 a.m. or after 9:00 p.m. They may not harass you
by using threats of violence or arrest or by using obscene language. Collectors may not use false or misleading statements or call you at work if they know or
have reason to know that you may not receive personal calls at work. For the most part, collectors may not tell another person, other than your attorney or
spouse, about your debt. Collectors may contact another person to confirm your location or enforce a judgment. For more information about debt collection
activities, you may contact the Federal Trade Commission at 1-877-FTC-HELP or www.ftc.gov.

Wells Fargo Home Mortgage is a division of Wells Fargo Bank, N.A. ©2009 Wells Fargo Bank, N.A. All rights reserved.
Equal Housing Lender CS2635
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Wells Fargo Home Mortgage
MAC X7801-03K
3476 Stateview Boulevard
Fort Mill, SC 29715

November 26, 2008
Dennis D Butcher
Margaret A Butcher
4780 N Fortune Ln Apt 202
Boise ID 83714

Dear Dennis D Butcher & Margaret A Butcher
Loan Number 0200232726

Client 708

Thank you for your interest in our Borrower Counseling Program. By
expressing your interest to work with us, you have taken the first step
in resolving your current situation. Once we receive the documents
requested from you and begin processing your application, some of the
options that may become available to you include:

* Repayment Plan--We can consider a payment plan that will fit your

*
*
*

budget and possibly bring your account current by the end of the plan.
Loan Modification--This program adds the delinquent interest, taxes,
and/or insurance payments to your unpaid balance if applicable. If you
qualify, we may be able to extend the repayment of the past due
amounts over the remaining term of your loan.
Short Sale--This option allows you to sell your home based on its
current market value to avoid a potential foreclosure and the negative
credit rating that is associated with this action.
Deed in Lieu of Foreclosure--This is another foreclosure avoidance
program that allows you to convey (transfer) your interest in the
property to the lender or to the loan investor.

An application to participate in our program is enclosed and must be
returned by 12-11-08. It is extremely important that the financial
information--you provide is compl-ete and-as-accu-raee-as possibleuw- avoid delays in processing. Please also include copies of recent paystubs for
all individuals signed on the loan. If you are self-employed, please
also submit your most recent Profit and Loss statement.

000437
Wells Fargo Horne Mortgage
is a division of Wells Fargo Bank, N.A.
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Page 2
Loan Number 708/0200232726
Don't delay - give us a chance to evaluate your situation and recommend
an appropriate course of action. You may also wish to seek assistance
through a community-based, non-profit Consumer Credit Counseling Agency.
To contact a local office, call (888) 354-2549.
It is urgent for you to respond immediately as we cannot delay potential
legal action to collect the balance of your loan which may include
foreclosure. If you are in a position to bring your account current
without our assistance, please call us at (800) 416-1472, Monday through
Friday~ 6 AM to 8PM, Central Time.
Please return your package to:
Wells Fargo Horne Mortgage
Attn: Borrower Counseling
3480 Stateview Blvd., MAC X7802-03H
Fort Mill SC 29715
Fax:
(866) 359-7363
Sincerely,
Borrower Counseling Services
Wells Fargo Bank, NA is required by the Fair Debt Collection
Practices Act to inf orrn you that if your loan is currently delinquent
or in default, as your loan servicer, we will be attempting to collect
a debt, and any information obtained will be used for that purpose.
However, if you have received a discharge, and the loan was not
reaffirmed in the bankruptcy case, Wells Fargo Bank, N ·A will
only exercise its right as against the property and is not attempting
any act to collect the discharge debt from you personally.
LM114/JBS/2
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nature of these arrangements, Wells Fargo Home Mortgage requires that all changes or reconsiderations
be discussed over the telephone with a Loss Mitigation representative. Therefore, it is imperative for you
to continue working with the representatives in our Loss Mitigation Department to determine what options
are available to assist you in bringing your loan current and prevent your loan from going further into
default.
The correspondence received, also requested information on a Short Sale. Depending on your loan type
and/or financial situation, we may have several alternatives available to avoid foreclosure. To discuss
what options, including a Short Sale, may be available for your loan, please contact our Loss Mitigation
Department. A representative can be reached at (800) 416-1472, Monday through Friday, between the
hours of 7:00 a.m. to 9:30 p.m., and Saturday, 8:00 a.m. to 2:00 p.m., Central Time.
In divorce _situations, .a-transfer. of ovmership or the tit!e-to the-property-may- be . !:1 accordance-v:ith-!ha
terms of the Judgment of Dissolution of Marriage. The terms of the divorce decree may also state that
the spouse remaining in the property is solely obligated to make the monthly mortgage payments.
However, neither the divorce decree nor a transfer of title supersedes the original contract with Wells
Fargo Home Mortgage. Therefore, neither document releases a borrower from legal responsibility for the
Wells Fargo Home Mortgage loan.
To remove from the loan and release them from the liability to repay the mortgage debt, you may have
the option of refinancing the loan, paying off, or assuming the loan. Usually only immediate family
members are eligible to assume the loan.
For information regarding an assumption, please contact our Assumptions Department at (800) 340-0570,
Monday through Friday, 9:00 a.m. to 7:30 p.m .•. Central Time. Or, you may contact our Refinance
Department at (800) 443-3429; representatives are available to assist you, Monday through Friday,
8:00 a.m. to 5:00 p.m., Central Time.
If you have any additional questions or need clarification regarding the information provided, please
contact me directly at (877) 501-0871, extension 44657. I am available to assist you Monday through
Friday, 7:30 a.m. to 4:00 p.m., Central Time.
'\
Sincerely,

t,11 Ar&J- !

~44~

Abby Hes~
Written Customer Contact

This communication is an attempt to collect a debt and any information obtained will be used for that purpose. However, if you have received a
discharge of this debt in bankruptcy or are currently in a bankruptcy case, this notice is not intended as an attempt to collect a debt as this
company has a security interest in the properfy and will only exercise its rights against the properfy.

PC003/5IT/ge90671
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Dennis D Butcher
Margaret A Butcher
10512 W Achillea St
Star ID 83669-5271
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Dear Dennis D Butcher & Margaret A Butcher
RE: Loan Number 0200232726, Client 708
After reviewing the information you provided, we must advise you your
request for Pre-Foreclosure Sale
has been denied for the following reason(s):
As you have not responded to our attempts to reach you.
There may be other alternatives that will assist you but are contingent
upon agency investor approval.
They are, but may not be limited to:
Based on the information you have supplied, we are unable to identify
an alternative workout program at this time.
If you would like to be reconsidered for workout options, please call us
at ,(BOO) .766-0987_. For additional assistance, you may also call Consumer
Credit Counseling Services at (800) 569-4287.
Sincerely,
Aimee Beilgard
Loss Mitigation
Wells Fargo Home Mortgage
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Online:
Fax:
Telephone:
Correspondence:

01652/001652/002930 0007 2 AGNHF2DF007 708

Hours of Operation:
DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
STAR, ID 83669-5271

Loan Number:
Property Address:

yourwellsfargomortgage.com
(866) 278-1179
(866) 234-8271
PO Box 10335
Des Moines, IA 50306
Mon - Fri, 6 AM -10 PM
Sat, 8 AM - 2 PM CT
0200232726
10512 W Achillea St
Star ID 83669

RE: Third Party Authorization

Dear Dennis D Butcher & Margaret A Butcher:
Thank you for contacting us regarding your mortgage loan. This letter is to confirm we have received
your authorization for us to speak with the following party:
Lea Fontaine & Amanda Lawrence/Stewart Title
Your account now reflects this information. If this information is incorrect or is no longer valid, please
notify our office immediately.

We're happy to have you as our customer and look forward to helping you with your financial needs. If
you have any questions, please contact us at the number listed in the account information section of
this letter.

Sincerely,
Eric Vails
Default
Wells Fargo Home Mortgage

Beware of Foreclosure Rescue Scams. Help is free!
•

There is never a fee to get assistance or information from your lender or a HUD-approved
housing counselor.
For a HUD-approved counselor, visit http://www.hud.gov/offices/hsg/sfh/hcc/fc/

•

Beware of any person or organization that asks you to pay a fee in exchange for housing

Together v.re'll go far

000441

11111111

11111111111111111111' II
051210DF00700045

WELLS FARGO HOME MORTGAGE
RETURN MAIL OPERATIONS
PO BOX 10368
DES MOINES IA 50306-0368

•

• ••

Account Information

05/27/10

I· II It I1 1111' ·I· I1' •I 111' I''' I1I·1' ·I· ii·' 1"I'·'11 •1II'I'I1 II·
11

1 AB

Page 1 of 1

Online:
Fax:
Telephone:
Correspondence:

02121/011124/003861 0046 1 AGNl25 DF027 708
ours of Operation:

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
ST AR, ID 83669-5271

Loan Number:
Property Address:

yourwellsfargomortgage.com
(866)278-1179
(800)416-1472
PO Box 10335
Des Moines, IA 50306
Mon - Fri, 8 AM - 11 PM
Sat, 9 AM - 3 PM ET
0200232726
10512 W Achillea St
Star ID 83669

RE: Payment due

Dear Dennis D Butcher & Margaret A Butcher:
A review of your payment history shows that your mortgage loan is past due. We may have accepted
and applied payments which were less than the amount required to reinstate your account. Please be
advised that under the terms of your loan, monthly payments are required to be paid in full, on or before
the due date.
From this date forward, we will only accept the total amount to satisfy all outstanding payments due,
plus all applicable fees. Any monies received that are less than the total amount due will be returned.
If you have any questions, please contact us at the number listed in the account information section of
this letter.

Sincerely,
Veber!ya D Br!scoe
Default Reporting
Wells Fargo Home Mortgage
Wells Fargo Bank, NA is required by the Fair Debt Collection Practices Act to inform you that if your
loan is currently delinquent or in default, as your loan servicer, we will be attempting to collect a debt
and any information obtained will be used for that purpose. However, if you have received a discharge
and the loan was not reaffirmed in the bankruptcy case, Wells Fargo Bank, NA will only exercise its
right as against the property and is not attempting any act to collect the discharge debt from you
personally.

go
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Dennis D Butcher
Margaret A Butcher
10512 W Achillea St
Star ID 83669-5271
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Dear Dennis D Butcher & Margaret A Butcher
Loan Number 0200232726, Client 708
You may be experiencing financial problems that could result in the
foreclosure and loss of your home. The financial difficulties that caused
you to fall behind in your mortgage payments may be due to reasons beyond
your control. We think we can help, by partnering with you to find a
solution that fits your needs and circumstances.
There are several ways we may be able to help you preserve your homeownership. To determine the option best for you, we must hear from you.
Although we are eager to help you, we will not delay foreclosure action on
your home. We therefore urge you to respond at once, so we can begin working
to avoid the tax liabilities and credit impact of foreclo~ure.
Please complete the simple financial worksheet we have enclosed, and attach
the following documents:
* Proof of income (pay stubs, bank statements, etc.)
Please be certain that you return the package of information to us within
10 business days from the date of this letter. Please send your package to:
Wells Fargo Home Mortgage
1000 Blue Gentian Road
Suite 300
MAC X9999-01N
Eagan, MN 55121
If you prefer, you can fax the information to us at (866) 590-8910 or
(866j

359-7363.

An immediate response is your first step toward finding a solution. When you
have sent us the required documents and worksheet, we can begin to evaluate
your needs and provide a lifeline to your continued homeownership. Timingis
critical, so send the information today. If you need further assistance,
please call our service representatives at (800) 416-1472, Monday through
Friday, 8 AM to 11 PM and Saturday 9AM to 3 PM, Eastern Time.
Sincerely,
Loss Mitigation
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Hours of Operation:
DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
ST AR, ID 83669-5271

Loan Number:
Property Address:

yourwellsfargomortgage.com
(866) 278-1179
(800)416-1472
PO Box 10335
Des Moines, IA 50306
Mon - Fri, 8 AM - 11 PM
Sat, 9 AM - 3 PM ET
0200232726
10512 W Achillea St
Star ID 83669

RE: Please contact us for assistance options

Dear Dennis D Butcher & Margaret A Butcher:
Thank you for taking the time to speak with me today. I realize this may be a difficult time for you,
especially when we were unable to reach a mutual agreement regarding the options available to assist
you with your current situation.
Our primary goal is helping you to continue to experience the pride of home ownership. We have
several options which may help you. In order to assist you, we need you to contact us as soon as
possible to discuss these options. You may also seek guidance on all other debts from a
community-based Consumer Credit Counseling Agency. If you would like to take advantage of this
service, you can get additional information at (800) 388-2227.
If you have any questions, pl·ease contact us at the number listed in the account information section of
this letter.

Sincerely,

Wells Fargo Home Mortgage
NOTE: The Fair Debt Collection Practices Act requires us to notify you that in the event your loan is in
default, we will attempt to collect the debt, and any information obtained will be used for that purpose. If
you have received a discharge as a result of a bankruptcy proceeding, and the loan was not reaffirmed
in the bankruptcy case, we will only exercise our rights as against the property and not as attempting
any act to collect the discharged debt from you personally.

Together we'H go far
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Online:
Fax:
Telephone:
Correspondence:
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Hours of Operation:

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
ST AR, ID 83669-5271

Loan Number:
Property Address:

yourwellsfargomortgage. com
(866) 278-1179
(800)416-1472
PO Box 10335
Des Moines, IA 50306
Mon - Fri, 8 AM -8 PM CT
0200232726
10512 W Achillea St
Star ID 83669

RE: Mortgage options available

Dear Dennis D Butcher & Margaret A Butcher:
Thank you for taking the time to speak with us today. We at Wells Fargo Home Mortgage realize that
this may be a difficult time for you, and we appreciate the opportunity to assist you.
We value you as a customer and have several options that may help you keep your home. However, in
order for us to get started, we need additional financial information to determine what option is best
suited for your situation.
Please gather all financial information related to your monthly income and expenses, and contact our
office at the number provided above.
While we offer a complete line of solutions for continuing homeownership, we also recommend you
seek guidance on all other debts from a community-based Consumer Credit Counseling Agency. To
take advantage of this service, call (866) 857-3092 for additional information.

We're happy to have you as our customer and look forward to helping you with your financial needs. If
you have any questions, please contact us at the number listed in the account information section of
this letter.

Sincerely,

Wells Fargo Home Mortgage

Together we'll go far
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Wells Fargo Home Mortgage
MAC X7801-03K
3476 Stateview Boulevard
Fort Mill, SC 2971 S

July 27, 2010
Dennis D Butcher
Margaret A Butcher
10512 W. Achillea St
Star ID 83669

Dear Dennis D Butcher & Margaret A Butcher
Loan Number 0200232726

Client 708

Thank you for your interest in our Borrower Counseling Program. By
expressing your interest to work with us, you have taken the first step
in resolving your current situation. Once we receive and begin ts
processing your application and the documents we requested, some of the
options that may become available to you include:

* Repayment Plan--We can consider a payment plan that will fit your
budget and possibly bring your account current by the end of the plan.
Loan Modification--This program adds the delinquent interest, taxes,
and/or insurance payments to your unpaid balance if applicable. If you
qualify, we may be able to extend the repayment of the past due
amounts over the remaining term of your loan.
* Partial Claim--If you can now make your regular monthly payment, this
plan is designed to bring your account current by creating a second
lien on your property for the amounts that are delinquent.
* Pre-Foreclosure Sale--This option, also known as a short sale, allows
you to sell your home based on its current market value to avoid a
potential foreclosure and the negative credit rating that is associated
with this action.
* Deed in Lieu of Foreclosure--This is another foreclosure avoidance
program that allows you to convey (transfer) your interest in the
property to the lender or to the loan investor.

*

An application to participate in our program is enclosed and must be
returned by within 10 days. It is extremely important that the financial
information you provide is complete and as accurate as possible to avoid
delays in processing. Please also include copies of recent paystubs or a
tax return for all individuals signed on the loan.
LM114/FOL/1
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Hours of Operation:

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
ST AR, ID 83669-5271

Loan Number:
Property Address:

yourwellsfargomortgage.com
(866) 278-1179
(800) 416-1472
PO Box 10335
Des Moines, IA 50306
Mon - Fri, 6 AM -10PM
Sat, 8 AM - 2 PM CT
0200232726
10512 W Achillea St
Star ID 83669

Dear Dennis D Butcher & Margaret A Butcher:
RE: Response to your request for mortgage payment assistance
We're writing to let you know that we recently received documentation from you requesting mortgage
payment assistance. We're here to help you through these challenging times, but need to speak with
you right away to determine what options might be available to you.
Please contact us right away at (800) 416-1472 during the hours of Monday through Friday, 6 AM to 10
PM or Saturday, 8 AM to 2 PM, Central Time. Before calling, please gather the following information
and have it handy when you call. This will assist us in determining what options may be available to
help you.
•
•
•
•

Monthly gross income (before taxes) for each borrower
Any additional household income
Current monthly expenses (be sure to have a list of all expenses including any taxes and
insurance for your home paid outside of your mortgage payment)
Reason for your financial hardship

Please keep in mind; the sooner you reach out to us, the more options may be available to help you. If
you have aiready spoken to us regarding this matter, please disregard this iettar. Don'~ dc!ay - p!sase
call us today.
Sincerely,

Additional assistance is available, at no cost
Many customers tell us that monthly expenses other than their mortgage payment are placing an
additional strain on their finances. If you are in this situation, we encourage you to contact a

Together we'll go far
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Dennis D Butcher
Margaret A Butcher
10512 W Achillea St
Star ID 83669-5271
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Dear Dennis D Butcher & Margaret A Butcher
RE: Loan Number 0200232726,

Client 708

At Wells Fargo Home Mortgage, our goal is to ensure that you have every
opportunity to retain your home. We have received your inquiry concerning
your mortgage loan. In order to process your request for x,
the following information is needed. "XX" indicates the documents required
for each specified borrower. (Bl=Borrower, B2=Co-Borrower)
Bl B2
x
x
1. Financial Worksheet
x
x
2. Tax Return for x
x
x
3. Proof of Income (paystub, SSI, child support)
x
4. Profit & Loss Statement, if self-employed
x
x
x
5. Listing Agreement
x
x
6. Signed Purchase Contract/Est. Closing Statement
x
7. Hardship Explanation
x
x
8. Buyer' s Pre-Qualification Letter
x
Comments:
x
x
If ALL of this information or a request for an extension is not received
within ten (10) business days from the date of this letter, we will
consider this request cancelled. Please note any collection and
foreclosure action will continue uninterrupted until approval. Therefore,
a timely response is essential. Please mail or fax the information or
request to:
Fax:
(866) 590-8910 or (866) 359-7363
Wells Fargo Home Mortgage
1000 Blue Gentian Road, Suite 300
MAC X9999-01N
Eagan, MN 55121

[Ji:~

~
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Wells Fargo Home Mortgage
MAC X7801-03K
3476 Stateview Boulevard
Fort Mill, SC 29715

October 26, 2010
Dennis D Butcher
Margaret A Butcher
10512 W. Achillea St
Star ID 83669
Dear Dennis D Butcher & Margaret A Butcher
RE: Loan Number 0200232726
THIS LETTER IS FOR INFORMATlCNl'.L l'URPOSES ONLY.
DEMAT'JD FOR PAYMENT.

Client 708
THIS IS NOT A

Wells Fargo Eank, NA has been nctified of your recent discharge
from Chapter 7 bankruptcy.
We would like to inform you of options
available that may assist in addressing the delinquent status of
the mortgage .Jean on your home.
Please understand that you are not
obligated to pursue any of our Ecrrower Counseling programs and we
will terminate any such effcrts at any time if you do not wish to
pursue these services.
Once we receive and begin procesEing ycur application fer Borrcwer
Counseling services, scme of the cptions and benefits that may be
available to you include:
Fre-Fcrec]csure Sale/Short Sale: This option allows you to sell the
home for the current market value even if it is below the amount owed
on the loan.
Deed in Lieu of Foreclosure: Jti situations where you are no longer
interested in retaining the property, this program allows you to
transfer or deed ownership of the property back to the investor and
forego the lengthy process involved in a foreclosure.
Wells Fargo Bank, N A recognizes that you have been
1:.-.,,.C' .... ,...., ... Jisc~Gi~eJ f~um ~ersLDal :iatjlity fer this mortgag= lean.
............ .._ '-Wells Faroo Bank, N A retains a valid and enforceable lien
against t~e property and we will enforce these rights while the loan
is in default. Although you will not be personally liable for the
debt in any foreclosure action, you will lose interest and rights to
the property.
LC201/LWV/pg. 1
"'-~I

Together we'll go far
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Wells Fargo Contact Information Updated
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VI.fed 6/30/10 2:52 AM

Sent

Deleted (2)
bobw
christy hfb

church (8)
corurt med

Wells Fargo Online (ofsrep.alert_cpsac@wellsfargo.cor

To:

•

pegsworld@q.com

•

Your contact information has been updated

We have updated your Wells Fargo contact information:

court

• Email Address

Dennis house

To view the updates, or make additional updates, sign on to update your contact ini

DENNIS JAKE
Ebay

EHS (16)
house relators

JK (1)

If you did not make this request online, by phone, or at a Wells Fargo branch, pleas
immediately at 1-800-869-3557 (for personal banking) or 1-800-225-5935 (for small
banking). We are available 24 hours a day, 7 days a week. Please do not reply to H
Note: If you use Bill Pay, you will need to update your contact information for that st
separately. You'll find a link on the right side of the Update Your Contact lnformatio

we!!sfarao.com J Fraud Information Center

legal {16)
legal bill (1)
personal (5)

Reply Reply all Forvvard

Delete

school
tore

TVCC (3)
Manage folde ...

Add an e-111aii
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Wells Fargo Home Mortgage
1 Home Campus
Des Moines, IA 50328

June 29, 2010

Dennis D Butcher
Margaret A Butcher
10512 W. Achillea St
Star ID 83669

Dear Dennis D Butcher & Margaret A Butcher
RE:

Loan Number 0200232726
Document(s) Enclosed

Client 708

Thank you for your recent inquiry, and for giving us the opportunity
to provide extra service to a valued customer.
We are pleased to
enclose the document(~>) you requested.
If you have additional questions, please call one of our servicing
representatives at (866) 234-8271, Monday through Fri.day, 6 AM to
10 PM; or Saturday, 8 AM to 2 PM, Central Time.
Once again, we are happy to have been of service to you, and look
forward to cont.inuing to meet your needs in the future.
Sincerely,
Letricia Shorter
Service Representative
Customer Service
Enclosure
CS256/IH9
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Wells Fargo Home Mortgage
MAC X2302-019
1 Home Campus
Des Moines, IA 50328-0001

July 7, 2009

Dennis D Butcher
Margaret A Butcher
10512 W. Achillea St
Star, ID 83669
Dear Margaret A Butcher:
RE: Loan Number 708-0200232726
Wells Fargo Home Mortgage (WFHM) received your correspondence regarding your personal and
financial hardship. We appreciate that you have taken the time to express the details surrounding the
difficult times you have recently experienced. Wells Fargo Home Mortgage strives to meet the needs of
our customers; therefore, I welcome the opportunity to research and respond to your concerns.
We have updated our records to reflect that Idaho Housing and Finance Association (IHFA) is authorized
to receive information regarding the above referenced loan. The authorization is valid for the life of the
loan and may be revoked verbally or in writing at any time. As a security measure, we require that the
last four digits of the mortgagor's Social Security Number be provided every time information is
requested.
The correspondence received requested information regarding the Making Home Affordable Plan. I can
confirm that Wells Fargo Home Mortgage is participating in the Home Affordable Refinance Program
(HARP) and the Home Affordable Modification Program (HAMP) for eligible loans.
I am providing the following information regarding the plan which is designed to help borrowers in two
ways:
1. Home Affordable Refinance Program (HARP):
This program offers expanded guidelines which allow eligible customers to take advantage of current
interest rates. Customers who may have been unable to qualify for refinancing due to decreasing market
values may now qualify to refinance. If you would like to explore your refinance opportunities, please
contact one of our specialists at (800) 443-3429; Monday through Friday, 7:00 a.m. to 11 :00 p.m. ; and
Saturday, 8:00 a.m. to 4:30 p.m., Central Time
2. Home Affordable Modification Program (HAMP):
This program is designed to assist borrowers who are in default or haye experienced an event that will
jeopardize their ability to make their mortgage payments on their primary residence. If you are in need of
payment assistance or anticipate needing help, please contact us at (800) 678-7986; Monday through
Friday, 6:00 a.m. to 10:00 p.m.; Saturday, 8:00 a.m. to 2:00 p.m., Central Time.
Under either program, please be prepared to provide financial information at the time of your call. This
may include complete monthly income and expenses as well as information regarding your real estate
taxes and insurance. Follow-up or additional documentation may be requested.
You are welcome to review information regarding the Making Home Affordable Plan on our website at
wellsfargo.com/homeassist.
In review of our records, your loan has been assigned to a processor in our Loss Mitigation Department.
Please be advised, only the representatives in our Loss Mitigation Department have the specialized
training and authority to change or establish new repayment arrangements. Due to the time sensitive
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Dennis D Butcher
Margaret A Butcher
10512 W Achillea St
Star ID 83669-5271
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Dear Dennis D Butcher & Margaret A Butcher
RE: Loan Number 0200232726, Client 708

NOTICE REGARDING YOUR ESCROW ACCOUNT
Wells Fargo Home Mortgage analyzes your escrow account annually
according to state and federal law, to determine the amount of funds
required to cover your real estate property tax and/or homeowner' s
property insurance disbursements.
If the amount collected during the year was greater than what was paid
for escrow items, and the balance meets the minimum balance requirement,
this may result in a surplus of funds in the escrow account.
If you have a surplus in the escrow account and outstanding late charges
on your loan, Wells Fargo Home Mortgage will deduct from the escrow
account surplus the amount to satisfy the entire or a portion of the
outstanding late charge balance.
This process will reduce the possibility of carrying an outstanding late
charge balance on your account until the time of loan payoff.
If you have any questions, please call one of our servicing
representatives at (866) 234-8271, Monday through Friday, 6 AM to
10 PM; or Saturday, 8 AM to 2 PM, Central Time.
We are required to inform you that if your loan is currently delinquent
or 1 n def3.11] t, as yo1.ir J 00n servicer we wi lJ be attempting to collect a
debt, and any information obtained will be used for that purpose.
Howe.ver, if you are currently in bankruptcy or have received a discharge
in a chapter 7 bankruptcy case and the loan was not reaffirmed, we will
only exercise our right against the property and are not attempting any
act to collect the discharged debt from you personally.
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Wells Fargo Home Mortgage
1 Home Campus
Des Moines, IA 50328

June 29, 2010

Dennis D Butcher
Margaret A Butcher
10512 W. Achillea St
Star ID 83669

Dear Dennis D Butcher & Margaret A Butcher
RE:

Loan Number 0200232726
Document(s) Enclosed

Client 708

Thank you for your recent inquiry, and for giving us the opportunity
to provide extra service to a valued customer. We are pleased to
enclose the document,{s) you requested.
If you have additional questions, please call one of our servicing
representatives at (866) 234-8271, Monday through Friday, 6 AM to
10 PM; or Saturday, 8 AM to 2 PM, Central Time.
Once again, we are happy to have been of service to you, and look
forward to continuing to meet your .needs in the future.
Sincerely,
Letricia Shorter
Service Representative
Customer Service
Enclosure
CS256/IH9
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July 7, 2009
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nature of these arrangements, Wells Fargo Home Mortgage requires that all changes or reconsiderations
be discussed over the telephone with a Loss Mitigation representative. Therefore, it is imperative for you
to continue working with the representatives in our Loss Mitigation Department to determine what options
are available to assist you in bringing your loan current and prevent your loan from going further into
default.
The correspondence received, also requested information on a Short Sale. Depending on your loan type
and/or financial situation, we may have several alternatives available to avoid foreclosure. To discuss
what options, including a Short Sale, may be available for your loan, please contact our Loss Mitigation
Department. A representative can be reached at (800) 416-1472, Monday through Friday, between the
hours of 7:00 a.m. to 9:30 p.m., and Saturday, 8:00 a.m. to 2:00 p.m., Central Time.
In divorce situatlons, a transfer of ownership or the tit!e to the property mny be ::-i accordance wlth tha
terms of the Judgment of Dissolution of Marriage. The terms of the divorce decree may also state that
the spouse remaining in the property is solely obligated to make the monthly mortgage payments.
However, neither the divorce decree nor a transfer of title supersedes the original contract with Wells
Fargo Home Mortgage. Therefore, neither document releases a borrower from legal responsibility for the
Wells Fargo Home Mortgage loan.
To remove from the loan and release them from the liability to repay the mortgage debt, you may have
the option of refinancing the loan, paying off, or assuming the loan. Usually only immediate family
members are eligible to assume the loan.
For information regarding an assumption, please contact our Assumptions Department at (800) 340-0570,
Monday through Friday, 9:00 a.m. to 7:30 p.m., Central Time. Or, you may contact our Refinance
Department at (800) 443-3429; representatives are available to assist you, Monday through Friday,
8:00 a.m. to 5:00 p.m., Central Time.
If you have any additional questions or need clarification regarding the information provided, please
contact me directly at (877) 501-0871, extension 44657. I am available to assist you Monday through
~
Friday, 7:30 a.m. to 4:00 p.m., Central Time.
Sincerely,
.
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Written Customer Contact

This communication is an attempt to collect a debt and any information obtained will be used for that purpose. However, if you have received a
discharge of this debt in bankruptcy or are currently in a bankruptcy case, this notice is not intended as an attempt to collect a debt as this
company has a security interest in the property and will only exercise its rights against the property.
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TITANIUM SOLUTIONS, INC.

TITANIUM

5225 West Wiley Post Way, Suite 150
Salt Lake City, UT 84116

SOLUTlONS

801-322-4448 Fax
866-574-3744 Toll Free
Email:

;.·:, :-:

·;·(·.'',_-,_.

December 14, 2009

Dear Homeowner,

Titanium Solutions, Inc. has been retained by your mortgage loan servicer, to contact you regarding your loan.
We apologize that we were not able to reach you in person to be of assistance. It is very important that you
contact us so as not to miss out on this special communication from your lender.
Our company, Titanium Solutions, is an outreach company that specializes in personally contacting homeowners
and consulting with them about their options. We work directly with your lender to establish a line of
commtmication. We are committed to helping you work with your lender to help work out the best options
currently available.
Please note that Titanium Solutions is not involved in collecting any of the amounts due under your loan, and
Titanium Solutions will not charge you, or accept from you, any fee or money for its services. We work on
behalf of your lender and will only refer you to your lender.
We strongly encourage you to contact us immediately at the number below. You do not want to miss this
opportunity provided by your lender. When you call we will gather a few pieces of information and attempt to
forward you directly on to your lende:i:.
Titanium Solutions
Agent Name: __,f3..._·
~l'O...........Q~fJ~(_r'~u~e0_(_____
Agent Phone Number: _ ___.Q?""--c:f--_c(_~--"'G_9_.,,..·7
__
Please take advantage of this opportunity to discuss your options with a Titanium Solutions' consultant. We are
here to help you understand the options available to you.
Sincerely,

Mr. Jones
Servicing Vice President
Titanium Solutions
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Dennis D Butcher
Margaret A Butcher
10512 W Achillea St
Star ID 83669-5271

11 •• 1••• 11 •• 11 ••• 11 •• 1.1 ••• 1.1 ••• 1.11 ••• 1••• 11 ••• 11 •• 1.111 ••• 1

Dear Dennis D Butcher & Margaret A Butcher
RE: Loan Number 0200232726, Region 708
Thank you for taking the time to speak with us today. We ac Wells Fargo
Home mortgage realize that this may be a difficult time f0r you, and we
appreciate the opportunity to assist you.
We value you as a customer and have several options that may help you
keep your home.
However, in order for us to get started, we need
additional financial information to determine .what option is best suited
for your situation.
Please gather all financial information related to your monthly income
and expenses, and contact our office at (800) 416-1472, Monday through
Thursday, 7 a.m. to 10 p.m.; Friday, 7 a.m. to 9 p.m.; or Saturday,
8 a.m. to 2 p.m., Central Time.
While we offer a complete line of solutions for continuing homeownership,
we also recommend you seek guidance on all other debts from a communitybased Consumer Credit Counseling Agency.
To take advantage of this
service, call (866) 857-3092 for additional information.
Our primary goal is to help you continue to experience the pride of
homeownership.
The longer you wait to contact us, the fewer options you
will have.
If you provide this information as soon as possible, it will
help us make a decision that best fits your needs.

Wells Fargo Home Mortgage
NOTE: The Fair Debt Collection Practices Act requires us to notify you
that in the event your loan is in default, we will attempt to collect
the debt, and any information obtained will be used for that purpose.
If you have received a discharge as a result of a bankruptcy proceeding,
and the loan was not reaffirmed in the bankruptcy case, we will only
excercise our rights as against the property and not as attempting any
act to collect the discharged debt from you personally.
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Dennis D. Butcher
Margaret A. Butcher
10512 W. Achillea St.
Star ID 83669-5271

II11I111 II11II111II11 I 1I11 ii 1I111I1 II111 I 111 II111 II11 I1III111 I
Re: Loan Number 0200232726
Region 708
Dear Dennis D. Butcher:
Esta notification cs de suma irnportancia, pucs afecta su derccho a continuar viviendo en su casa. Si no cnticndc
cl contenido de esta carta, obtcnga una traduccion irnmediatamcnte. Si ustcd no llama a responder a cstc
nurnero de telefono (800)551-9808, 8 a.m. - 5 p.m., usted pucdc pcrdcr su casa (TTY 1-800-945-0399).
\Veils Fargo Home Mortgage believes that early delinquency intervention and counseling are the keys to assist
our most valued asset - you, our customer, keeping the American dream of home ownership. At Wells Fargo
Home Mortg;:igc, we maintain a high commitment to our homeowners to prevent delinquency and ;:ivoid
foreclosure. We realize that you may be experiencing financi;:il difficulties and could use assistance to take care
of the situation. We maybe able to help, but please understand that if you do not contact us to discuss the
situation as soon as possible, we will have no choice but to pursue other options, up to and including
foreclosure Oil your home. ln the event of a VA Jo;:in, Wells Fargo Bank, N.A. is required to report the status of
your loan to the VA. Wells Fargo Bank, N.A. would rather report that you are working to correct the problem
than to report that nothing has been done.
Some of the programs that may be available include:
•

Repayment plan - We can consider one or more types of payment plans that will fit your budget
and possibly bring your account current by the end of the plan.

•

Loan modification - This program adds the delinquent interest, taxes, and/or insurance
payments to your unpaid balance. ii you qualify, we may be able to extend the repayment
of the past due amounts over the remaining term of your loan.

•

Partial claim - If you can now make your regular monthly payment, this plan is designed to bring
your account current by creating a second lien on your property for the amounts that arc delinquent.

•

Pre-foreclosure sale - This option allows you to sell your home to avoid a potential foreclosure and
the derogatory credit rnting that is associated with this action.

•

Deed-in-lieu of foreclosure - This is another foreclosure avoidance program that allows you to
convey (transfer) your interest in the property over to the lender or the loan investor.
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WELLS FARGO HOME MORTGAGE

Case - 1002840
WFHM Loan: 0200232726

Wells Fargo Home Mortgage
MAC X7801-03K
3476 Stateview Boulevard
Fort Mill, SC 2971 S

Client 708

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
RE: Request for Workout Options
Dear Sir or Madam,
We recently received your request to review the above referenced loan for
any workout options that may be available.
We have received the information you recently submitted for review.
However, in order for Wells Fargo to review your request and current
situation the following information is still needed and should be
submitted to the address or fax number listed.
RETENTION OPTIONS REQUIRE:
STAR ID 83669
please send in hardship letter, financial worksheet and proof of incc
please sign and date. make sure all docs are within 30 days.
Should you/your client's loan qualify for the requested workout option,
you/your attorney will need to petition the bankruptcy court for the
appropriate consent approval to process the request.
Please return the completed package to the address listed below or fax to
(866) 359-7363.
1000 Blue Gentian Road
Suite 300 MAC X999-01N
Eagan, MN 55121
Should you have any questions please feel free to contact us by phone at
(800) 274-7025 or by e-mail at LossMitActiveBnk@wellsfargo.com
Thank you for your interest. We look forward to working with you.
Sincerely,
Wells Fargo Bank, N A
If your client has received a Discharge and the loan was not reaffirmed ir
the bankruptcy case, we will only exercise our rights as against the
property and we are not attempting any act to collect the discharged debt
from your clients personally.
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FINANCIAL WORKSHEET

•

Wells Fargo Home Mortgage
MAC X7801-03K
3476 Stateview Boulevard
Fort Mill, SC 29715

Loan Number:

November 26, 2008

708-0200232726

Mortgagor : Dennis D Butcher
Co-mortgagor(s): Margaret A Butcher

=========================================================================
*** VERIFY AND/OR UPDATE INFORMATION LISTED BELOW IN ITEMS A - F ***
A.) VERIFY HOW MANY INDIVIDUALS
LIVE IN YOUR HOME:

CURRENT:

BORROWER UPDATE(S):

2

B.) VERIFY CURRENT
.MONTHLY INCOME:

BORROWER
INCOME:

CO-BRWR
UPDATE (S) :

BORROWER
CO-BRWR
UPDATE(S): INCOME:

955.00
Net Salary/Wages: $
.00 $- - - - $
.00
Other Income:
$
.00 $
$
(EXAMPLE(S): Commission/Disability/
Social Security/Child Support/Alimony/
Rental Property/Rent from Roommate)
MONTHLY
PAYMENT:
C.) VERIFY CURRENT MONTHLY EXPENSES:
1)

2)
3)
4)
5)

6)
7)
8)
9)

10)
11)

12)
13)
14)
15)
16)
17)

Existing Mortgage Payment
$
Other Mortgage Loans
$
Installment/Car/Boat/RV/Loans:
$
Credit Cards (examples below)
Visa/MC/Discover or Store
$
Lines of Credit (example below)
credit line/home equity line
$
Charge Off Accounts:
(accounts written off by lender)
$
Other credit accounts
$
Credit Accounts that are past due
$
for more than 5 months
Food
:;:·
Utilities
$
Transportation
$
Child Care/Alimony
$
Personal/Family Loan &/or Tuition
$
Medical expenses not covered by insur
$
Cell Phone/Cable/Internet/Satellite
$
Association Fees or Monthly Dues
$
Dry Cleaning/Laundry:Uniforms/Clothing $
~.

$- - - - $- - - - -

BORROWER
UPDATE(S)

1,100.75
.00
.00

$- - - - -

200.00

$- - - - -

.00

$- - - - -

.00
.00
.00

$- - - - $- - - - $- - - - -

350.00

$- - - - -

$- - - - -

$ _ _ _ __

470.00 $- - - - 210.00 $
----.00 $- - - - 80.00 $- - - - 300.00 $- - - - 258.00 $- - - - 16.67 $- - - - - .00 $- - - - -

LM206/JBS/1
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037601/708/

P.O. B o x .
Charlotte, NC 28201-1225

December 14, 2008

037601/708Day30

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 w. ACHILLEA ST
STAR ID 83669

Dear Borrower{s):

RE: Loan Number 02002n726

Our records indicate that lour loan is in default. Unless the payments on your loan can be brought current by
January 13, 2009, it wil become necessary to accelerate your Mortgage Note and pursue the remedies
provided for in your Mortgage or Deed of Trust. The total delinquency against your account as of today's
date is as follows:
Past Due Payments
Late Charge Balance
Other Fees
Suspense Balance
Total Delinquency as of 12/14/08
Payments due in next 30 days

$
$
$
-$
$

2,201.50
45.53
0.00
0.00
2,247.03

$

1,100.75

Total due to cure default and bring loan current as of January 13, 2009

$3,347.78

Your failure to pay this delinquency, plus additional payments and fees that may become due, will result in the
acceleration of your Mortgage Note. Once acceleration has occurred, a foreclosure action, or any other
remedy permitted under the terms of your Mortgage or Deed of Trust, may be initiated.
You have the right to reinstate your Mortgage Note and Mortgage or Deed of Trust after acceleration.
However, any future negotiations attempting to reinstate your loan or any payment of less than the full
amount due shall not constitute Wells Fargo Bank, N.A.'s waiver of the acceleration unless agreed to, in
writing, by Wells Fargo Bank, N.A. and may be returned. If foreclosure is initiated, you will have the right to
refute the existence of a default or offer any other defense to acceleration you may deem appropriate. You
have the right to bring a court action to assert the non-existence of a default or any other defense you may
h;ive to accelerntion and sale.
To avoid the possibility of acceleration you must pay
$2,247.03 By December 31, 2008, 2:00 P.M. Central Time
$3,347.78 By January 13, 2009, 2:00 P.M. Central Time
in CERTIFIED funds, to Wells Fargo Home Mortgage, 1 Home Campus, X2302-04A, Des Moines, IA 50328.

If funds are not received by the above stated time, we will proceed with acceleration.
We are required by Federal Law to notify you of the availability of government approved home ownership
counseling agencies designed to help homeowners avoid losing their home. To obtain a list of approved
counseling agencies for your state please call 1-800-569-4287. We urge you to give this matter your
immediate attention.
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Wells Fargo Home Mortgage
MAC X7801-03K
3476 Stateview Boulevard
Fort Mill, SC 29715

November 26, 2008
Dennis D Butcher
Margaret A Butcher
4780 N Fortune Ln Apt 202
Boise ID 83714

Dear Dennis D Butcher & Margaret A Butcher
Loan Number 0200232726

Client 708

Thank you for your interest in our Borrower Counseling Program. By
expressing your interest to work with us, you have taken the first step
in resolving your current situation. Once we receive the documents
requested from you and begin processing your application, some of the
options that may become available to you include:

* Repayment Plan--We can consider a payment plan that will fit your
budget and possibly bring your account current by the end of the plan.

* Loan Modification--This program adds the delinquent interest, taxes,

*
*

and/or insurance payments to your unpaid balance if applicable. If you
qualify, we may be able to extend the repayment of the past due
amounts over the remaining term of your loan.
Short Sale--This option allows you to sell your home based on its
current market value to avoid a potential foreclosure and the negative
credit rating that is associated with this action.
Deed in Lieu of Foreclosure--This is another· foreclosure avoidance
program that allows you to convey (transfer) your interest in the
property to the lender or to the loan investor.

An application to participate in our program is enclosed and must be

returned by 12-11-08. It is extremely important that the financial
inf orrnation you provide is compleLe and as accurate as possible to avoid
delays in processing. Please also include copies of recent paystubs for
all individuals signed on the loan. If you are self-employed, please
also submit your most recent Profit and Loss statement.
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Neal Squires

Eagle Branch

Branch Manager

MACU1836-011
108 E Plaza St
Eagle,ID83616
208 939-7498
208 939-7 462 Fax
800 869-3557 24 Hr. Customer Service
neal.squires@wellsfargo.com
Wells Fargo Bank, N.A.

Wells Fargo Bank
November 21, 2008
Re: Mortgage Loan 7080200232726

To Whom It May Concern:
Wells Fargo Mortgage account 7080200232726 is currently past due from November
1J1h, 2008. The payment is due on the 1st of every month. Currently there is $45.53 in
late charges. For further questions please call me at 208-939-7498.
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•
Neal Squires

Eagle Branch

Branch Manager

MAC U1836-01 l
108 E Plaza St
Eagle, ID 83616
208 939-7498
208 939-7462 Fax
800 869-3557 24 Hr. Customer Service
neal.squires@wellsfargo.com
Wells Fargo Bank, N.A.

Idaho State Health and Welfare
Re: House payment verification for Margaret Butcher
To Whom It May Concern:
With regards to Wells Fargo mortgage account 708-0200232726 in the names of Dennis
D Butcher and Margaret A Butcher, the payment for July 2nd, 2007 for the amount of
$1083.23 was made by Dennis D Butcher. Further more, the statement will be sent
directly to Mr. Butcher from August 2007 on. For any further questions please call 208939-7498.
Best regards,

N eaf.S.q.uires)
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Dennis D Butcher
Margaret A Butcher
10512 W Achillea St
Star ID 83669-5271
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Dear Dennis D Butcher & Margaret A Butcher
P,E:

Loan !'h.'.f:'.ber 0200232726,

Regio::. 708

Thank you for taking the time to speak with us today.
We at Wells Fargo
Home mortgage realize that this may be a difficult time for you, and we
appreciate the opportunity to assist you.
We value you as a customer and have several options that may help you
keep your home.
However, in order for us to get started, we need
additional financial information to determine what option is best suited
for your situation.
Please gather all financial information related to your monthly income
and expenses, and contact our office at (800) 416-1472, Monday through
Thursday, 7 a.m. to 10 p.m.; Friday, 7 a.m. to 9 p.m.; or Saturday,
8 a.m. to 2 p.m., Central Time.
While we offer a complete line of solutions for continuing homeownership,
we also recommend you seek guidance on all other debts from a communitybased Consumer Credit Counseling Agency.
To take advantage of this
service, call (866) 857-3092 for additional information.
Our primary goal is to help you continue to experience the pride of
homeownership.
The longer you wait to contact us, the fewer options you
will have.
If you provide this information as soon as possible, it will
help us make a decision that best fits your needs.
Sincerely,
Wells Fargo Home Mortgage
NOTE: The Fair Debt Collection Practices Act requires us to notify you
that in the event your loan is in default, we will attempt to collect
the debt, and any information obtained will be used for that purpose.
If you have received a discharge as a result of a bankruptcy proceeding,
and the loan was not reaffirmed in the bankruptcy case, we will only
excercise our rights as against the property and not as attempting any
act to collect the discharged debt from you personally.
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Return Mail - i o n s
P.O. Box 10368
Des Moines, lA 50306-0368

January 08, 2009
010135 1 AB 0.351

21351010135/003475 040 01 AL02KI LM189 708

Dennis D Butcher
Margaret A Butcher
10512 W Achillea St
Star ID 83669-5271

11 •• 1••• 11 •• 11 ••• 11 •• 1.1 ••• 1.1 ••• 1.11 ••• 1••• 11 ••• 11 •• 1.111 ••• 1

Dear Dennis D Butcher & Margaret A Butcher
RE: Loan Number 0200232726, Region 708
Thank you for taking the time to speak with us today. We at Wells Fargo
Home mortgage realize that this may be a difficult time for you, and we
appreciate the opportunity to assist you.
We value you as a customer and have several options that may help you
keep your home.
However, in order for us to get started, we need
additional financial information to determine what option is best suited
for your situation.
Please gather all financial information related to your monthly income
and expenses, and contact our office at (800) 416-1472, Monday through
Thursday, 7 a.m. to 10 p.m.; Friday, 7 a.m. to 9 p.m.; or Saturday,
8 a.m. to 2 p.m., Central Time.
While we offer a complete line of solutions for continuing homeownership,
we also recommend you seek guidance on all other debts from a communitybased Consumer Credit Counseling Agency. To take advantage of this
service, call (866) 857-3092 for additional information.
Our primary goal is to help you continue to experience the pride of
homeownership.
The longer you wait to contact us, the fewer options you
will have.
If you provide this information as soon as possible, it will
help us make a decision that best fits your needs.
Sincerely,
Wells Fargo Home Mortgage
NOTE: The Fair Debt Collection Practices Act requires us to notify you
that in the event your loan is in default, we will attempt to collect
the debt, and any information obtained will be used for that purpose.
If you have received a discharge as a result of a bankruptcy proceeding,
and the loan was not reaffirmed in the bankruptcy case, we will only
excercise our rights as against the property and not as attempting any
act to collect the discharged debt from you personally.
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Return Mail
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ceions

P.O. Box I 036R

Des Moines, IA 50306-0368

January 15, 2009
017227 1 AT 0.346

122710172271002250 054 02 AL02KU LM304 708

Dennis D Butcher
Margaret A Butcher
10512 W Achillea St
Star ID 83669-5271

11 •• 1••• 11 •• 11 ••• 11 •• 1.1 ... 1.1 ••• 1.11 ••• 1••• 11 ••• 11 •• 1.111 ••• 1

Notice Of Possible Relief On Your Mortgage Payment
RE: Loan Number 0200232726, Client 708
Dear Dennis D Butcher & Margaret A Butcher

Please read: Imo~t information on what you can do to receive payment
relief on your Wells targo Home Mortgage loan.
We' re writing to let you know that you may be eligible for payment relief
on your mortgage. This program offers the assistance you need to remain
in your home.

How The Program Can Help You
You are being considered for a loan
the original terms of your mortgage
reduce your interest rate or extend
or both. This means it could reduce
stay in your home.

modification, which is a change to
contract. If you qualify, this could
the time you have to repay your loan,
your monthly payments and help you

To Get Help, Call Us Now
To help us determine if you qualify for assistance, you must call us by
January 30, 2009 at 1-866-465-9493. When you call, be sure to tell us
you received this letter, that you want to participate in the program and
remain in your home. We' 11 also need your financial information,
including income and expenses, so be sure to have it handy when you call.
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Return Mui! .tions
P.O. Box I 036X

Des Moines, IA 50306-0368

February 10, 2009
156650 1AT0.346

4650/156650/009001 505 03 AC02P1 LC101 708

Dennis D Butcher
Margaret A Butcher
10512 W Achillea St
Star ID 83669-5271

11 •• 1••• 11 •• 11 ••• 11 •• 1.1 ... 1.1 ••• 1.11 ••• 1••• 11 ••• 11 •• 1.111 ••• 1

Dear Dennis D Butcher & Margaret A Butcher

At Wells Fargo Home Mortgage, our goal is to ensure that you have every
opportunity to retain your home. We have received your inquiry concerning
your mortgage loan. In order to process your request for MODIFICATION,
the following information is needed. "XX" indicates the documents required
for each specified borrower. (Bl=Borrower, B2=Co-Borrower)
Bl B2
1. Financial Worksheet
2. Tax Return for ..
xx xx
3. Proof of Income (paystub, SSI, child support)
4. Profit & Loss Statement, if self-employed
5. Listing Agreement
6. Signed Purchase Contract/Est. Closing Statement
xx xx
7. Hardship Explanation
8. Buyer's Pre-Qualification Letter
Comments:
Financial worksheet must be signed and dated still needed.
If ALL of this information or a request for an extension is not received
within ten (lC) days, we will consider this request cancelled. Please note
any collection and foreclosure action will continue uninterrupted until
approval. Therefore, a timely response is essential. Please mail or fax the
information or request to:
Fax:
(866) 359-7363
Wells Fargo Home Mortgage
Attn: Borrower Counseling Services
3480 Stateview Blvd., MAC X7802-03H
Fort Mill SC 29715
""''"'"'"
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Idaho Housing
and Finance
•

ASSOCIATION

•

P.O. Box,99, (565 W. Myrtle Street), Boise, Idaho 83707-1899
Phone208-331-4888 • 1-800-526-7145 • FaxlOS-331-4800

www.ibfa.org • IDD 1-800-545-1833, Ext. 400

HOMEOWNERSHIP LENDING

April 27, 2009

Dennis & Margaret Butcher
10512 W. Achilla St.
Star, ID 83669

RE: Foreclosure Prevention Counseling
Case #: 104368
Dear Ms. Butcher:
Thank you for contacting Idaho Housing and Finance Association {IHFA) for free
counseling. To continue this process, you will need to complete and return the enclosed
forms within 5 days. This information will assist us in working with you.
Once we have received the enclosed documentation, we will contact you to discuss your
situation and possible options-for you to consider.· 1f necessary, we can contact your
mortgage company on your behalf to propose options to assist.
Please contact us at (BOO} 526-7145 with any questions you might have.
Sincerely,

~~
HUD Counselor/KOO
Enclosures
One-on-One Disclaimer
Qient Check List
Request for Anancial Information
Action Plan
Personal Budget Sheet
How to Avoid Foreclosure Booklet

IHFA Privacy Policy
Postage Paid Envelope
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You may be able to make your payments more affordable.

Act now to get the help you need!

September 18, 2009

Dennis D Butcher and Margaret A Butcher
10512 W. Achillea St
Star, ID 83669

Subject: Extension of your trial modification period under the Home Affordable Modification program
Wells Fargo Horne Mortgage loan number 0200232726
Dear Dennis D Butcher and Margaret A Butcher:
·A few months ago, you agreed to a modification of your mortgage under the government's Home Affordable
Modification program. As part of that program, you successfully made three monthly payments under the trial
payment period. We congratulate and thank you for meeting this important step in the modification process.
· However, we still need additional documentation from you to finalize your Home Affordable Modification and
we are extending your trial period so you can get us the required information by October 01, 2009.

Gather the missing documents needed to complete your modification
We sent you a package of information after you agreed to the trial payment period. Please understand that making
the trial payments is only part of what's required to complete this modification. You must also supply the
information and documents that were requested. As of the date of this notification, we still need the following
items from you:
• Copy of the two most recent pay stubs
• Hardship Affidavit
• Signed and dated copy of the IRS Form 4506-T
• Copy of the most recent filed federal tax return with all schedules
Continue to make your trial period payments during this two-month extension
Because you have shown good faith in making your trial payments, we are granting a one-time extension of this
trial period - for two months. You can use this time to gather and send in the required documents listed above.
Here is what you need to know:
• Your trial period is extended according to the schedule below as a one-time only offer.
• Payment Schedule: $696.66 due 10/1/2009 and $696.66 due 11/1/2009
• You must return the documents listed above and make these additional trial period payments to still be
considered for this loan modification that will bring you financial relief.
• Return the documents listed above and trial period payments to:
Wells Fargo Home Mortgage
1000 Blue Gentian Road
Suite 300, MAC 9999-0lN
Eagan, MN 55121
Return the documents to still be considered for the Home Affordable Modification

000470
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WELLS FARGO HOME MORTGAGE
RETURN MAIL OPERATIONS
PO BOX 10368
DES MOINES IA 50306-0368

•

Account Information

December 9, 2009

(866) 590-8910
(800) 416-1472
PO Box 10335
Des Moines, IA 50306
Hours of Operations: Mon - Fri, 7 AM - 9 PM CT

Fax:
Telephone:
Correspondence:

11.11 ••• 111 •• 111 •• 111111 ••• 11.1.11.11 •• 1111 •• 11.1.1.11.1.111.1
034623 1 AB 0.360 01785/034623/003321
DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
STAR, ID 83669-5271

0143 2 ACNCRM

Loan Number:
Property Address:

11 •• 1••• 11 •• 11 ••• 11 •• 1.1 ••• 1.1 ••• 1.11 ••• 1••• 11 ••• 11 •• 1.111 ••• 1

0200232726
10512 W Achillea St
Star ID 83669

RE: Loan modification
Dear Dennis D Butcher & Margaret A Butcher:
Based on your request for mortgage payment assistance, Wells Fargo Home Mortgage has
pre-qualified you for a loan modification program and mailed you a package of materials including a
loan modification agreement that you need to sign. In order to help you, we must receive those signed
documents.
Please refer to the information provided in the package sent to you for instructions to complete the
paperwork and accept the mortgage assistance program available to you.
To assist you, a representative from Titanium Solutions may come to your home to offer assistance
answering any questions that you may have and to collect the completed documents required to begin
your mortgage assistance program. So, please don't be concerned if someone knocks on the door.
They are our representatives, and are there to help you with the documents, if needed.
We're happy to have you as our customer and look forward to helping you with your financial needs. If
you have any questions, please contact us at the number listed in the account information section of
this letter.

Sincerely,

~"%4).;.~
Ben Windust
Senior Vice President
Wells Fargo Home Mortgage

Together we'll go far

000471
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•
April 15,2009

DENNIS D BUTCHER
10512 W ACHILLEA ST
STAR, ID 83669

Loan #: 0200232726
Property Address: 10512 WACHILLEA ST STAR, ID 83669

Dear DENNIS D BUTCHER
Congratulations on entering into a Home Affordable Modification Program ("HMP") Loan Workout Plan to
make your payment more affordable. When you signed your HMP Loan Workout Plan, you agreed to work
with a HUD-approved housing counseling agency. A housing counseling agency will be able to assist you
in developing an action plan, which includes a workable household budget, and identifying ways to reduce
your household debts. Your housing counselor will also provide you with support during the loan
modification process.
You may choose from the following two housing counseling options:

+ Select a HUD approved housing counseling agency from
http://www.hud.gov/offices/hsg/stb/hcc/fc/. These agencies can provide you with either inperson or telephonic counseling.

+ Telephonic Counseling through the HOPE Hotline: (888) 995-HOPE - A housing counseling
on-demand service available 24-hours a day/7-days a week in Spanish and English (other
languages available on request).
It is your responsibility to contact one of these counseling agencies, as it is a requirement of your loan
modification. The housing counseling services will be made available at no cost to you.
If you have questions about this requirement, please cont::ict m: ::it rsrnm A.1 r-_ 1L17'J

Sincerely,

Wells Fargo Home Mortgage

000472

FINANCIAL WORKSHEET

•

Loan Number:

D

Wells Fargo Home Mortgage
MAC X7801-03K
3476 Stateview Boulevard
Fort Mill, SC 29715

708-0200232726

Mortgagor : Dennis D Butcher
Co-mortgagor(s): Margaret A Butcher

=========================================================================
***

VERIFY AND/OR UPDATE INFORMATION LISTED BELOW IN ITEMS A - F ***

A.) VERIFY HOW MANY INDIVIDUALS
LIVE IN YOUR HOME:
B.) VERIFY CURRENT
MONTHLY INCOME:

BORROWER
INCOME:

BORROWER UPDATE(S)

CURRENT:
BORROWER
UPDA.TE ( S)

:

CO-BRWR
INCOME :

CO-BRWR
UPDATE (S}:

. 884-·:00
Net Salary/Wages: $
.00 $- - - - - $
300.00
Other Income:
$
. OO $- - - - - $
(EXAMPLE(S): Commission/Disability/
Social Security/Child Support/Alimony/
Rental Property/Rent from Roommate)
MONTHLY
PAYMENT:
C.) VERIFY CURRENT MONTHLY EXPENSES:
1)
2)
3)
4)

5)
6)
7)
8)
9)

10)
11)

12)

13)
14)
15)

16)
17)

Existing Mortgage Payment
$
Other Mortgage Loans
$
Installment/Car/Boat/RV/Loans:
$
Credit Cards (examples below)
Visa/MC/Discover or Store
$
Lines of Credit (example below)
credit line/home equity line
$
Charge Off Accounts:
(accounts written off by· lender)
$
Other credit accounts
$
Credit Accounts that are past due
$
for more than 5 months
Food
$
Utilities
$
Transportation
$
Child Care/Alimony
$
Personal/Family Loan &/or Tuition
$
Medical expenses not covered by insur
$
Cell Phone/Cable/Internet/Satellite
$
Association Fees or Monthly Dues
$
Dry Cleaning/Laundry:Uniforms/Clothing $

$- - - - $- - - - -

BORROWER
UPDATE(S)

- 1·, 100: 75
.00
.00

$ _ _ _ __
$ _ _ _ __
$ _ _ __

.00

$ _ _ _ __

.00

$ _ _ _ __

.00
.00
.00

$ _ _ __
$ _ _ _ __
$ _ _ _ __

50.00
$
230 :-00
$
247.00
$$ ...,..
.00
50.00
$
100.00
$
80.00
$
12.50
$
.00
$

LM206/N03/1
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Wells Fargo Home Mortgage
is a division of Wells Fargo Bank, NA

•

•

•

Wells Fargo Home Mortgage
MAC X7801-03K
3476 Stateview Blvd
Fort Mill, SC 29715

1000 Blue Gentian Road, Suite 300
MAC X9999-01N
Eagan, MN 55121
Fax:

( 8 6 6) 3 5 9 - 515 4

Sincerely,
Yolanda Ervin
Loss Mitigation
Wells Fargo Home Mortgage
We are required by the Fair Debt Collection Practices Act to inform you
that if your loan is currently delinquent or in default, as your loan
servicer, we will be attempting to collect a debt, and any information
obtained will be used for that purpose. However, if you have received
a discharge, and the loan was not reaffirmed in the bankruptcy case,
we will only exercise our right as against the property and are not
attempting any act to collect the discharge debt from you personally.
With respect to those loans located in the State of California, the
state Rosenthal Fair Debt Collection Practices Act and the federal Fair
Debt Collection Practices Act require that, except under unusual
circumstances, collectors may not contact you before 8 a.m. or after
9 p.m. They may not harass you by using threats of violence or arrest
or by using obscene language. Collectors may not use false or misleading
statements or call you at work if they know or have reason to know that
you may not receive personal calls at work. For the most part,
collectors may not tell another person, other than your attorney or
spo~?e, about your debt. Collectors may contact another person to
confirm your location or enforce a judgment. For more information about
debt collection activities, you may contact the Federal Trade
Commission at 1-877-FTC-HELP or www.ftc.gov.
The federal Equal Credit Opportunity Act prohibits creditors from
discriminating against credit applicants on the basis of race, color,
religion, national origin, sex or marital status, or age (provided the
applicant has the capacity to enter into a binding contract); because
all or part of the applicant's income derives from any public assistance
program; or because the applicant has in good faith exercised any right
under the Consumer Credit Protection Act. The federal agency that
administers compliance with this law concerning this creditor is Office
of the Comptroller of the Currency, Customer Assistance Group, 1301
McKinney Street, Suite 3450, Houston, TX 77010-9050.

Together we'll go far

000474

Wells Fargo Home Mortgage is a division of Wells Fargo Bank, N.A.

We know your time is va.ble
•
For your convenience, you can access our online Mortgage Payment Workout
tool to track the progress of our review. Reduce the number of calls you
have to make by simply logging into wellsfargo.com/assist. You' 11 need to
provide:
* The last four digits of your Social Securiiy Number
* Your loan number (printed at the top of this letter)
* The zip code of your property
* The total amount of your current monthly payment
* Your home phone number
If we can be of further assistance, please call us at (800) 416-1472,
Monday through Friday, 8 AM to 11 PM, Saturday, 9 AM to 3 PM,
Central Time.
Sincerely,
Loss Mitigation
This communication is an attempt to collect a debt and any in£ormation
obtained will be used for that purpose. However, if you have received a
discharge of this debt in bankruptcy or are currently in a bankruptcy case,
this notice is not intended as an attempt to collect a debt and, this
company has a security interest in the property and will only exercise its
rights as against the property.
With respect to those loans in the state of California, the state Rosenthal
Fair Debt Collection Practices Act and the Federal Fair Debt Collection
Practices Act require that, except under unusual circumstances, collectors
may not contact you before 8 AM or after 9 PM.
They may not harass you by
using threats of violence or arrest or by using obscene language.
Collectors may not use false or misleading statements or call you at work
if they know or have r~ason to know that you may not receive personal calls
at work. For the most part, collectors may not tell another person, other
than your attorney or spouse, about your debt. Collectors may contact
another person to confirm your location or enforce a judgment. For more
information about debt collection activities, you may contact the Federal
Trade Commission at at 1-877-FTC-HELP or www.ftc.gov.

000475

•

Date/Time:
To: WFHM
From: Dennis D Butcher
Fax Number: (866) 359-7363
Fax Number:
Phone Number: (800) 416-1472
Phone Number:
RE: Client 708 Loan Number 0200232726

•

Subject:
This facsimile transmission is confidential and may be privileged. It is
intended for the use of the addressee only. If you are not the addressee
or a person responsible for delivering this transmission to the
addressee, do not use this transmission in any way, but promptly contact
the sender by telephone or reply email and destroy all copies of the
original message.

000476
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Account Information
Loan Number:

0200232726

Property Address: 10512 W Achillea St
Star ID 83669

with additional information for consideration.

Sincerely,

8"'" %Id;.~
Ben Windust
Senior Vice President
Wells Fargo Home Mortgage

This communication is an attempt to collect a debt and any information obtained will be used for that purpose. However, if you
have received a discharge of this debt in bankruptcy or are currently in a bankruptcy case, this notice is not intended as an
attempt to collect a debt and, this company has a security interest in the property and will only exercise its right as against the
property.
With respect to those loans in the state of California, the state Rosenthal Fair Debt Collection Practices Act and the Federal
Fair Debt Collection Practices Act require that, except under unusual circumstances collectors may not contact you before 8
a.m. or after 9 p.m. They may not harass you by using threats of violence or arrest or by using obscene language. Collectors
may not use false or misleading statements or call you at work if they know or have reason to know that you may not receive
personal calls at work. For the most part, collectors may not tell another person, other than your attorney or spouse, about
your debt. Collectors may contact another person to confirm your location or enforce a judgment. For more information about
debt collection a!?tivities, you may contact the Federal Trade Commission at 1-877-FTC-HELP or www.ftc.gov.
The federal Equal Credit Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of race,
color, religion, national origin, sex or marital status, or age (provided the applicant has the capacity to enter into a binding
contract); because all or part of the applicant's income derives from any public assistance program; or because the applicant
has in good faith exercised any right under the Consumer Credit Protection Act. The federal agency that administers
compliance with this law concerning this creditor is Office of the Comptroller of the Currency, Customer Assistance Group,
1301 McKinney Street, Suite 3450, Houston, TX 77010-9050.
Wells Fargo Home Mortgage is a division of Wells Fargo Bank, NA ©2009
Wells Fargo Bank, NA All rights reserved.
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Account Information
Loan Number:

0200232726

Property Address: 10512 W Achillea St
Star ID 83669

Sincerely,

~%1.J;~
Ben Windust
Senior Vice President
Wells Fargo Home Mortgage
Other assistance may be available, at no cost
Many customers tell us that monthly expenses other than their mortgage payment are placing additional
strain on their finances. !f you 8re in this sit 1Jation, we encourage yoiJ to contact a HUD-approved,
non-profit credit counseling agency. A counselor will work closely with you to lower your other monthly
payments, take your financial circumstances into consideration, and create a budget plan that may work
for you. To find a local agency, call (800) 569-4287.

Be sure you avoid anyone who asks for a fee for counseling or a loan modification, or asks you to sign
over the deed to your home, or to make your mortgage payments to anyone other than Wells Fargo
Home Mortgage.
Wells Fargo Bank, NA is required by the Fair Debt Collection Practices Act to inform you that if your loan is currently
delinquent or in default, as your loan servicer, we will be attempting to collect a debt, and any information obtained will be
used for that purpose. However, if you have received a discharge, and the loan was not reaffirmed in the bankruptcy case,
Wells Fargo Bank, N A will only exercise its rights as against the property and is not attempting any act to collect the
discharge debt from you personally.
With respect to those loans in the state of California, the state Rosenthal Fair Debt Collection Practices Act and the Federal
Fair Debt Collection Practices Act require that, except under unusual circumstances, collectors may not contact you before 8
a.m. or after 9 p.m. They may not harass you by using threats of violence or arrest or by using obscene language. Collectors
may not use false or misleading statements or call you at work if they know or have reason to know that you may not receive
personal calls at work. For the most part, collectors may not tell another person, other than your attorney or spouse, about
your debt. Collectors may contact another person to confirm your location or enforce a judgment. For more information about
debt collection activities, you may contact the Federal Trade Commission at 1-877-FTC-HELP or www.ftc.gov.
Wells Fargo Home Mortgage is a division of Wells Fargo Bank, NA ©2010 Wells Fargo Bank, NA All rights reserved.
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Account Information
Loan Number:

0200232726

Property Address: 10512 W Achillea St
Star ID 83669

Additional Information
• A short sale is designed to help people avoid foreclosure.
• A short sale will reflect as a "paid in full for less than full balance" on your credit report.
• Consult a tax professional on potential tax liability on any unpaid deficiency balance.
• A short sale must be an "arms-length" transaction. The property may not be sold to anyone the
seller has a close personal or business relationship with including family, friends or neighbors.
• A short sale can save some of the embarrassment and stress of a foreclosure action.
Liquidation Contact Numbers
• Loss Mitigation Phone Team - (866) 903-1053
• Loss Mitigation Setup Fax - (866) 969-0103

If you have any questions, please contact us at the numbers listed above.

Sincerely,

Wells Fargo Home Mortgage

000479
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BORR~WER FINANCIAL INFoLnoN

~Freadie

rt~i!\1mc
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w~n-~km~~:t"

Freddie Mac Loan Number

0 ').,.() \) )...3] '1-b

WORK PHONE NUMBER WIIB AREA CODE (BEST TIME TO CALL)
CELL PHONE NUMBER WITH AREA CODE

~ ... ~09-09 H'

(BEST TIME TO CALL)

(BEST TIME TO CALL)
}

7

Do you occ~ the property?
0No~
Yes Itr'No U
Is the property listed for sale? Yes D No
A ent's Name:
A ent's Phone Number:
Have you contacted a credit-counseling agency for help?
Counselor's Name: · '
Counselor's Phone Number.
Counselor's Email: L.lo-/a/. /
Do you receive, and pay, the Real Estate Tax bill on your home or does your lender pay it for you? I do
If you pay it, please provide a copy of your tax statement.
Are the taxes current? Yes.181 NoO
Do you pay for a hazard insurance policy? Yes 0 No 0
the policy current? Yes 0 NoO
If ou a it, lease rovide a co of the olic .
Filing Date:_ _ _ _ _ __
Have you filed for bankruptcy?
If yes,
Yes 0 No~
Chapter 7 D Chapter 13 0
Has your bankruptcy been discharged? Yes 0 No 0 If yes, please provide a ~opy of the discharge order signed by the court.
Number of Dependants:

0

Is

_______, am/are requesting that the Federal Home Loan Mortgage Corporation
' my/our financial situation to determine ifl/we qualify for a workout option.

~~~~~U..U'..£.Le:.~~~~~c,.__

I am having difficulty making my monthly payment because of financial difficulties created by (Please check all that apply):

0
0

gj'
Abandonment of Property
Excessive Obligations
Business Failure
Fraud
0
Casualty Loss
Illness in Family
0
Curtailment of Income
Illness ofMortgagor
0
Death in Family
0
Inability to Rent Property
0
0
Death of Mortgagor .
Incarceration
0
0
Distant Employment Transfer
Marital Difficulties
I believe that my situation is:
0 Short term (under 6 months)
I want to:
8 Keep the Property

0

0
0

Military Service
Payment Adjustment
Payment Dispute
0
Property Problems
0
Title Problems
0
Transferring Property
0
Unemployment
0
~ Long term (over 6 months)
D Sell the Property

~

a

0

Other

Permanent

; ~

· liinationoftllehardshi

,.- ,

::-

If there are additional Liens/Mortgages or Judgments on this property, please name the person (s), company or finn and their respective telephone
numbers.

$
Lien Holde

Name

Balance I Interest Rate

Phone Number

(WITH AREA CODE)

Phone Number

(WIIB AREA CODE)

$
Lien Holder's Name

Balance I Interest Rate

Before mailing, make sure you have signed and dated the form and attached appropriate documentation.
Form 1126
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BORROWER FINANCIAL INFORM.AiilN
LOAN# C):2ti~;L3 .J. 72~

.

BORRO\VER

CO-BORROWER

Is the property listed for e? D Yes
If so wilb wh ?
Have you contacted your credit counseling services for help?

~Yes DNo

Do you~ Real Estate Taxes? (outside of mortgage payments)
Ye• !i(l No
Have you filed bankruptcy?
If Yes,
Filing Date:

Are !he taxes current?

D

D Yes

~ No

Chapter7

"0'.IYesD No
Are !here other liens on the

D

property?

0Yes

Cbapter130

D

No

$
-7-

Unemployment Income

$

Child Support I Alimony

$

$

Disability Income

$

$

Rents Received

$

?

Olber

$

.

Less: Federal and State Tax, FICA

s

$

~

$

Olber

$

Less: Federal and State Tax, FICA

$

Less: Other Deductions (40JK, etc.)

s

7

7

?

0

Less: Olber Deductions (401 K, etc.)

?

Total

Type
Home

Auto Expenses I Insurance

$

Credit Ouds I fnstallment Loan(s)

$

Heallb Insurance

$

Medical

L''

_L~

·o

Other Real Estate

•;>

#

Checking Account(s)

$

Saving I Money Market

s

-Lsooo-

-----·

Child Care I Support I Alimony

$

Food I Spending Money

$

Water I Sewer I Utilities I Phone

$

Olber

$

Total

a

(j

; oS-r1.. w. Ac11~leh. s-'-:S1i r!,

$

-

40lk I ESPO Accounts

$

Stocks I Bonds I CDs

$

Other

$

$

"I agree as follows: My
may
uss, obtain and share infonnation about my mortgage and
situation with 1hlnl panies such as purchascis, real esta1e brokers, insurers, financial institution Creditora ind
cn:dit bmcaus. Discussioas and negotiations of a possible foreclosure alternative will not constitU1e a wai•-.:r of or defense to my lender's right to commence or continue any foreclosure or other collection actioo. and an altemalive to
_ foreclosure will be provided only if an agreement bas been approved in writing by my lender. The information herein is an accurate statement of my financial statns."

Submitted this

fllat7 a re. e/J u +-ch eV

day of

_~=---_,_/_S_-_O-"--Cf _ _ _ _C:-

By'_-=----,-~-;t:-;;;,--~~~~,.-~f--1-~~~~~~~~~~~ Dare~~~~~~~~~~~

000481
1

sure y?u have signe_? and 'J"~ !he form and attach a,copy of yo~ most rea;nt pa~stub ~d bank slalement{s) of your ~hec~ and/or sary~~~ to iL

•
Borrower/Co-Borrower Acknowledgement
1. Under penalty of perjury, I/we certify that all of the information in this affidavit is truthful and the
event(s) identified above has/have contributed to my/our need to modify the terms of my/our
~
mortgage loan.
2. I/we understand and acknowledge the Servicer may investigate the accuracy of my/our
statements, may require me/us to provide supporting documentation, and that knowingly
submitting false information may violate Federal law.
3. I/we understand the Servicer will pull a current credit report on all borrowers obligated on the
Note.
4. I/we understand that if I/we have intentionally defaulted on my/our existing mortgage, engaged
in fraud or misrepresented any fact(s) in connection with this Hardship Affidavit, or if I/we do
not provide all of the required documentation, the Servicer may cancel the Agreement and may
pursue foreclosure on my/our home.
5. I/we certify that my/our property is owner-occupied and I/we have not received a condemnation
notice.
6 .. I/we certify that I/we am/are willing to commit to credit counseling if it is determined that my/our
financial hardship is related to excessive debt.
7. I/we certify that I/we am/are willing to provide all requested documents and to respond to all
Servicer communication in a timely manner. I/we understand that time is of the essence.
8. I/we understand that the Servicer will use this information to evaluate my/our eligibility for a
loan modification or other workout, but the Servicer is not obligated to offer me/us assistance
based solely on the representations in this affidavit.

LJ-p3~09
Borrower Signature
E-mail Address:
Ce 11 Phone#

Date
E-mail Address:

L!_.CL}1 5 u~ ork--41@~ .. GOl77

Cell Phone#

?' ~06 · qj 2-/ 9 ZS

~~~~~~~~~--

2 uE - L( oC/-oCf 87

'

Date

Home Phone#
Work Phone# _ _ _ _ _ _ _ _ _ Work Phone# ;;LC) SSocial Security

- 939 ~ 2/ 8,9

Social Security

000482
Freddie Mac Form 1122

G.

3.

4.

be applied to amounts I owe under the Loan Documents and shall not be refunded to me;
and
I understand that the Plan is not a modification of the Loan Documents and that the Loan
Documents will not be modified unless and until (i) I meet all of the conditions required for
modification, (ii) I receive a fully executed copy of a Modification Agreement, and (iii) the
Modification Effective Date has passed. I further understand and agree that the Lender will
not be obligated or bound to make any modification of the Loan Documents if I fail to meet
any one of the requirements under this Plan.

The Modification. I understand that once Lender is able to determine the final amounts of
unpaid interest and any other delinquent amounts {except late charges) to be added to my loan
balance and after deducting from my loan balance any remaining money held at the end of the
Trial Period under Section 2.D. above, the Lender will determine the new payment amount If I
comply with the requirements in Section 2 and my representations in Section 1 continue to be
true in all material respects, the Lender will send me a Modification Agreement for my signature
which will modify my Loan Documents as necessary to reflect this new payment amount and
waive any unpaid late charges accrued to date. Upon execution of a Modification Agreement by
the Lender and me, this Plan shall terminate and the Loan Documents, as modified by the
Modification Agreement, shall govern the terms between the Lender and me for the remaining
term of the loan.
Additional Agreements. I agree to the following:

A

That, unless a borrower or co-borrower is deceased, all persons who signed the Loan
·
Documents have signed this Plan.

B. To comply, except to the extent that they are modified by this Plan, with all covenants,
agreements, and requirements of Loan Documents, including my agreement to make all
payments of taxes, insurance premiums, assessments, Escrow Items, impounds, and all
other payments, the amount of which may change periodically over the term of my loan.
C. That this Plan constitutes notice that the Lender's waiver as to payment of Escrow Items, if
any, has been revoked, and I have been advised of the amount needed to fully fund my
Escrow Account.
D. That all terms and provisions of the Loan Documents remain in full force and effect; nothing
in this Plan shall be understood or construed to be a satisfaction or release in whole or in part
of the·obligations contained in the Loan Documents. The Lender and I will be bound by, and
will comply with, all of the terms and provisions of the Loan Documents.
E. Notwithstanding anything herein to the contrary, if my final two trial period payments are
received by Wells Fargo Home Mortgage after the close of business on the 151fl calendar day
of the last month of the Trial Period but before the end of the Trial Period, I agree that the
Trial Period shall be extended by one calendar month {the "Additional Trial Periodn}. I agree
· to abide by all terms and provisions of this Trial Period during the additional Trial Period. In
addition, I agree to make a Trial Period Payment in the amount of $696.66 no more than 30
days after the last due date listed in the chart in Section 2 above.
In Witness Whereof, the Lender and I have executed this Plan.
(Seal)
lender

Borrower

By:

0~49~
r£; -;2..?-0

Borro
Date

(Seal)

9

Date
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Investor Loan# 321203593

HOME AFFORDABLE MODIFICATION PROGRAM
LOAN TRIAL PERIOD
(Step One of Two-Step Documentation Process)
Loan Trial Period Effective Date: 05/0112009
1
Borrower rl") : DENNIS D BUTCHER
Lender: Wells Fargo Home Mortgage
Date of first lien Security Instrument and Note: 12/15/2005
Loan Number: 0200232726
Property Address: 10512 W ACHILLEA ST STAR, ID 83669
If I am in compliance with this Loan Trial Period and my representations in Section 1 continue to be true
in all material respects, then the Lender will provide me with a Loan Modification Agreement, as set forth
in Section 3, that would amend and supplement (1) the Mortgage on the Property, and (2) the Note
secured by the Mortgage. The Mortgage and Note together, as they may previously have been amended,
are referred to as the "Loan Documents.• Capitalized terms used in this Plan and not defined have the
meaning given to them in the Loan Documents.
If I have not already done so, I am providing confirmation of the reasons I cannot afford my mortgage
payment and documents to permit verification of all of my income (except that I understand that I am not
required to disclose any child support or alimony unless I wish to have such income considered) to
determine whether I qualify for the offer described in this Plan. .1 understand that after I sign and return
two copies of this Plan to the Lender, the Lender will send me a signed copy of this Plan if I qualify for the
Offer or will send me written notice that I do not qualify for the Offer. This Plan will not take effect unless
and until both I and the Lender sign it and Lender provides me with a copy of this Plan with the Lender's
signature.
1.

·1

My Representations. I certify, represent to Lender and agree:
A.
I am unable to afford my mortgage payments for the reasons indicated in my Hardship
Affidavit and as a result, {i) I am either in default or believe I will be in default under the
Loan Documents in the near future, and (ii) I do not have access to sufficient liquid assets
to make the monthly mortgage payments now or in the near future;
B.
I live in the Property as my principal residence, and the Property has not been
condemned;
C.
There has been no change in the ownership of the Property since I signed the Loan
Documents;
D.
I am providing or already have provided documentation for all income that I receive
(except that I understand that I am not required to disclose any child support or alimony
that I receive. unless I wish to have such income considered to qualify for the Offer);

-::;;z.q--o t::?
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If th
is more than one Borrower or Mortgagor executing this document, each is referred to as ·1·. For purposes of thts document f'/tjD~r
words signifying the singular (such as ·11 shall include the plural (such as "We") and vice versa where appropriate.
..
'
/
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Investor Loan# 321203593

HOME AFFORDABLE MODIFICATION PROGRAM
LOAN TRIAL PERIOD
(Step One of Two-Step Documentation Process)
Loan Trial Period Effective Date: 05/01/2009
Borrower ("I") 1: DENNIS D BUTCHER
Lender: Wells Fargo Home Mortgage
Date of first lien Security Instrument and Note: 12/15/2005
Loan Number: 0200232726
Property Address: 10512 W ACHILLEA ST STAR, ID 83669
If I am in compliance with this Loan Trial Period and my representations in Section 1 continue to be true
in all material respects, then the Lender will provide me with a Loan Modification Agreement, as set forth
in Section 3, that would amend and supplement (1) the Mortgage on the Property, and (2) the Note
secured by the Mortgage. The Mortgage and Note together, as they may previously have been amended,
are referred to as the "Loan Documents." Capitalized terms used in this Plan and not defined have the
meaning given to them in the Loan Documents.
If I have not already done so, I am providing confirmation of the reasons I cannot afford my mortgage
payment and documents to permit verification of all of my income (except that I understand that I am not
required to disclose any child support or alimony unless I wish to have such income considered) to
determine whether I qualify for the offer described in this Plan. I understand that after I sign and return
two copies of this Plan to the Lender, the Lender will send me a signed copy of this Plan if I qualify for the
Offer or will send me written notice that I do not qualify for the Offer. This Plan will not take effect unless
and until both I and the Lender sign it and Lender provides me with a copy of this Plan with the Lender's
signature.

1.

My Representations. I certify, represent to Lender and agree:
A.

B.
C.
D.

I am unable to afford my mortgage payments for the reasons indicated in my Hardship
Affidavit and as a result, (i) I am either in default or believe I will be in default under the
Loan Documents in the near future, and (ii) I do not have access to sufficient liquid assets
to make the monthly mortgage payments now or in the near future;
I live in the Property as my principat residence, and the Property has not been
condemned;
There has been no change in the ownership of the Property since I signed the Loan
Documents;
I am providing or already have provided documentation for all income that I receive
(except that I understand that I am not required to disclose any child support or alimony
that I receive, unless I wish to have such income considered to qualify for the Offer);

5'-5-oy
1

If there i
ore than one Borrower or Mortgagor executing this document, each is referred to as "I". For purposes of this document
words signifying the singular (such as "I") shall include the plural (such as "we") and vice versa where appropriate.
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•
E.

~.
G.

2.

•

Under penalty of perjury, all documents and information I have provided to Lender
pursuant to this Plan, including the documents and information regarding my eligibility for
the program, are true and correct; and
If Lender requires me to obtain credit counseling, I will do so.
If I have been discharged in a Chapter 7 bankruptcy proceeding subsequent to the
execution of the Loan Documents. Based on this representation, Lender agrees that I
will not have personal liability on the debt pursuant to this Plan.

The Loan Trial Period. On or before each of the following due dates, I will pay the Lender the
amount set forth below $696.66, which includes payment for Escrow Items, including real estate
taxes, insurance premiums and other fees, if any, of U.S. $148.43.

Trial Period
Payment
$696.66
$696.66
$696.66

Trial Period
Payment#

1
2

3

Due Date
On or Before

05/01/2009
06!01/2009
07/01/2009

The Trial Period Payment is an estimate of the payment that will be required under the modified
loan terms, which will be finalized in accordance with Section 3 below.
During the period - commencing on the date of this Plan and ending on the earlier of: (i) the first
day of the month following the month in which the last Trial Period Payment is due 08/01/09 or
(ii) termination of this Plan, I understand and acknowledge that
A
B.

TIME IS OF THE ESSENCE under this Plan;
Except as set forth in Section 2.C. below, the Lender will suspend any scheduled foreclosure
sale, provided I continue to meet the obligations under this Plan, but any pending foreclosure
action will not be dismissed and may be immediately resumed from the point at which it was
suspended if this Plan terminates, and no new notice of default, notice of intent to accelerate,
notice of acceleration, or similar notice will be necessary to continue the foreclosure action,
all rights to such notices being hereby waived to the extent permitted by applicable law;
·
C. If my property is located in Georgia; Hawaii, Missouri, or Virginia and a foreclosure sale is
currently scheduled, the foreclosure sale will not be suspended and the lender may foreclose
if I have not made each and every Trial Period Payment that is due before the scheduled
foreclosure sale. If a foreclosure sale occurs pursuant to this Section 2.C., this agreement
shall be deemed terminated;
D. The Lender will hold the payments received during the Trial Period in a non-interest bearing
account until they total an amount that is enough to pay my oldest delinquent monthly
payment on my loan in full. If there is any remaining money after such payment is applied,
such remaining funds will be held by the Lender and not posted to my account until they total
an amount that is enough to pay the next oldest delinquent monthly payrrient in full;
E. When the Lender accepts and posts a payment during the Trial Period it will be without
prejudice to, and will not be deemed a waiver of, the acceleration of the loan or foreclosure
action and related activities and shall not constitute a cure of my default under the Loan
Documents unless such payments are sufficient to completely cure my entire default under
the Loan Documents;
F. If prior to the Modification Effective Date, (i) the Lender does not provide me a fully executed
copy of this Plan and the Modification Agreement; (ii) I have not made the Trial Period
payments required under Section 2 of this Plan; or (iii) the Lender determines that my
representations in Section 1 are no longer true and correct, the Loan Documents will not be
modified and this Plan will terminate. In this event, the Lender will have all of the rights and
remedies provided by the Loan Documents, and any payment I make under this Plan shall

000486
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•
E.

F.
G.

Under penalty of perjury. an documents and information I have provided to Lender
pursuant to this Plan, including the documents and lnfonnation regarding my eligibility for
the program, are true and correct; and
If Lender requires me to obtain cre<flt counseling, I will do so.
If I have been dischaiged in a Chapter 7 bankruptcy proceeding subsequent to the
execution of the Loan Documents. Based on this represenlation. Lender agrees that I
will not have personal liability on the debt pursuant to this Plan.

2. The Loan Trial Period. On or before each of the following due dates, I will pay the Lender the
amount set forth below $696.66. which includes payment for Escrow Items. including real estate
taxes, insurance premiums and other fees. if any, of U.S. $148.43.

Trial Period
Pavment#
1

Trial Period
Pavment
. $696.66

2
3

$696.66
$696.66

Due Date

On or Before
05/0112009
06/0112009
07/0.1/2009

The Trial Period Payment is an estimate of the payment that wiU be required under the modified
loan terms. which wUI be finalized in accordance with Section 3 below.

During the period - commencing on the date of this Plan and ending on the earlier ot. (i) the first
day of the month following the month in which the fast Trial Period Payment is due 08/01/09 or
(ii) termination of this Plan•. I understand and acknowledge that
A

TIME IS OF THE ESSENCE under this Plan;
B. ·
as set forth in Section 2.C. below, 1he Lender will suspend any scheduled foreclosure
sale, provided I continue to meet the obligations under this Plan, but any pending foreclosure
action will not be d'ismfssed and may be immeCfiately resumed from the point at which it was
suspended if this Plan tenninates, and no new notice of default. notice of intent to acceterate.
notice of acceleration, or similar notice wDI be necessary to continue the forecfosure action,
aB rights to such notices being hereby waived to the extent permitted by applicable law;
C. If my property is loc:ated in Georgia.
Missouri, or Vuginia and a foreclosure safe is
currently scheduled, the foraclosure sale will not be suspended and the lender may foreclose
if I have not made each and every Trial Period Payment that is due before the scheduled
~reclosure sale. If a foreclosure sale occurs pursuant to this SecUon 2.C•• this agreement
shall be deemed terminated;
D. The Lender will hold the payments received during lhe Trial Period in a norHmerest bearing
account until they total an amount that is enough tO pay my oldest delinquent monthly
payment on my loan in fUD. If there is any remaining money after such payment is ~.
such remaining funds wiH be held by the ~der and not posted to my account until they total
an amount that is enough to pay the next oldest delinquent monthly payment in full;
E. When the Lender accepts and pos(s a payment during the Trial Period it will be without
prejudice to. and wrll not be deemed a waiver of, the acceleratfon of the loan or foreclosure
action and related activities and shaD not constilute a cure of my default under the Loan
Documents unless such payments are sufficient to completely cure my entire default under

excei:>t

Hawaii.

the loan Documents;
F.

If prior to the Mocflfication Effective Date, (i) the Lender does not provide me a fully executed
copy of this Plan and the Modification.Agreement; (ii) I have not made the Trial Period
payments required under Section 2- of this Plan; or (iii) the Lender determines that my
representations in Section 1 are no ·1onger true and cmect. the Loan Documents wiU not be
mocflfied and this Plan w!D terminate. In this event. the Lender wil! have a!I of the rig~ and
remedies provided by the Loan Documen!s, and any payment I make under this Plan shall

000487
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be applied to amounts I awe under the Loan Documents and shaB not be refunded':~ me;

and

.

.

.·

G. I undeistmid lhat the Plan· is not a modification of ttl8LoanDocuments.andthat1he loan
Documents wiB not be modified unless and until (i) I meet aD of the conditions required ~
modification, {B) I receive a fully ~J!ed aJJJY Of a ModiflcatiDlt Agreement. and {iii) the
Modification Effective Date has passed I Uther undei*11d and agree that the Lender will
not be obHgated or bound to make any modification of the Loan Documenls if I fail to meet
any one of the requirements under 1his Plan.
·
3.

4.

The llodiftcallon. I undelstand that once lender Is able 1D c:tetermfne the final amounts of
unpaid Interest and any other delinquent amounts (ex.cept late charges) to be added to my loan
balance and afier dedldng trom my 1oan balma any nlfric1flmio money held at the erid or the
Trial Period under Se:ctiort 2.D. above. the lender wm delennlne the new payment amount If 1
. comply wfth the requirementB in Section 2· and my repesontalioJls in Section 1 continue fD be
true in au rnalerial respecls. lhe lender will send me a ModiftcaUon Agreement far my signature
which ~ modify my Loan Documents as necessary to ieflect this new payment ~ and
waive any unpaid labn:hargas accrued to date. Upon execuUon of a Modiftcation Agreement by
the lender and me. this Plan shalJ tesmbmte and !he Loan Documents. as modified by the
Modification Agreement. shall govern lhe ferms between the Lender and me for the remaining
term of the loan. .

Addldonal Agreements. I agree to the following:

That. W1les8 a bon.caer «co-borrower Is ~aaaed, all persons who signed the Loan
Documents have signed Ibis Plan.
.
B. To comply. except to the exlent that they are modifut by this_ Plan. wilb. aD covenants..
agreements. and requirements of Loan Documents, lndudtng my a,greement 11> make all
payments of taxes. insurance premiums. assessments. Escrow Hems, impounds. and au
other~ the~ of which may chmige periodfcally over the 1afm of my loan.

A

C. That lhi& Plan constib.des notice that the Lender"s waiver as 1D paymept of EscraW Items. if
any, has been revoked.· and I have been advised of the amount needed to fuBy fund my
.Escrow Account
.

0. That ~ terms and provisions of lhe Loan Documents remain In fuD force and eff8ct nolhing

in this Plan shall be undelstood «construed 1o be a aatisfcdion or release in whole or In pall
· of the·obagalfot-. axdailed in the loan Documenfs. The l.snder and I W11t be bound by, amt
will comply with. aD of the tenns·anct provisions of the Loan Ooc:uments.
·
E. N~anYJbloq.hemio_fQ..fba:.QllDbaiYr"Til.~fCnl..tMl..tR!..~..m~----~ by_Wf:!!s ~Heme M::a-~ afier 1:11! dDse a tusiness.·at -!be 1=4 1 . . , . . . , .

_._
. _________

cl the ast

~ d

!:!! Ta Pa:rld

°"'

tu~ Ille aid· d a.1:;8~ .l~-ll:lllf-.,

72•~·~l'lees.'S~-'·':ae,1 , . ldll,'~•-.,,.ifl•Mlld~;~~~
... •:•> __ ;,, '
i.tr ~ 11yatr-renmrsmt~ oftfiiSrnaf PiiriOcrdUring
addfUonaJ Trial Period. ·1n,,,____ _
addition. I agree to make a Trial Period Payment in Ute ·amount of $696.66 no
than 30 ·
days after the last due date listed in the chart in Sedion 2 abcNa.

u.e

l

.

nm
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E.

F.
G.

2.

HN'f'vcl 3/r-·w
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Under penalty of perjury, all documents and information I have provided to Lender
pursuant to this Plan, including the documents and information regarding my eligibility for
the program, are true and correct; and
If Lender requires me to obtain credit counseling, I will do so.
If I have been discharged in a Chapter 7 bankruptcy proceeding subsequent to the
execution of the Loan Documents. Based on this representation, Lender agrees that I
will not have personal liability on the debt pursuant to this Plan.

The Loan Trial Period. On or before each of the following due dates, I will pay the Lender the
amount set forth below $696.66, which includes payment for Escrow Items, including real estate
taxes, insurance premiums and other fees, if any, of U.S. $148.43.
Trial Period
Payment#
1
2

Trial Period
Payment
$696.66
$696.66
$696.66

3

Due Date
On or Before
05/01/2009
06/01/2009
07/01/2009

The Trial Period Payment is an estimate of the payment that will be required under the modified
loan terms, which will be finalized in accordance with Section 3 below.
During the period - commencing on the date of this Plan and ending on the earlier of: (i) the first
day of the month following the month in which the last Trial Period Payment is due 08/01/09 or
(ii) termination of this Plan, I understand and acknowledge that:

A
B.

C.

D.

E.

F.

TIME IS OF THE ESSENCE under this Plan;
Except as set forth in Section 2.C. below, the Lender will suspend any scheduled foreclosure
sale, provided I continue to meet the obligations under this Plan, but any pending foreclosure
action will not be dismissed and may be immediately resumed from the point at which it was
suspended if this Plan terminates, and no new notice of default, notice of intent to accelerate,
notice of acceleration, or similar notice will be necessary to continue the foreclosure action,
all rights to such notices being hereby waived to the extent permitted by applicable law;
If my property is located in Georgia, Hawaii, Missouri, or Virginia and a foreclosure sale is
currently scheduled, the foreclosure sale will not be suspended and the lender may foreclose
if I have not made each and every Trial Period Payment that is due before the scheduled
foreclosure sale. If a foreclosure sale occurs pursuant to this Section 2.C., this agreement
shall be deemed terminated;
The Lender will hold the payments received during the Trial Period in a non-interest bearing
account until they total an amount that is enough to pay my oldest delinquent monthly
payment on my loan in full. If there is any remaining money after such payment is applied,
such remaining funds will be held by the Lender and not posted to my account until they total
an amount that is enough to pay the next oldest delinquent monthly payment in full;
When the Lender accepts and posts a payment during the Trial Period it will be without
prejudice to, and will not be deemed a waiver of, the acceleration of the loan or foreclosure
action and related activities and shall not constitute a cure of my default under the Loan
Documents unless such payments are sufficient to completely cure my entire default under
the Loan Documents;
If prior to the Modification Effective Date, (i) the Lender does not provide me a fully executed
copy of this Plan and the Modification Agreement; (ii) I have not made the Trial Period
payments required under Section 2 of this Plan; or (iii) the Lender determines that my
representations in Section 1 are no longer true and correct, the Loan Documents will not be
modified and this Plan will terminate. In this event, the Lender will have all of the rights and
remedies provided by the Loan Documents, and any payment I make under this Plan shall
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MAKING HOMEAFFORDABLE

NOTICE TO BORROWERS

Be advised that you are signing the following documents under penalty of
perjury. Any misstatement of material fact made in the completion of these
documents including but not limited to misstatement regarding your
occupancy in your home, hardship circumstances, and/or income will
subject you to potential criminal investigation and prosecution for the
following crimes: perjury, false statements, mail fraud, and wire fraud. The
information contained in these documents is subject to examination and
verification.
Any potential misrepresentation will be referred to the
appropriate law enforcement authority for investigation and prosecution.

By signing the enclosed documents you certify, represent and agree that:
"Under penalty of perjury, all documents and infonnation I have provided to
Lender in connection with this Agreement, including the documents and
information regarding my eligibility for the program, are true and correct."

SIGTARP Hotline
If you are aware of fraud, waste, abuse, mismanagement or misrepresentations affiliated with the
Troubled Asset Relief Program, please contact the SIGTARP Hotline by:
Online F(;mn:
Phone:
Fax:
Mail to:

www.SIGTARP.gov
877-SIG-2009 (toll-free)
202-622-4559
Hotline
Office of the Special Inspector General
For The Troubled Asset Relief Program
1500 Pennsylvania Ave., NW. Suite 1064
Washington, D.C. 20220

EXHIBIT I .

For a!I other inquiries related to your mortgaqe, please contact your Lender.

H
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Home Affordable Modification Program
Hardship Affidavit
Borrower Name:
Co-Borrower Name:
Property Street Address:
Property City, ST, Zip:
Servicer:
·
Loan Number:

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W ACHILLEA ST
STAR, ID 83669
Wells Fargo Home Mortgage
0200232726

In order to qualify for Wells Fargo Home Mortgage's offer to enter into an agreement to modify my
loan under the federal government's Honie Affordable Modification Program {the "Agreemenf), I/we
am/are submitting this form to the Servicer and indicating by my/our checkmarks {""") the one or
more events that contribute to my/our difficulty making payments on my/our mortgage loan.
Borrower Ce:-f!Srrower

0

K:.J

My income has been reduced or lost. For example: unemployment, underemployment,
reduced job hours, reduced pay, or a decline in self-employed business earnings. I have
provided details below under "Explanation."
.

0

~

My household financial circumstances have changed. For example: death in family,
serious or chronic illness, permanent or short-term disability, increased family
responsibilities {adoption or birth of a child, taking care of elderly relatives or other family
members). I have provided details below under "Explanation."

D

My expenses have increased. For example: monthly mortgage payment has increased
or will increase, high medical and health~care costs, uninsured losses {such as those due
to fires or natural disasters), unexpectedly high utility bills, increased real property taxes.
I have provided details below under "Explanation."

D

!RI

My cash reserves are insufficient to maintain the payment on my mortgage loan and
cover basic living expenses at the same time. Cash reserves include assets such as
cash, savings, money market funds, marketable stocks or bonds {excluding retirement
accounts). Cash reserves do not include assets that serve as an emergency fund
{generally equal to three times my monthly debt payments). I have provided details below
under "Explanation."

D

~

My monthly debt payments are excessive, and I am overextended with my creditors. I
may have used credit cards, home equity loans or other credit to make my monthly
mortgage payments. I have provided details below under "Explanation."

0

181

There are other reasons I/we cannot make our mortgage payments. I have provided
details below under "Explanation."
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To accept this offer, use the return envelope provided and send the following items to us at 3480
Stateview Blvd. MAC X7802-03H Fort Mill, SC 29715 no later than 04/29/2009:
o

Two copies of the enclosed Trial Period signed by all borrowers,

X

Your first month's trial period payment in the amount of $696.66,

d\

k

o

/

The enclosed Hardship Affidavit completed and signed by all borrowers (no notary required),
A signed and dated copy of the IRS Form 4506-T (Request for Transcript of Tax Return) for
each borrower (borrowers who filed their tax returns jointly may send in one IRS Form 4506-T
signed and dated by both of the joint filers), and
Documentation to verify all of the income of each borrower (including any alimony or child
support that you choose to rely upon to qualify). This documentation should include:
For each borrower who is a salaried employee:
o
Copy of the most recent filed federal tax return with all schedules; and
o
Copy of the two most recent pay stubs.
For each borrower who is self-employed:
o
Copy of the most recent filed federal tax return with all schedules, and
o
Copy of the most recent quarterly or year-to-date profit/loss statement.
For each borrower who has income such as Social Security, disability or death
benefits, pension, public assistance, or unemployment:
o
o

Copy of most recent federal tax return with all schedules and W-2 or copies of two
most recent bank statements.
Copy of benefits statement or letter from the provider that states the amount,
frequency and duration of the benefit. Such benefit must continue for at least 3
years to be considered qualifying income under this program.

For each borrower who is relying on alimony or child support as qualifying income:
o Copy of divorce decree, separation agreement or other written agreement or decree
that states the amount of the alimony or child support and period of time over which
it will be received. Payments must continue for at least 3 years to be considered
qualifying income under this program.
o, Proof of full, regular and timely payments; for example deposit slips, bank
statements, court verification or filed federal tax return with all schedules.
For each borrower who has rental income:
o Copies of most recent two years filed federal tax returns with all schedules,
including Schedule E-Supplement Income and Loss. Rental income for qualifying
purposes will be 75% of the gross rent.
If you have other types of income or have questions about the documentation required,
please contact us at (800) 416-1472.

You must send in both signed copies of the Trial Period, all required income documentation, and your
first trial period payment by this date. If you can not provide the documentation within the time frame
provided, please contact us to request an extension of time to gather your documents. We encourage
you to make a copy of all documents for your records. Please do not send original income documentation as
copies are acceptable.
FHLMC
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How long will it take to process my modification request and determine if l qualify for the program?
It may take up to 30 days for us to receive and review your documents. We will process your modification
request as quickly as possible. Please note, however, that your modification will not be effective unless
you meet all of the applicable conditions, including making all trial period payments.

What if my trial period payment is less than the payment I currently owe on my loan?
We will add the difference between the monthly payment that you currently owe on your loan and the trial
period payment to your loan balance and allow you to pay it over the remainder of the modified loan term.

What do you do with my first trial period payment if I do not qualify for the program?
Your first trial payment will be applied to your existing loan in accordance with the terms of your loan
documents. If you don't qualify for the program, we will help you evaluate other options to help you keep
your home or ease your transition to a new home.

Will a foreclosure occur if I participate in the Home Affordable Modification program?
As long as you comply with the terms of the Trial Period, we will not start foreclosure proceedings or
conduct a foreclosure sale if foreclosure proceedings have started. If you fail to comply with the terms of
the Trial Period and do not make other arrangements. your loan will be enforced according to its original
terms, which could include foreclosure.

What happens to my trial period payments if I do not comply with the terms of the Trial Period?
Your trial period payments will be applied to your existing loan according to the terms of your loan
documents.

If I get a Home Affordable Modification, can my modified loan terms ever revert to the original loan
terms?
No. This is one of the advantages of the Home Affordable Modification program. Once your loan is
modified, the new terms stay in place for the remainder of your loan.

Do all borrowers have to sign the Trial Period and other documents?
Unless a borrower or co-borrower is deceased, all borrowers who signed the original loan documents must
sign the Trial Period, the Modification Agreement and all other required modification documents. Contact
your servicer if it would be difficult or impossible for you to comply with this requirement.

Could my trial period payment be more than my current payment?
Yes. For example, if your current payment does not include an escrow payment and you are now required
to make monthly escrow payments, your trial period payment could be higher than your current payment.
Note, however, that the increase in your payment under these circumstances would be offset by other tax
and insurance bills you would no longer have to pay directly as we will pay those for you out of your escrow
account.

Will my modified loan eliminate any variable rate feature from my current loan?
Yes, your modified loan will eliminate any variable rate feature from your current loan. The Modification
Agreement will reflect a fixed interest rate no higher than your current rate to be paid over the remaining life
of your loan. If the initial interest rate on your modified loan is less than the current market rate for 30
year fixed-rate Joans (the "Market Rate"), your modified interest rate may increase after the 5th year by no
more than 1% in any year and to a rate that is no higher than the Market Rate.
Freddie Mac Form 1123
FHLMC
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ACKNOWLEDGEMENTANDAGREEMENT
In making this request for consideration under the Making Home Affordable Program, I certify under penalty of perjury:

1.

That all of the information in this document is truthful and the event(s) identified on page 1 is/are the reason that I
need to request a modification of the terms of my mortgage loan, short sale or deed-in-lieu of foreclosure.

2.

I understand that the Servicer, the U.S. Department of the Treasury, or their agents may investigate the accuracy of my
statements and may require me to provide supporting documentation. I also understand that knowingly submitting false
information may violate Federal law.

3.

I understand the Servicer will pull a current credit report on all borrowers obligated on the Note.

4.

I understand that if I have intentionally defaulted on my existing mortgage, engaged in fraud or misrepresented any
fact(s) in connection with this document, the Servicer may cancel any Agreement under Making Home Affordable and
may pursue foreclosure on my home.

5.

That: my property is owner-occupied; I intend to reside in this property for the next twelve months; I have not received
a condemnation notice; and there has been no change in the ownership of the Property since I signed the documents
for the mortgage that I want to modify.

6.

I am willing to provide all requested documents and to respond to all Servicer questions in a timely manner.

7.

I understand that the Servicer will use the information in this document to evaluate my eligibility for a loan modification
or short sale or deed-in-lieu of foreclosure, but the Servicer is not obligated to offer rne assistance based solely on
the statements in this document.

8.

I am willing to commit to credit counseling if it is determined that my financial hardship is related to excessive debt.

9.

I understand that the Servicer will collect and record personal information, including, but not limited to, my name,
address, telephone number, social security number, credit score, income, payment history, government monitoring
information, and information about account balances and activity. I understand and consent to the disclosure of my
persor1al information and the terms of any Making Home Affordable Agreement by Servicer to (a) the U.S. Department
of the Treasury, (b) Fannie Mae and Freddie Mac in connection with their responsibilities under the Homeowner
Affordability and Stability Plan; (c) any investor, insurer, guarantor or servicer that owns, insures, guarantees or services
my first lien or subordinate lien (if applicable) mortgage loan(s); (d) companies that perform support services in
conjunction ~th 'king Home Affo. rdabl?d (e) any HUD-certified housing counselor.
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Date

Co-Borrower Signature

Date

Ifyou have questions about this document or the modification process, please call your servicer.
Ifyou have questions about the program that your servicer cannot answer or need further counseling,
you can call the Homeowner's HOPE™ Hotline at 1-888-995-HOPE (4673). The Hotline can help with questions about
the program and offers free HUD-certified counseling services in English and Spanish.
-·----·--

-· -·111.'

r-sss=-995-~Qf.~-... ____
HOPE'" Hotline
--~-s

Homeowner

Be advised thai by s;gning this document you understand that any documents and information you submit to your servicer in connection with the Making
Home Affordable Program are under penalty of perjury. Any misstatement of material fact made in the completion of these documents including but not
limited to misstatement regarding your occupancy in your home, hardship circumstances, and/or income, expenses, or assets wii! subject you to potential
criminal investigaLon and prosecution for the foliowing crimes: oerjury, false statements, mail fraud, and >Vire fraud. The information contained in these
documents is subiecr to e:..aminarion and verification. Any potential misrepresentation wii! be referred to the appropriate law
enforcement authority for in-vestigation and prosecution. By signing this document you certify, represent and agree that:
"Under penaitv of pequry, ail documents and information i have provided to Lender in connection with the Making Horne
.l\ffordabie Program, incluclinci the clocumenrs and infonnanon regarding my eligibility for the program. are true and correct:

if you are aw·are of fraud, waste, abuse, mismanagement or misrepresentations affiliated with the Troubled Asset Relief Program,
please contact the S:C,TARP f lotl!ne bv caiiing 1-877-SIG-2009 (toi!-freej, 202-622-4559 {fax), or wwwsigtarp.9ov. Mail can be sent
to Hotline Office of the Special Inspector General for Troubied Asset Relief Program, 180 I L St NW, Washington, DC 20220.
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You may be able to make your payments more affordable.

Act now to get the help you need!

September 18, 2009
Dennis D Butcher and Margaret A Butcher
10512 W. Achillea St
Star, ID 83669

Subject: Extension of your trial modification period under the Home Affordable Modification program
Wells Fargo Home Mortgagefoannumber0200232726 ·
·· ·
Dear Dennis D Butcher and Margaret A Butcher:
A few months ago, you agreed to a modification of your mortgage under the government's Home Affordable
Modification program. As part of that program, you successfully made three monthly payments under the trial
payment period. We congratulate and thank you for meeting this important step in the modification process.
However, we still need additional documentation from you to finalize your Home Affordable Modification and
we are extending your trial period so you can get us the required information by October 01, 2009.
Gather the missing documents needed to complete your modification
We sent you a package of information after you agreed to the trial payment period. Please understand that making
the trial payments is only part of what's required to complete this modification. You must also supply the
information and documents that were requested. As of the date of this notification, we still need the following
items from you:
·
• Copy of the two most recent pay stubs
• Hardship Affidavit
• Signed and dated copy of the IRS Form 4506-T
• Copy of the most recent filed federal tax return with all schedules
Continue to make your trial period payments during this two-month extension
Because you have shown good faith in making your trial payments, we are granting a one-time extension of this
trial period - for two months. You can use this time to gather and send in the required documents listed above.
Here is what you need to know:
• Your trial period is extended according to the schedule below as a one-time ·only offer.
• Payment Schedule: $696.66 due I 0/1/2009 and $696.66 due 11/1/2009
• You must return the documents listed above and make these additional trial period payments to still be
considered for this loan modification that will bring you financial relief.
• Return the documents listed above and trial period payments to:
Wells Fargo Home Mortgage
1000 Blue Gentian Road
Suite 300, MAC 9999-0IN
Eagan, MN 55121
Return the documents to still be considered for the Home Affordable Modification

000495
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April 15, 2009

DENNIS D BUTCHER
10512 W. ACHILLEA ST
STAR, ID 83669
Dear DENNIS D BUTCHER

Loan #: 0200232726
Property Address: 10512 WACHILLEA ST STAR, ID 83669

Sometimes a financial hardship can make it difficult to make mortgage payments. As your mortgage
servicer, we want to help you stay in your home. We have customized the enclosed Home Affordable
Modification Program Loan Trial Period to make your payment more affordable. If you qualify under the
federal government's Home Affordable Modification program and comply with the terms of the Home
Affordable Modification Trial Period, we will modify your mortgage loan and you can avoid foreclosure.

There is no fee for this program.
Detailed instructions on what y_ou need to do to take advantage of this offer are set forth on the enclosed
document entitled "What You Must Do Now." Generally, you will need to:
•
•
•

Explain the financial hardship that makes it difficult for you to pay your mortgage loan using the
Hardship Affidavit (enclosed).
Submit the required documentation of your income.
Make timely monthly trial-period payments.

The monthly trial period payments are based on the income information that you have provided and are our
estimate of what your payment would be if we are able to modify your loan under the terms of the program.
Your monthly payment under the Trial Period may change or, you may not qualify for the Home Affordable
Modification program, if your income documentation does not support the income amount you previously
provided in our discussions.
If you do not qualify for a loan modification, we will work with you to explore other options available to help
you keep your home or ease your transition to a new home.
Please let us know no later than 04/29/2009that you accept the Trial Period. Now is the time to act. We are
ready to help you. Please take the steps outlined on the enclosed document "What You Must Do Now."
If you have any questions, please contact us at (800) 416-1472.

Sincerely,
Ben Windust
Senior Vice President
Wells Fargo Home Mortgage

Attachments: What You Must Do Now
Important Workout Information
Frequently Asked Questions
Two copies of the Trial Period
Hardship Affidavit
IRS Form 4506-T

Freddie Mac Form 1123
FHLMC
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Your remaining trial period payments in the amount of $696.66 will be due on or before 06/01/09 and
07/01/09. These payments should be sent instead of, not in addition to, your normal monthly
mortgage payment. If the trial period payments are made in amounts different from the amount stated, your
loan may not be modified.

•

We will notify you if you do not qualify for this program. If that occurs, we encourage you to discuss with
us other alternatives that may help you keep your home or ease your transition to another home.

•

If you cannot afford the trial period payments shown above, but want to remain in your home, or if you
want to leave your home and avoid foreclosure, please call us at (800) 416-1472. We may be able to
help you.
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NO FEES. There are no fees under the Home Affordable Modification program.

•

TRIAL PERIOD/MODIFICATION AGREEMENT. The Trial Period is the first step. Once we are able to
finalize your modified loan terms, we will send you a loan modification agreement, which will reflect the
terms for your modified loan. In addition to successfully completing the trial period, you will need to sign
and promptly return to us both copies of the Modification Agreement or your loan can not be modified.

•

NEW PRINCIPAL BALANCE. Any past due amounts as of the end of the trial period, including unpaid
interest, real estate taxes, insurance premiums and certain assessments paid on your behalf to a third
party, will be added to your mortgage loan balance. If you fulfill the terms of the trial period including,
but not limited to, making the trial period payments, we will waive ALL unpaid late charges at the
end of the trial period.

•

ESTIMATED MONTHLY PAYMENT. At this time, we are not able to calculate precisely the Past Due
Arrearage Amount or the amount of your modified loan payment that will be due after successful
completion of the trial period. However, based on information we currently have, your trial period payment
should be close to your modified loan payment. As we near the end of the trial period, we will calculate
any past due amount to determine your new permanent monthly payment and other modified loan terms.

•

[ESCROW ACCOUNT. The terms of your Trial Period and your Modification Agreement will require the
servicer to set aside a portion of your new monthly payment in an escrow account for payment of your
property taxes, insurance premiums and other required fees. Your current loan may also require escrows.
If it does not, the previous waiver of escrows is cancelled under your Trial Period. Wells Fargo Home
Mortgage will draw on this account to pay your real estate taxes and insurance premiums as they come
due. Please note that your escrow payment amount may adjust annually, so the amount of your monthly
payment that the servicer must place in escrow will also adjust as permitted by law. This means that your
monthly payment may change after the first year. Your initial monthly escrow payment will be $148.43.

•

[ESCROW SHORTAGE. Due to the timing of your tax and insurance payments, we have determined that
there is a shortage of funds in your escrow account in the amount of $0.00. You may pay this amount over
a five-year (60 months) period. This monthly payment has already been included in the monthly escrow
payment stated above. If you wish to pay the total shortage now, please contact us.

•

BORROWER INCENTIVE. If your monthly mortgage payment (principal, interest, property taxes,
hazard insurance, flood insurance, condominium association fees and homeowner's association fees,
as applicable, but excluding mortgage insurance) is reduced through the Home Affordable Modification
Program by six percent or more and if you make your monthly mortgage payments on time, you will
accrue a monthly benefit equal to the lesser of: (i) $83.33 or (ii) one-half of the reduction in your
Freddie Mac Form 1123
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To accept this offer, use the return envelope provided and send the following items to us at 3480
Stateview Blvd. MAC X7802-03H Fort Mill, SC 29715 no later than 04/29/2009:

o

Two copies of the enclosed Trial Period signed by all borrowers,

o

Your first month's trial period payment in the amount of $696.66,

o

The enclosed Hardship Affidavit completed and signed by all borrowers (no notary required),

o A signed and dated copy of the IRS Form 4506-T (Request for Transcript of Tax Return) for
each borrower (borrowers who filed their tax returns jointly may send in one IRS Form 4506-T
signed and dated by both of the joint filers), and

o

Documentation to verify all of the income of each borrower (including any alimony or child
support that you choose to rely upon to qualify). This documentation should include:
For each borrower who is a salaried employee:
o
Copy of the most recent filed federal tax return with all schedules; and
o
Copy 9f the two most recent pay stubs.
For each borrower who is self-employed:
o
Copy of the most recent filed federal tax return with all schedules, and
o
Copy of the most recent quarterly or year-to-date profit/loss statement.
For each borrower who has income such as Social Security, disability or death
benefits, pension, public assistance, or unemployment:
o
o

Copy of most recent federal tax return with all schedules and W-2 or copies of two
most recent bank statements.
Copy of benefits statement or letter from the provider that states the amount,
frequency and duration of the benefit. Such benefit must continue for at least 3
years to be considered qualifying income under this program.

For each borrower who is relying on alimony or child support as qualifying income:
o Copy of divorce decree, separation agreement or other written agreement or decree
that states the amount of the alimony or child support and period of time over which
it will be received. Payments must continue for at least 3 years to be considered
qualifying income under this program.
o Proof of full, regular and timely payments; for example deposit slips, bank
statements, court verification or filed federal tax return with all schedules.
For each borrower who has rental income:
o Copies of most recent two years filed federal tax returns with all schedules,
including Schedule E-Supplement Income and Loss. Rental income for qualifying
purposes will be 75% of the gross rent.
If you have other types of income or have questions about the documentation required,
please contact us at (800) 416-1472.
You must send in both signed copies of the Trial Period, all required income documentation, and your
first trial period payment by this date. If you can not provide the documentation within the time frame
provided, please contact us to request an extension of time to gather your documents. We encourage
you to make a copy of all documents for your records. Please do not send original income documentation as
copies are acceptable.
Freddie 000498
Mac Form 1123
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monthly mortgage payment. As long as your mortgage loan does not become 90 days delinquent, we
will apply your accrued monthly benefit to your mortgage loan and reduce your principal balance on or
after the first through fifth anniversaries of the date your modification goes into effect. If your modified
mortgage loan ever becomes 90 days delinquent, you will lose all accrued but unapplied principal
reduction benefits and will no longer be eligible to accrue additional principal reduction benefits· even if
the mortgage loan is later brought current.
•

CREDIT COUNSELING. If you have very high levels of debt you will be required to obtain credit
counseling under the Home Affordable Modification program.
This communication is an attempt to collect a debt and any information obtained will be used for that
purpose. However, if you have received a discharge of this debt in bankruptcy or are currently in a
bankruptcy case, this notice is not intended as an attempt to collect a debt and, this company has a
security interest in the property and will only exercise its rights as against the property.
With respect to loans located in the State of California, the state Rosenthal Fair Debt Collection Practices
ACT and the federal Fair Debt Collection Practices Act require that, except under unusual circumstances,
collectors may not contact you before 8 a.m. or after 9 p.m. They may not harass you by using threats or
violence or arrest or by using obscene language. Collectors may not use false or misleading statements
or call you at work if they know or have reason to know that you may not received personal calls at work.
For the most part, collectors may not tell another person, other than your attorney or spouse, about your
debt. Collectors may contact another person to confirm your location or enforce a judgment. For more
information about debt collections activities, you may contact the Federal Trade Commission at 1-877FTC-HELP or www.ftc.gov.

Freddie Mac Form 1123
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April 15, 2009

DENNIS D BUTCHER
10512 W ACHILLEA ST
ST AR, ID 83669

Loan #: 0200232726
Property Address: 10512 W ACHILLEA ST STAR, ID 83669

Dear DENNIS D BUTCHER
Congratulations on entering into a Home Affordable Modification Program ("HMP") Loan Workout Plan to
make your payment more affordable. When you signed your HMP Loan Workout Plan, you agreed to work
with a HUD-approved housing counseling agency. A housing counseling agency will be able to assist you
in developing an action plan, which includes a workable household budget, and identifying ways to reduce
your household debts. Your housing counselor will also provide you with support during the loan
modification process.
You may choose from the following two housing counseling options:

+ Select a HUD approved housing counseling agency from
http://www.hud.gov/offices/hsg/sfh/hcc/fc/. These agencies can provide you with either inperson or telephonic counseling.
~

Telephonic Counseling through the HOPE Hotline: (888) 995-HOPE - A housing counseling
on-demand service available 24-hours a day/7-days a week in Spanish and English (other
languages available on request).

It is your responsibility to contact one of these counseling agencies, as it is a requirement of your loan
modification. The housing counseling services will be made available at no cost to you.
If you have questions about this requirement, please contact us at (800) 416-14 72.

Sincerely,

Wells Fargo Home Mortgage

000500
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that can be provided to assist you in avoiding foreclosure of your mortgage.
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*•TAKE HOME PAY· NEED 2 MONTHS OF
CURRENT PAYSTUBS AND/OR PROOF OF
ANY INCOME"*

etc.

00

Self
Spouse

Do

Child

Child

S

Lease Agreement

s
s
,.-

$
$

s
s

Child
Roommate

D&2t;hev-

Lj /2 ~ /q ()
;j ,Ch -- / q z c:;
# ()Q - O::j' 27

Cell#

Your Work#
Spouse Work#

Relationship

)

Name of Spouse A'Je4a,5
Home Phone# _ _ _ _ _ _ _ _ __

c(L- Ach/uc,, rt
:+LJ-

Name of Each
Person Living in

.

TOTAL INCOME

Fax#

Company Name

Company Name

Address

Address

Phone#

Fax#

;

Oo you receive food stamps?
Do you have 401K deducted monthly?
Have you ever flied bankruptcy?
Is property listed for salet
Property Condition:

f

I

!J }(\ t

~:::

::
No
No

Yes
Yes

f V ] Good

Excellent ,

list any repairs, if needed:
·
\,
Do you own any real estate besides your home?
Description of property

Fax#

Phone#

j)

,;,...,,,.,....-=--------_'d-.._Lt
__,. . . . ------

If yes, how much per month? _ _
lf yes, how much per month? __7~_3"'-1
If yes, what chapter?
If yes, with whom?

,..,- -

Fair

Poor

£1.o..u, c, <: 5 \ O/:\

1$

j*No1

,

I..__ _.

Yes

Value$ _ _ _ _ _ _ _ _ __

Monthly Payments $.===;;;;;;;;;;;;;;;;;;;iiiiiiiiiiiiiiii;;;;;;;.;;;;;;;;;-..__mmma!ftMjitofiintJ.!hliiiiynReRniiitalJIilln~co~mtleii$iiiiiiiiiiiiif---:111S1S14iiiiiZAZIWiJ4QQJ&MJUJ\\i1fitmi1

+iii1
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monthly mortgage payment. As long as your mortgage loan does not become 90 days delinquent, we
will apply your accrued monthly benefit to your mortgage loan and reduce your principal balance on or
after the first through fifth anniversaries of the date your modification goes into effect. If your modified
mortgage loan ever becomes 90 days delinquent, you will lose all accrued but unapplied principal
reduction benefits and will no longer be eligible to accrue additional principal reduction benefits even if
the mortgage loan is later brought current.
•

CREDIT COUNSELING. If you have very high levels of debt you will be required to obtain credit
counseling under the Home Affordable Modification program.
This communication is an attempt to collect a debt and any information obtained will be used for that
purpose. However, if you have received a discharge of this debt in bankruptcy or are currently in a
bankruptcy case, this notice is not intended as an attempt to collect a debt and, this company has a
security interest in the property and will only exercise its rights as against the property.
With respect to loans located in the State of California, the state Rosenthal Fair Debt Collection Practices
ACT and the federal Fair Debt Collection Practices Act require that, except under unusual circumstances,
collectors may not contact you before 8 a.m. or after 9 p.m. They may not harass you by using threats or
violence or arrest or by using obscene language. Collectors may not use false or misleading statements
or call you at work if they know or have reason to know that you may not received personal calls at work.
For the most part, collectors may not tell another person, other than your attorney or spouse, about your
debt. Collectors may contact another person to confirm your location or enforce a judgment. For more
information about debt collections activities, you may contact the Federal Trade Commission at 1-877FTC-HELP or www.ftc.gov.

FHLMC

Freddie Mac000502
Form 1123

•

e

Making Home Affordable Program

Request For Modification and Affidavit (RMA)

Print Form

~,/.;"'~

MAKING HOME AHORDABLE.(;ov

HoriovJt:(s nar:1c
1

(1 a,,-5 a ;· c.;1~)(1\ :JI ity rlUlli()CI

f-lonie

phori.~

11urT1ber vdh area code

--~t~r__ -~r~:'----~-~.t:a_r_ _________ ,
_.
- -· ·
;O e-~ 1:l'~c~r/}<(!}_ ;!. • Co ~1
1

~
.

Have you received an offer on the property?
Date of offer ______ Amount of offer$ _ _ _ _ _ _ _ __

'
•

Have you contacted a credit-counseling agency for help
If yes, please complete the following: .
Counselor's Name: z;.4t:t./

_ Agency Name:Ic/e., 4 .,_

Agent's Phone Number: _ _ _ _ _ _ _ _ _ _ _ _ _ __

Who pays

d<'

-......... -· . · · -· · -1 -

l

the_~~al estate tax bill on your property?
i"'llcnckr chC'o

clV

,•

I

c:cmcJo or H()/,

I

~~o

Are the taxes current?

jJ

C/J// ·

C/J

tl,i. ..t/4.1:. P'·E'dAhC- C.·

Counselor's Phone Number: .J.

oa-ll/· # 8·&0-

Counselor's E-mail: ~£,L).

/A-t<t •

or.:,

•;;;;• --- -

Who pays the hazard insurance premium for your property?

:__: i do

docs []!'aid by Cv1do or HOf\

Is the policy current?

~~~~::;;~ /:7 .it'$';;;,: ~oct/, k:. [::~,~;,;. ht~~~:;.:~;;n~~~;~ce __,,,.___._.,,_..,l___ _.__..,,'-""'---""'"---+-__.__~=---;oA

-

•

..,.: ..... '

I-lave you filed for bankruptcy?

/" - .......................... .........

~(es U No

If

.. .. ···--·-····--

-------····--------·-+

:81.:'hapter 7
Bankruptcy case number

Has your bankruptcy been discharged?

Contact \Jurr1bcr

I (We) am/are requesting review under the Making Home Affordable program.
I am having difficulty making my monthly payment because of financial difficulties created by (check all that apply):

LJrld<.vc,rr1olovn ie~~t, rcdtJ(Cd pay or !1ours, dcc!ir·:c in business carninr3s,
d:'.Jdl)ilit\.: or (1!VOr\·:c

W1(rcascc. Fe'.· t•xamrilc:
1~1ec

rr1y cwci;tors. Debt includes crccJil cards, hornc c'qu1ty or 01 her debt.

or d lJon·o\NC''.' or l:O-borrovvcr.
~nortqJqc

ra)

ol or hcaih ca·~' ccsts, uniriowed losses, incceasec~

rny cun·ent t'iortgage pay111c•1t anci cover basic
sary1c tirnc.

experser at th~
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Dennis Butcher will not cooperate. He pressured me to me to move out of the
property. He will not sign the paperwork Wells Fargo Mortgage has provided.
Is there a way I can do this even if he does not cooperate? I have made the first
payment by phone on 4-27 09.
Thank you for your consideration,
Margaret A. Butcher

000504
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Borrower Financial Statement
Borrower Information
Bor;ower Name

f1f,.; /'CJ/'; rrf r,~,r,l fc.-h P /'

Sooal Sec.:rity No.

Soci21I Securi:y No.

Cc-Borrower NJ;1:e

S.et 7-/S-/5..:?L./
C:)-8orrov;er's i-'hone N,;ml::er
Dayfrr.e:
E 1en in9:
1

I

81xrov,:er Street .i.\(ic:ress:
(JS'/.)._ •. <.../ /,le.:/], '/~"'--'L

Co-5orrower S:reet .t\ci::lress iif different;>:
Zip:

,....

Sti:r:e:

:itv:

1

-.,,,-,,.~r

d...:fb'.:>

Lip:

7

Financial Information
Amount

Initial if Correct

Update if Incorrect
$

$

J/\Ve a9ree that bcisecl on t1-1e cibove infoir1ation J/·Ne Jm/are not Jble to fuifill 1"'.ly/our current Joan obligations liv\le agree the
information above is C\Ccurate ai:d understand that th is i:-Jor:i1Jtion will be used in my/our request to Bank, to r:1odify my..:our current
mortga9e ioan.
l..'\/'./e Jgree tl-1Jt the financial inf:Jrrnation provided is Jn ciccurate stJtement of my/our financial status. !!V'le undei-st:md and
Jcknovvledge that any action taken by the lender of my/our mortga9e loan on ny/our beha!f \Viii be 1'1ade in strict reliance on the
fin;:rncial infonr:J~ion provided. !:'\Ve authorize ver·ification or re-\1erificJtion of any information contained in this Financial Statep1ent at
Jny time by the le:·,cJer. i:s Jgents, successors ;_ind assigns. either directly or ch rough a third party, including but not lrr1\ted to i:l crectit
reporting agency, fmm Jny source nJrned in this FinJncial Statement or othemise submitted in connection therewith. r"1ly!Our
si~nature(s) below sirart(s) the !ender the authority to contact my/our real estate agent {if appl!CJble), credit counselin9 ser·1ice
representJtive \if applirn'.:ile) or J!'Y :him pJr1y wi~h respect to matter:::; reore:,ented in this =inancial St;:iternent.

CJ

By checking this i)GX rwe uncierst:rnd that by signin'J the 1'10.Jification a1;;reeT•ent liwe 9ilfe SJnk, FSB pern 1%ion to ~e<1ues~ a
45Cl6-T to venfy my:'our income i:·, c~der to cip::irc1ve or deny the !oJn r1o~Jificatio:: or· rnyiour current Bank, FSB 1101igJ9e.

CJ

By check~ing the l::ox I/we confilT1thJt1·1y/our assets have not matenaliy changed !:,ince the loa!1 ·Nt:6 originated.

Date. 2.. - 2- 0

By:-----------------Siqnature of Co-Borrmver
·-

I

Date: _____
·1

/"',.,/-

1
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Morth!y experses include iterrs such as moigage payments, horr-e nnrt-enan:e, autamobil-e bans. other loan payments. alimony. ch d suppoi. ut ites,
to?ephane, ;:iroceres. GP/ c eaninCI. soendina morev c.:ib"" P/ ,:,nt1>1t.~ rm,,nt o.r+,,..,,., tiif,..,,, Hnt.. h<>o at~

Idaho Housing
and Finance
®

P.O. Bo• • (565 W. Myrtle Street), Boise, Idaho 83707-1899
Phone 208-331-4888 • 1-800-526-7145 • Fax 208-331-4800
www.ihfa.org • mn 1-800-545-1833, Ext. 400

ASSOCIATION

HOMEOWNERSHIP LENDING

May 15, 2009

Wells Fargo
Loss Mitigation Department
PO Box30427
Los Angeles, CA 90030
Main phone: 1-800-869-3557
Loss Mitigation phone: 1-800-416-1472
Fax (auth): 1-866-278-1179
RE: Loan# 0200232726
Dennis D. Butcher & Margaret A. Butcher
10512 W. Achillea St.
Star, ID 83669-5271
HUD Foreclosure Prevention Case Number: 104368
To Whom It May Concern:
The above named borrower(s) has/have recently requested Foreclosure Prevention Counseling from
Idaho Housing and Finance Association (IHFA), a HUD approved counseling agency. Based on
information provided by the borrower the loan is in default, or soon to be in default, due to financial or
economic difficulties.
Is your company participating in the .Making Homes Affordable program? If your company is not
participating, what other work out options are available to the borrower? We have enclosed the

borrowers' authorization to discuss their loan with IHFA.
We will be discussing loss mitigation/short sale options with the client(s) in the next 7-10 days. Please
forward loss mitigation and/or short sale packages to Mrs. Butcher and contact her to discuss programs
and alternative options available.
Sincerely,

ct::~ •• ~~

Tracy C.
_,
Foreclosure Intervention Counselor

Encl: Authorization
cc: Margaret A. Butcher

000506
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.Idaho Housing
and Finance
•

P.O. Box 7899, (565 W. Myrtle Street), Boise, Idaho 83707-1899
Pho.-331-4888 • 1-800-526-7145 • FaxlOS-331-4800

www.ihfa.org. mo 1-800-545-1833, Ext.400

ASSOCIATION

HOMEOWNERSHIP LENDING

SIGNATURE AUTHORIZATION
·1 hereby authorize· Idaho Ho·using and Finance Association (iHFA), HUD Counselo·r to access
inforf!'lation regarding my home loan; ve·rify my past; present and anticipated income from
employment ·and other sources.

I further authorize IHFA to order a consumer credit report, as needed, to verify other credit
information. It is understood a photocopy of this form will also serve as authorization.
Th.is confidential information is needed to assi$t IHFA in determining eligibility for loan
counseling purposes.

.

.

/J?JJLl/_:> plJ.

/3 u fcA er

Print Borrower Name

\\ ~

v"'-u~·

ri

f• -5'. 6~

Prin.·t Co.·. · '°"/J'er Name

~,,-;PLf;IL

------------------

Borrower Signature

Co-~rower Signature

Date

Borrower Social Security#
Address:/ ().fl:>- (v_

S"-- /-·Df
.
Date

Co-borrower Social Security#

dd,'/e~~->_t

Lender/Servicer Name, Address and Phone Number

F o rf /11, '!/ 5· C:
1 - 8. o o - -.::z. s-o-->

::?.. 1 'ZI r:;·
21 2-

rtjJ

1-·p:"tf"6

oc.

""3S-Cf-. 7.36".:i,.

Lender/Servicer Loan Number

Notice to Borrowers
This is notice to you as required by the Right to Financial Privacy Act of 1978 that HUD/FHA has a right to access financial records held by
financial institutions in connection with the consideration of administration of assistance to you. Financial records involving your transaction
will be a..-ailable to HUD/FHA without further notice or authorization, but will not be disclosed or released by this institution to another
Government Agency or Department wjJ:hout your consent except as required or permitted by law.

1four 1<.e3 fo

'Jfousin.J 0/1(lorfunifiet
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P.O. Bo.9, (565 W. Myrtle Street), Boise, Idaho 83707-1899
Phone 208-331-4888 • 1-800-526-7145 • Fax 208-331-4800
www.ihfa.org •TDD 1-800-545-1833, Ext. 400
HOMEOWNERSHIP LENDING

June 29, 2009

Margaret A. Butcher
10512 W. Achillea St.
Star, ID 83669
RE: Loan#: 0200232726
HMP, Housing Counseling Complete
Dear Ms. Butcher:
Congratulations on completing the counseling requirement portion of the Home Affordable
Modification Program (HMP) Loan Workout Plan. Idaho Housing and Finance Association (IHFA), a HUD
approved counseling agency, has worked with you to develop an Action Plan which includes a workable
household budget, ways to reduce your household debts and increase savings. IHFA has also shown you
ways to reduce your debt to income ratio below 55% and provided you with support during the loan
modification process.
Your lender will also be receiving a copy of this letter as proof of your completion of the counseling
requirement.

If you have continuing questions about the HMP process, you should first try to call your lender. You can
also call IHFA at 1-800-526-7145.

Sincerely,

Tracy Childers
Loan Administration Officer
HUD Counselor
CC: Wells Fargo Home Mortgage
Loss Mitigation Dept.
Fax#: 866-359-7363

000508
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Certificate Number: 13637-ID-DE-012383654
Bankruptcy Case Number: 10-02840

II lllllll llllllllll IIlll 3637-ID-DE-012383654
IIll I IIII I111111111111111111111111111111
CERTIFICATE OF DEBTOR EDUCATION
I CERTIFY that on September 19, 2010, at 7:53 o'clock PM MDT, Margaret A.
Butcher completed a course on personal financial management given by internet
by BK Education Services, a provider approved pursuant to 11 U.S.C. § 111 to
provide an instructional course concerning personal financial management in the
District of Idaho.

Date:

September 19, 2010

By:

/sffimothy Barrett

Name: Timothy Barrett

Title:

President

000509
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Certificate Number: 04321-ID-CC-012106040

lllll II lllllllllll IIIll Illll III Illll llllllll llll I lllllllllll Ill
04321-ID-CC-012106040

CERTIFICATE OF COUNSELING
I CERTIFY that on August 21, 2010, at 11:36 o'clock AM MDT, Margarett A
Butcher received from Debt Reduction Services, Inc., an agency approved
pursuant to 11 U.S.C. § 111 to provide credit counseling in the District of Idaho,
an individual [or group] briefing that complied with the provisions of 11 U.S.C.
§§ 109(h) and 111.
A debt repay1nent plan was prepared. If a debt repayment plan was prepared, a
copy of the debt repayment plan is attached to this certificate.
This counseling session was conducted in person.

Date:

August 24, 2010

By.

Na e: Keren Burchtorf
Title:

Counselor

* Individuals who wish to file a bankruptcy case under title 11 of the United States Bankruptcy
Code are required to file with the United States Bankruptcy Court a completed certificate of
counseling from the nonprofit budget and credit counseling agency that provided the individual
the counseling services and a copy of the debt repayment plan, if any, developed through the
credit counseling agency. See 11 U.S.C. §§ 109(h) and 52l(b).

000510
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H.O.P.E.~

Reference No: 022709 I 8966

Homeownership Protection Education Alliance INC.

February 27, 2009
~=:.:

Margaret A Butcher
10512 W Achillea St
Star ID 83669-5271
ll11l111ll11ll111ll11l1l111l1l111l1ll111l111ll111ll11l1lll111l

Dear Margaret A Butcher,
H.O.P.E. is a not for profit housing counseling agency that has formed an Alliance between
Loan Servicing companies and non-profit EJucalion Services. Om mission is simple; we reach
out to and assist homeowners who may be having difficulty making their mortgage payments. So
if you are having trouble with your mortgage no matter what the reason we may be able to help.
It doesn't matter if your mortgage company is a member of this alliance or not.
Through this alliance, homeowners can receive a loan modification. Other options may include
repayment plans or rate reductions. All of these options will keep you in your home if you take
advantage of them. You must qualify for assistance. There in no cost to explore these solutions.
To learn more call the Homeowner's Mortgage Help line a representative is available Monday
through Friday from 9:00am to 9:00pm EST at:
1-888-HELP-270
. (888-435-7270)

Please call today, and find out what can be done to help.
Sincerely,
The H.O.P.E. Alliance

... Help when you need it most.

For more information about the H.O.P.E. visit
www.helpnowalliance.org

~&:5--(t1~-~ i(L{ ~3
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Homeowner's Help line is sponsored by the Homeownership Protection Education Alliance

Idaho Housing
and Finance
C

ASSOC!.""'Ll-CS

•

P.Q Boiil99, (565 W. Myrtle Street), Boise. Idaho 83707-1899
Pho~-331-4888

• 1-800-526-7145 • Fax2.08-J31-4800

www.ihfa.org •

mo 1-800-545-1833, Ext. 400

For~cl~~ure Mit~gation. Co.~~seling Agreem~nt.

1.

r understand that Idaho Housing and Finance Association (IHFA) provides foreclosure
mitigation counseling after which I will receive a written action plan consisting of
recommendations for handling my finances, possibly including referrals to other housing
agencies as appropriate.

2. I understand that IHFA receives Congressional funds through the National Foreclosure·
Mitigation Counseling (NFMC) program and, as such,_ is required to share some of my
personal information with NFMC program administrators or their agents for purposes of
program monitoring, compliance and evaluation.
3. NFMC program administrators and/or their agents may follow-up with me between now
and June 30, 2010 for the purposes of program evaluation. I understand I may choose
not to participate by checking this box.

D

I/we wish to opt-out of this option

4. I acknowledge that I have received a copy of IHFA's Privacy Policy.
5. I may be referred to other housing services of the organization or another agency or
agencies as appr9priate that may be able to assist with particular concerns that have
been identified. I understand that I am not obligated to use any of the services offered
tome.
6. A counselor may answer questions and provide information, but not give legal advice. If
I want legal advice, I will be referred for appropriate assistance.
7. I· understand that IHFA provides information and education on numerous loan products
and housing programs and I further understand that the housing counseling I recE?ive
from IHFA in no way obligates me to choose any of these particular products or housing
programs.
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IMPORTANT INFORMATION .REGARDING YOUR ESCROW SURP~US

Your account has a su;..plus of $1,420.29. If your loan is current as of this
Disclosure Statement date, a check will be sent in a separate envelope.

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. AC:HILLEA ST
ST AR ID 83669-5271

Client#: 708

Loan#: 0200232726
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St-ore

MACU1836-011
108 E PLAZl\ ST
Eagle, ID 83616
208 939-7498/ 203 939-7462 Fax
800TOWELLS

Yells Fargo Bank

Transaction Record

DENNIS D BUTCHER
Account Num·ber
00528

XXXX~\XXXX2726

$700.GO

Cash· In

57Cm .DO

Graciela

7-

2-P

c· f·;fvi /1r1 q (j ~J 7 J.--<t <(;+;
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DROP-OFF LOCATION:
THE UPS STORE 113768
372 S EAGLE RD
EAGLE ID 83616-5908

SHIP DATE:

l:ha{

dala sys.ten..

'5

EXPECTED DELIVERY DATE;

1 pkg

CARRIER & SERVICE
UPS Next Day

the in.formation fur

0.340

e.uch pack.cigc hd£.

Dims: 1Ux!0.0xU
E·mai I NoHf icaHon: Ship

SHIP ~ROM:
MARGARET BUTCHER
1C512 ~ ACHILER ST
Star ID 83669
(208) 412· 1975

wt(lbs)

Tracking Number: 1zWGGR52032S388257
Shipment ID: MM8X74U8Y2V82
Order /Hem ~:
Ref#: • •

SHIP TO:
DENNIS BUTCHER
4780 N~ORTUNE LN
APT 262
GARDEN CITY IO 83714·5442
Resident ia I

DESCRIPTION

---~~·~,

I itoied &bO\'e

SHIPPED THROUGH:

http: //ihaupt>t.-i:ct"c coif\ (~;.elec:* Tr.:.cl<ing. i:hcn enter Trdodt.Ln9 #)
hH.p:/1:tibu Cotti (~elect Tracl<ins. i:hen enter Tracking U}

You acknowled9e hu:1t. the shiptr1en! services. µr-=i.v1ded by THE UPS STORE U3768
for thi:: li~ted puckagea are subjeci: to and 9overr;2d by each Cart"ier
Agreuml!n+:, if applicable, the Rates ond Service Guide far each carrier, c.nd
t.r-e L~r i.ff in ef"feci ai: the i:hce- cf" ship.mt::.nt.

~ue 1 Surcharge

msa

THE UPS STORE

CMS Processing

EAGLE, IO 83616·5908
(208) 938·1478

~~~:;-e!T'*~:; :1 T~~~~l:~dresses

in

yoyr 9 web

0.• OG.·
0.22

1uo

io track:
ID at)

~1 t~ ~ ~ ~!~:~~~:* 0 {:e f~~t f ~:~~1;9 :r =~~!~ Shi~!:~t s20P;)n1:

SHIPMENT OUESTIONS? Contact SHIPPED THROUGH above.

Not valid with other offers. Restrictions apply.
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PRIME LOSS MITIGATION
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Wells Fargo AU06352

Friday, 2011-02-18

Date

Time

Type

Job #

Length

Speed

2011-02-18

11):58

SCAN

06313

3:12

33600

17:02

Station Name/Number
18663597363

208-939-7462
Pgs
23

Status

OK -- V.34 AM31

II

Fax Cover Sheet
PAGES SENT (Includes this cover sheet)

22
DATE

\ 02/18/2011
TO

I Loss Mitigation
TELEPHONE

FAX

I sss-359-7363

FROM

I Duane Stitt
TELEPHONE (Required)

: 208-939-7498

FAX

I208-939-7462_ _ _ _ _ _ _ _ _ _ _ _ _ ___,

SUBJECT

ISupporting documents for modification loan II 02_0~0_23'-2"7-'2'-'6------------·
MESSAGE

I

Margaret Butcher - We taxed these documents from the branch on 217/11 to the fax number that w<is provided by
the modification dept. Customer received notice saying loss mitigation had not received paperwork and so
modification had been dec!lned. Spoke with PatriGk al loss mi1iga1.ion - he said that If we get this faxed then the
modification can be reactivated. Origirial fax coversheet confirmation page included in this tax.
Please let me know if you have any questions•

. Thanks!
I

I Duane Stitt
Personal Sanker

This message is intended only for the use of thl3 indi1ridua1 or enUtv to which it ;s addressed and ma~' contain information that is
privileged, confidentia.f, and exempt from disofm;ure under applicable ~w. If the reader of this message ;Snot tile intended recipient or
tha employee or agent responsibfe for delivering the message to the intsnded recipient. you are hereby notified that any dissemination,

distnDution, or copying of this communication is sttfctfy prohibited.

If you have received this commun;cation in error or wish to

discontfnue receiving faxes, p!t~ase notify us immedi.at~!y by telephone at the number fisted above. ihank you.

CCM2307 (1-0i 115349FO)
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•
Fax Cover Sheet
PAGES SENT (Includes this cove1 sheet)

I
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)

filnG+t .

DATE

TO

Ur DOY--\•

I
TELEPHONE

I"
FROM

Wells Fargo Bank , Eagle
MAC U1836-011
108 E Plaza Street
Eagle, ID 83616
TELEPHONE (Required)

I

I c208) 939-7498 ·

FAX
c208> 939-7462

SUBJECT

MESSAGE

This message is intended only for the use of the individual or entity to which it is addressed and may contain information that is
privileged, confidential, and exempt from disdosure under applicable law. If the reader of this message is not the intended recipient or
the employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication is strictly prohibited. If you have received this communication in error or wish to
discontinue receiving faxes, please notify us immediately by telephone at the number listed above. Thank you.

.
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•
Wells Fargo AU06352

Monday,

2011-- 02- 07

Date

Time

Type

Job #

Length

Speed

2011-02-07

16:01

SCAN

06216

2:56

33600

16:05

Station Name/Number
18663595154

PAGES SENT (Includes !his cov") sheet)

Jt-

Pgs
20

Status

OK -- V.34 AM31

II

Fax Cover Sheet

I

208-939-7462

]

furi::At:

TO

'~__'_\v"'-L"'-o-'-_,n-'.dJ~c'----'u"-'('-'b""o"-'\~~\\------"L""-,-,SS

rn i"ti Q10ti D\\

FAX ,·""._Jf"---'------j---------~i·_____________,____,_i_ _,Qiji w- 3:Yl-Coi 15~.
TELEPHONE

FROM

/ Wells Farg() Bank , Eagle
MAC U1836-011

I.

108 E Plaza Street

I

Eagle, ID 83616

TELEPHONE (Required)

FM

/~<~20_8~)93~~-7_49_s~~~~~~~~~----- 1~0~93~740--'-z~~~-

I SUBJECT

I

MESSAGE

This message is intended only for the use of the ina/Vidua/ or entity to which it is addressed am.I may G01ltai11 inf00nation that is
privileged, confidential, and exempt from disc/o.sure under applioab/1> law. If !he reader Of tliis message is not tile inf9nded redpient or
the employee or agent responsible for delivering I/le message to t~'!> irilended /\&aipi&nl, you are hereby notified that any dissemnation,
dismoution, or copying of this communication is ~Ji'ic/ly profiibited. If you /iave received this communication in error or wish to
discontinue receiving faxes, please notify us Immediately by telephone at l/;e number fisted above. 7hank you .
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•
FAX COVER
TO: WELLS FARGO MORTGAGE

FAX: 1-866-359-7363
#PAGES

//
-----

FROM: MARGARET BUTCHER
CELL# 1-208-412-1975
SUBJECT: REQUESTED UPDATE
ATT: LOST MIDIGATION DEPT.
PROCESSOR: BRIAN WILLIAMS
LOAN: 708-0200232726
DATE: 11-6-10
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•
TO: WELLS FARGO MORTGAGE
FAX: 1-866-359-7363

#PAGES- .-- - FROM:MARGARETBUTCHER
CELL# 1-208-412-1975
SUBJECT: REQUESTED UPDATE
ATT: LOST MIDIGATION DEPT.
PROCESSOR: BRIAN WILLIAMS
LOAN: 708-0200232726
·DATE:

-ti

·10
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The UPS Store®
372 S. Eagle Rd.
Eagle, ID 83616
208.938.1478 tel
208.938.9794 fax

•

Fax Cover
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The UPS000522
Store®

TIME
tJAME
FAX
TEL

SER.#

DATE, TIME
FA>< ~.JI]. / HAME
DUF:A TICl~J
PAi:;E(~;)
RE~::LIL T

MCIDE

12/02

12/02/2008 14:25
THE UF"::; '::;TC:1FE ::: 7 E, B

20893B9794
208938147B
OOOH5J549359

14:24

OD: 02: ]E,
11
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TRANSMISSION VERIFICATION REPORT
TIME
NAME
FAX
TEL
SER.#

DATE. TIME
FA>< tlO. /tlAME
DUF'.ATIC:N
PA(£ (S)

1 t:Ei5::::5'37::::E:3
00: 00: 4'3

FE::=LIL T

Of<

MODE

m/0·3

01/09/2009 13:03
THE UP3 STORE 3758
2089389794
2089381478
OOOH5J549359

n: 02

03

:=:;TAtlDARD
ECM

000524

TIME
NAME
FAX
TEL
SER.#

l

DATE.TIME
FAX NJ./NAME
DURATION
PAGE(S)
RESULT
MODE

01/09/2009 13:02
THE UPS STORE 3768
2089389794
2089381478
OOOH5J649369

01/09 13:01
12057058454
00:00:34
01
CK
STANDARD
ECM

- - - - - -
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TPAtJ~;MI'.::SIC::ltl

\/EF:IFICATil]tl FEF'C::IF'T
TIME
tlAME
FAX
TEL
SER.#

DATE. TIME
FA>< t·lD. I tlAME
DLPATIDH

F Ar:;E (~;)

02/11/2009 08:58
THE LIF''.::; '.::;rnRE 3 7 E, ::::
2089389794
2089381478
OOOH5J649369

00:00:31

1
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TRANSMISSION VERIFICATION REPORT
TIME
NAME
FAX
TEL
SER.#

DATE. TIME
FA>: t·lO . I t-~AME
DLPATIDtl
F'AGE('.::;)
F:E~::tll T

MODE

12/0

12/02/2008 14:05
THE UPS STORE 3758
2089389794
2089381478
OOOH5J549359

14:03

00: 0 : 02
0'3

rn::

STANDAFm
ECM
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TIME
NAME
FAX

TEL
SER.#

DATE. TIME
FA>< t·10. /t1AME

11/11

FE~LIL T

ov

DURATirn1

MODE

11/11/200g 14:24

THE UPS STORE 3758
203g33g7g4
2osg381478
OOOH5J54935g

14: 23
1

1B5535 ~7353

00: D1: 31
05

~3TAHDAF~D

ECM

000528

TRAN3MISSION

VERIFICATIC~

REPORT
TIME
NAME
FAX
TEL
SER.#

DATE.TIME
FAX ~O./NAME
DURATION
PAGE(S)
RESULT
MODE

02/03/2010 11:46
THE UPS STORE 3768
2089389794
2089381478
OOOH5J649359

02/03 11:46
3383290
00:00:36
02
OK
STANDARD
~M
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TRANSMISSION VERIFICATION REPORT
TIME
NAME
FAX
TEL
SER.#

DATE. TIME
FA>< t·lO. /tlAME
DUF'.A TI C:IH

F'A1:JE(~3)

FE:::LILT
MODE

02/19/2009 13:28
THE UP3 STORE 3758
2089389794
2089381478
OOOH5J549359

[HJ:D1:12

04

ov

~=;T At·mAF'D
ECM
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Sending

Date
Name
Te 1.

MAY-21-2009

Con f

.e

irm

THU 12:46PM

r--;;;;;----------~--1:~:::~------------------------------------------------1
Start Time
Elapsed Time
Mode
Result

05-21 12:46PM
00'17"
ECM
Document Jam,
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TRANSMISSION VERIFICATION REPORT
TIME
HAME
FA><
TEL

':ER. If

DATE. TIME
FA>< t10. /t1AME
DUF'.ATION

02/rn

02/10/2010 10:50

THE UPS STORE 3758
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f--------..,·
TIME
NAME
FAX
TEL
SER.#

DATE. TIME
FA>< NO. /tlAME
DUF~ATIOtl

FP:LILT
MODE

07/0'3

07/09/2010 12:42
THE UP3 STORE 3758
2089389794
2089381478
OOOH5J549359

12: 42

1 :::00:::::111 :::::::4

00:00:33
02
Of<

~::;T ANDAF'D
ECM
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TRA~3MISSION

VERIFICATICN REPORT
TIME
NAME
FAX
TEL
SER.#

DATE.TIME
FAX NO./NAME
DURATICN
PAGE(S)
RE9JLT
MODE

07/09/2010 12:44
THE UPS STORE 3758
2089389794
2089381478
OOOH5J549359

01/09 12:43
18008811805
00:00:33
02
OK
STANDARD

Ern
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1-----------.e
rnAtt::;r·"1 I ~=s I Clr·l \/ER IF I CAT I Cltl F.'EF'IJRT
TIME
tlAME
FAX
TEL
SER.#

DATE.TIME
FA>< t·lCI. / t·lAME
DLIF:ATICIH
PAi:;E (~::;)
F'E~::LIL T
MCIDE

01/25/2010 12:34
THE UP::; •::;T[IF£ 37E.:::
2089389794
2089381478
000H5J549359

Dl/25 12: 34
1 E:5E13597::::E.:3
00: [HJ: 30
02

rn<
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ECM
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TRANSMISSION VERIFICATION REPORT
TIME
NAME
FAX
TEL
SER.#

DATE.TIME
FAX ~O./NAME
DURATICN
PAGE(S)
RESULT
MODE

04/23/2009 13:17
THE UPS STORE 3758
2089389794
2089381478
OOOH5J549359

04/23 13:12
18138552332
00:05:05
13
OK
STANDARD
~M
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1--------,e
TRMi~3MI~SIIJt~

"./ERIFICATIIJt·j REPORT
TIME

07/03/2009 14:10

~JAME

THE

FA><
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IJp~;

STIJRE 3 7 5 8
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2089381478
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07/03 14:05
18E,E,359735'3
00:04:45
14

DATE, TIME
FA>< HO. /HAME
Dl_IF:A TIIJtj
F 1 Ai:;E(~;)

rn<

RESULT
MODE
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The UPS Store®
372 S. Eagle Rd.
Eagle, ID 83616
208.938.1478 tel
208.938.9794 fax
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The UPS000538
Store®

Fax Cover

To: Wells Fargo Mortgage
Fax# 1-866-359-7363
#Pages~

From: Margaret Butcher
Cell# 1-208-412-1975
Subject: Requested update
Attention Loan Modification Dept. and/
or Bankruptcy Dept·
Loan# 708- 0200232726
8-30-10

000539

The UPS Store®
372 S. Eagle Rd.
Eagle, ID 83616
208.938.1478 tel
208.938.9794 fax

Fax Cover
To: (!/(~'

//5 Tl: ( ,?-J v ,11}~1
/

//;

f;\

f;1
I
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Fax:

~1' b (:; ,_ 359 --~ 73 6-J
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Date:
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# of Pages
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(including cover sheet):
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)

/0 /S

The UPS000540
Store®

The UPS Store®
372 S. Eagle Rd.
Eagle, ID 83616
208.938.1478 tel
208.938.9794 fax

Fax Cover
Fax:// &'6f-. ?Sz-73£l
c

Date:

~ -j/-Q
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# of Pages
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(including cover sheet):
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The UPS
Store®

FAX COVER
TO: Wells Fargo Bank/Mortgage
FAX# 1-866-359-7363
DATE: 7-31-09
#OF PAGES: 7
FROM: Margaret Butcher
PHONE# 1-208-412-1975

SUBJECT: Attention Loan Modification
Department

Loan# 708-0200232726 Client# 708
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The UPS Store®
372 S. Eagle Rd.
Eagle, ID 83616
208.938.1478 tel
208.938.9794 fax

Fax Cover

Date:

2- ---:J, 3 ~ 0

<j

# of Pages

(including cover sheet):
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The UPS Store®
372 S. Eagle Rd.
Eagle, ID 83616
208.938.1478 tel
208.938.9794 fax

Fax Cover

Date:

I

#of Pages

Phone #:

S ubject: _

41014070305

(including cover sheet):
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The UPS Store®
372 S. Eagle Rd.
Eagle, ID 83616
208.938.1478 tel
208.938.9794 fax

F'ax Cover
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The UPS Store®
372 S. Eagle Rd.
Eagle, ID 83616
208.938.1478 tel
208.938.9794 fax
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Fax Cover

1

Date: _ _ _-;_·--·_-·_·-_,_J_

s LI bject: _

_6_
1

_--·_,_/_·

__

# of Pages

(including cover sheet):

=~

~/
I
0
/'"'.
;j/ l .
_...;;;;C__,_./_..,-__-. "'--\C-_-----;..--'----"-........._--'-"-/'--/'-<_~_c:._·:::>_t_·_'-_-_1-_'/_(7~;:-'-"f---"""-r
_ _ _ _ _ __

i\-\-I'

r ),~ )·'

1
:rf /1' I

f

/<!.."'-. ('.i'\....,..../

i

,l

000546

•

The UPS Store®
372 S. Eagle Rd.
Eagle, ID 83616
208.938.1478 tel
208.938.9794 fax

Date:

Subject:
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TO: WELLS FARGO MORTGAGE
FAX: 1-866-359-7363

#PAGES-..- FROM:MARGARETBUTCHER
CELL# 1-208-412-1975
SUBJECT: REQUESTED UPDATE
ATT: LOST MIDIGATION DEPT.
PROCESSOR: BRIAN WILLIAMS
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
'.·;._::;10. ~ ~~

THE STATE OF IDAHO, IN AND FOR THE COUNTY

O~

MAGISTRATE DIVISION
FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Case No. CV OC 11 13288
Plaintiff,
vs.

ORDER GRANTING MOTION FOR
SUMMARY JUDGMENT

MARGARET A. BUTCHER, DENNIS D
BUTCHER and John Does 1-10, whose
true identity is unknown, as Occupants of
the Premises located at 10512 W. Achillea
Street, Star, Idaho 83669,
Defendants.
This is a fairly narrow matter involving a complaint by Federal Home Loan
Mortgage Corporation (FHLMC) to gain possession of real property it bought at a
Trustee's sale. Ms. Butcher had been the owner of the property and has raised a
number of issues in opposition to the eviction.
FHLMC filed a motion for summary judgment and, after the parties agreed
to one continuance, the Court conducted a hearing on the motion on November 22,
2011. On November 15, 2011, Ms. Butcher had filed her response to the motion on a
printed form from the Court Assistance Office entitled "Answer" which referred to an
"Attachment". This attachment consisted of hundreds of pages of documents, some
presenting legal arguments, some purporting to be factual statements and some
exhibits supporting Ms. Butcher's positions.

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT PAGE 1
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Apparently, the court clerk did not accept the attachment for filing. These
documents were, however, sent to counsel for FHLMC who did not object to the Court's
consideration of the material in deciding the motion. The Court has indeed considered
all of the documents in the attachment submitted by Ms. Butcher and asks the clerk of
the court to treat it as part of the record. The motion is now fully presented to the Court
for decision.
The standard for summary judgment is well established in Rule 56, Idaho Rules
of Civil Procedure and Idaho case law. The moving party is entitled to judgment as a
matter of law if there is no genuine issue as to any material fact. Ms. Butcher has
presented a tremendous amount of information in opposition to the motion but has
identified no genuine issue of material fact regarding matters relevant to this case.

/

She devotes much of her opposition to factual allegations and arguments related
to her participation in the federal Home Affordable Modification Program (HAMP). Ms.
Butcher's experiences in attempting to qualify for the program are not relevant to the
issues presented by the complaint and motion for summary judgment. Consequently,
the Court will not address them in this order.
Similarly, this court will not address allegations that Ms. Butcher was fraudulently
induced to agree to lift a stay in her bankruptcy case. (The order lifting the automatic
stay enabled the Trustee's sale in this matter to proceed.) The propriety of an order
lifting a stay in bankruptcy is a matter exclusively for the bankruptcy court.
From all the material presented by the parties, the Court finds no genuine issue
as to these facts:
ORDER GRANTING MOTION FOR SUMMARY JUDGMENT PAGE 2
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•

A Trustee's sale of the property at 10512 W. Achillea St. in Star, Idaho
was originally scheduled for October 15, 2010 at 11 :00 a.m. at 202 S.
Cole Road in Boise, Idaho.

(2)

Notice of the sale was sent by certified mail to Ms. Butcher on June 16,
2010.

(3)

On June 17, 2010, notice of the October 15, 2010 sale was personally
served on Ms. Butcher through delivery to an adult then residing at 10512
W. Achillea in Star, ID.

(4)

Notice of the same October 15, 2010 Trustee's sale was published in the
Idaho Business Review on June 28, July 5, July 12 and July 19, 2010.

(5)

Ms. Butcher filed bankruptcy on September 3, 2010 which stayed the
Trustee's sale.

(6)

The automatic stay was lifted by the bankruptcy court on October 18,
2010.

(7)

After the bankruptcy stay was lifted, the Trustee's sale of the property was
rescheduled for May 16, 2011.

(8)

Notice of the rescheduled Trustee's sale, setting the sale for May 16, 2011
at 11 :00 a.m. at 202 S. Cole Road in Boise, ID, was sent by certified mail
to Ms. Butcher on April 1, 2011.

(9)

Notice of the rescheduled Trustee's sale (for May 16, 2011) was published
in the Idaho Business Review on April 15, April 22 and April 29, 2011.

(10)

FHLMC bought the property at the May 16, 2011 sale with a credit bid of
$123,000.

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT PAGE 3
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(11)

•

As of at least November 15, 2011, Ms. Butcher still occupied the property.

Applying these uncontroverted facts and considering all other factual allegations
in a light most favorable to Ms. Butcher, the Court determines that FHLMC is entitled to
a judgment as a matter of law. First of all, the Idaho non-judicial foreclosure statutes
have not been repealed. Second, Ms. Butcher did not present facts or legal authority
for her contention that FHLMC cannot be a good faith purchaser at a Trustee's sale.
Similarly, the Court finds nothing in Ms. Butcher's material supporting her argument that
FHLMC had a conflict of interest, based on representation by the Routh Crabtree Olsen
firm, disqualifying FHMLC from buying the property. Third, a credit bid is a valid means
to purchase property at a Trustee's sale under Idaho law. Federal Home Loan Mortg.

Corp. v. Appel, 143 Idaho 42 (2006).
The remaining issue of significance raised by Ms. Butcher's material is whether
FHLMC followed the notice provisions of Idaho Code 45-1506 and 1506A. A review of
the statutes and the uncontroverted facts, outlined by the court above, shows that the
provisions of the Idaho Code have been met.
THEREFORE, IT IS HEREBY ORDERED, that FHLMC is entitled to judgment as
a matter of law requiring Ms. Butcher to surrender the premises located at 10512
Achillea St. in Star, Idaho
DATED This 25th day of November, 201

Hon. Christopher M. Bieter
Magistrate Judge
ORDER GRANTING MOTION FOR SUMMARY JUDGMENT PAGE 4
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CERTIFICATE OF MAILING

I, Christopher D. Rich, the undersigned authority, do hereby certify that I have
mailed, by United States Mail, one copy of the Order Granting Motion for Summary
Judgment, pursuant to Rule 77(d) l.C.R. to each of the attorneys of record in this
cause in envelopes addressed as follows:
DERRICK O'NEILL
ATTORNEY AT LAW
300 MAIN STREET STE 150
BOISE ID 83702
MARGARET BUTCHER
10512 W ACHILLEA ST
STAR ID 83669

Date: 25 November, 2011
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C/t:

DEC 0 5 2011
CHRlSTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY

MARGARET BUTCHER
10512 W. Achillea St.
Star Id 8366
Phone: 208-412-1975
Pegsworld@live.com
Defendant/Respondent Pro Se

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA,
FEDERAL HOME LOAN MORTGAGE
CORPORATION,

)
)
Plaintiff,
)
)
vs.
)
)
MARGARET A BUTCHER
)
Dennis D. Butcher and John Does 1-10 as Occupants )
of the Premises Located at 10512 W. Achillea St.,
)
Star Id 83669
)
)
Defendants/Respondent
)

CASE NO.: CV OC 111328 'd
MOTION
RE: REPLY MEMORANDUM

COMES NOW the DEFENDANT MARGARET BUTCHER, Pro Se, and files RESPONSE to
PLAINTIFF'S; MEMORANDUM; Federal Home Loan Mortgage Corp., RE :REPLY
MEMORANDUM, for MOTION FOR SUMMARY JUDGMENT
I. DEFENDANT, Denies All Allegations of Plaintiff's MEMORANDUM

II. DEFENDANT, specifically DENIES Plaintiff's action to Deny Defendant's Right to RESPOND
to PLAINTIFF'S MOTION for SUMMARY JUDGMENT.
III. DEFENDANT has right to file response WITHIN 14 DAYS of MOTION MEMORANDUM,
and RE: heard before Motion of Summary Judgment is granted or denied by the court.

CASE NO.: CV OC 111328 ~<
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SUMMARY JUDGMENT PREMATURE
3. Defendant's Response Point L Defendant's Attempt to Amend Pleadings Should be Denied."
Apposing Council, has personal, first hand knowledge Defendant's Response to Motion for
Summary Judgment is not "Attempt to Amend" on Nov. 15, 2011.
4. On Nov. 15, 2011, ADA County Clerk's office, refused to accept court's copy of Defendant's

Response to Motion for Summary Judgment by mistake_The Clerk gave instruction to cross out the
word "ANSWER" and write; "Response" The Clerk would only accept the Court Assistance Office
generic form which states, "See Attachmen(' refused to file RE: Motion for Summary Judgment.
5. On Nov. 15, 2011, apposing counsel, Mr. O'Neal, was standing inside the Clerk's counter,ADA
County Clerk's office and witnessed the above. Furthermore, apposing counsel, voluntarily testified
in open court, Honorable Judge Bieter presiding, to witnessing inciden~ on Nov. 22, 2011 as stated
by the Defendant. Rule 15(b). par. 2, Rule 61.
6. On Motion to accept, Defendant physically handed, refused by Clerk, court's copy of Response to
Motion for Summary Judgment, in open court; per Judge Bieter order and accepted Motion from
Movant, Responseifrom the Defendant's hands. Rule 5(e). Rule 60(a).
7. Judge Bieter, began opening apposing counsel argument before reviewing Defendant's Response
to Motion. Judge Bieter' s responded to apposing counsel, stating he did not think there were
previous rulings addressing this matter before the court.
8. The Defendant stated there were several Idaho cases, specifically defining what constitutes a Bona
Fide Purchasers for Value, pursuant Idaho statutes, and addressed in Response to Motion, just
handed and accepted. Judge Bieter stopped court proceedings, ordered Continuance from the bench
to allow review Response to Motion, in consideration of clerical mistaken refusal to accept.
9. The Continuance, Per Judge's Order, in light of the County clerk's refusal to file Response to
Motion for Summary Judgment was entered into the Court Records November, 22 2011. Rule 5(e).
10. Apposing counsel did not oppose decision for Continuance or acceptance of Response Motion
for Summary Judgment,in court. However, apposing counsel had already petitioned court, filed, Nov
21 2011, REPLY MEMORANDUM,Motion for Summary Judgment, "... attempt to amend pleadings

should be denied.. .failure of leave of court" Defendant received a copy on Nov 23 by mail. The day
after court and therefore did not have opportunity to respond before ruling on Nov 25th.
11. Consequentially, Judge Bieter and Plaintiff are referring to Defendant's Response to Motion as

"Amendment ... amended answer" not "Attachment" in departure. FRCP 6 LR 7.1 (a), (2) 5 (b)
12. Defendant is being denied right to respond to Plaintiffs Motion due to clerical error corrected by
judge's acceptance in open court. Fed. R. Civ. P. 5. l(c) Idaho code§ 31-2417
13. Plaintiffs Motion for Summary Judgment, Mr. O'Neal, refers to Defendant's initial Response
as, "insufficient, unsubstantiated, without merit" Pro Se status and petitions Re: to "be Deniea"
14. Defendant respectfully pleads the court to treat Defendant's response to Plaintiffs Motions as
CASE NO.: CV OC 111328'6
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proper designation and compel the Plaintiff to specifically answer the Defendant's pleadings to its
response to motions under rules: "Rule 13(f). Id.Rule 8(c).

Pleadings/Response/Answer to Plaintiff's, "2. Defendant's Desire for a Loan Modification"
15. All the HAMP contracts were in writing and faxed and/or mailed over night to WFHM.
16. In, Wells Fargo Home Mortgage, Inc. v. Alan Neal, No. 58, Sept. Term 2006, "the failure to

follow insurer guidelines before instituting a foreclosure action can render that proceeding
invalid." Id. Therefore1 the exclusion of this issue by the court as an affirmative defense to the
Plaintiffs action is unwarranted.
"Compliance Agent: Freddie Mac acting as a financial agent of the United States
Department of the Treasury will manage the compliance and monitoring of Servicer
performance under the Program, including performance in accordance with Freddie Mac and
Fannie Mae requirements." C65.3: Delegation of Authority (04/21/09)
17. Plaintiff points out to the court, its cause of action is limited to restitution of premises pursuant
to Idaho's non-judicial foreclosure statutes, under Idaho Code 45-1501, as a matter oflaw.
18. Plaintiff identifies itself as only the, "predecessor in interest" therefore, its past actions does not
preclude FHLMC, from

consideration~~ccording

to FHLMC Servicer, WFHM, identifies, the)(

Plaintiff, FHMLC, as the Entity responsible for decision to deny HAMP to Defendant, in violation of
Freddie Mac regulations, in which the Plaintiff, FHMLC, is also responsible for initiating the
foreclosure and sale, based on provided information by its contracted Servicer, WFHM, which
provided the Plaintiff FHMLC, with verifiably false information.

20. Plaintiffs servicer letter, Nicole Fry, Executive Mortgage Specialist,WFHM, identifies
"predecessor in interest" the Plaintiff, FHMLC, "secondary market investor" SEE EXHIBIT B
21. Defendant has provided this evidence in the previous Exhibits submitted in response to motion of
Summary Judgment, in which the Plaintiff is requesting the court to deny admission.
22. If the, "secondary market investor" is not FHMLC, but other entity(s) which note instrument
scrutinized was sold; further fact finding is required, Summary judgment is premature.
23. If the above is so, then the Plaintiff and Plaintiffs Servicer lacks standing.
24. On Nov. 22 2011, Mr. O' Neal, stated before the court, at the very least, "This is a case of one

hand did not knowing what the other hand is doing" (paraphrase)
25. The question remains surrounding the material facts regarding the irregularities surrounding the
foreclosure which the Plaintiff had prior knowledge of its own doing and initiated the actual trustee's
sale of the property held on May 16, 2011. As such, Plaintiff is not a bona fide purchaser in good

faith and is not a third party bidder/purchaser.

SEE COURT CASES,

EXHIBIT "D"

"As the Court of Appeal noted" (1999) 69 Cal. AppAth 520, 530-531,81 CaLRptr.2d
669:"[a] lender is not entitled to ignore information that comes to him from outside the
\recorded chain of title, to the extent such information puts him on notice of information
that reasonably brings into question the state of title reflected in the recorded chain of
title." Melendrez v. D& I Investment, Inc.(2005)127 Cal.AppAth 1238,26 Cal.Rptr.3d 413
CASE NO.: CV OC 111328 ~
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26. In Melendrez, the Court itself noted that:

"a BFP is one who pays value for the property without notice of any adverse interest or
of any irregularity in the saleproceedings."127 Cal .App Ath at 1250. "A lender who
purchases property knowing that it has violated Civil Code section 2923 .5 prior to the
foreclosure sale is clearly aware that the Petitioners claimed an adverse interest, and was
also aware that the sale was performed in violation of section 2923.5, and thus at an
irregular sale proceeding. If a notice of default is defective it cannot be the basis of a
subsequent non judicial foreclosure sale." Id. Melendrez v. D& I Investment, Inc.(2005)
127 Cal. AppAth 1238,26 Cal.Rptr.3d 413
"On the other hand, it 1s an equally well-established principle of law that any purchaser
of real property acquires the property subject to prior interests of which he or she has
actual or constructive notice." Inre Marriagea/Cloney (2001)91 Cal.AppAth 429,438,110
Cal.Rptr.2d 615
No one can take advantage of his own wrong." (Civ. Code. § 3517.) Put another way, "[h]e
who comes into equity must come with clean hands." (See Wilson v. S.L. Rey, Inc. (1993) 17
Cal. App.4th 234, 244; Kendall-Jackson Winery, Ltd v. Superior Court (1999) 76 Cal.
App.4th 970, 978.)
27. Plaintiff, Freddie Mac, Wells Fargo Home Mortgage, and NWT Inc/ RCO, did not follow

through with process available to them at the time pursuant I.C.45-1506 et. seq, for various
conflicting reasons stated by the Plaintiff, and WFHM, along with RCO/NWT.
28. Sale date May 16 2010; 214 d(ly§. after original rescinded sale date; Oct.15th 2010, ~~~after
1

Default was recorded in ADA County. According to Fry's letter, SEE EXHIBIT No

B_:

29. Estoppe Laches applies; Plaintiff stopped pursuing foreclosure sale due to loan modification

before original sale date of Oct 15 2010 and for this reason did not complete sale notice pursuant IC
45-1506 et. seq.
30. Defendant relied on their action and word, both written and spoken, led to sufferance, as no

action was taken which would lead Defendant to believe otherwise.
31. Records provided the court in Defendant's Response to Plaintiff's Motion for Summary

Judgment disclose NWT and WFHM were in continuous contact with Defendant throughout the
time period stated as the Stay.

32. However, the Plaintiff contends Stay delayed sale of property for ~more that-months.
33. The Plaintiff refuses to explain glaring contradiction or offer viable explanation that would not

also place it in contempt of bankruptcy court.
34. The Defendant contends foreclosure/sale date "rescinded'' by trustee, Todd Henderson, AVP.

for North West Trust Inc., and Wells Fargo Home Mortgage confirmed repeatedly, because she was
in various steps of compliance with the Plaintiff's Servicer and the Plaintiff, for HAMP Loan
Modification, which acted as a Stay from the foreclosure going forward.
"Mere delay in performing a contract is not a material breach unless the de~is s.uch as.to_
W::trr.e!!t!h~_con<:;lusiQ!l..that the party does not in!_~I?-.iLJ.£.Perf6rm''.Hoflaiid v. Gustafson, 132
Cal. App. 2d S"upp. 907, 909-10, 282 P.2d 1039,-·1041
CASE NO.: CV OC 111328 b
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"The plain meaning of the word "abated," as used in CPLR § 6514 (a) is the ending of an
action. Abatement is defined (Black's Law Dictionary 3 [7th ed 1999]) as "the act of
eliminating or nullifying." "An action which has been abated is dead, and any further
enforcement of the cause of action requires the bringing of a new action, provided that a
cause of action remains' (2A Carmody-Wait 2d § 11.1)." Wells Fargo Bank, N.A. Hunte
2010 NY Slip Op 50637(U) April 14, 2010 HON. ARTHUR M. SCHACKJ. S. C. Supreme
Court, Kings County .
SEE COURT CASES, EXHIBIT "D"
35. The Defendant made all the payments required. Bulletin 2009-10 Page C65-26

"In addition Servicers must not refer a Mortgage to foreclosure or conduct a foreclosure sale
of the property securing the Mortgage, until the Borrower has had time to respond to the
Trial Period Plan offer, the Servicer has made the required attempts to contact the Borrower,
and the Offer Deadline has expired. Servicers should postpone any foreclosure sale
scheduled to occur during that time period in the most effective manner to avoid the need to
restart the foreclosure process, .... Report the Mortgage as being in forbearance through (EDR)
Electronic Default Reporting using default action code "09-Forbearance"Do Not refer the
Mortgage to foreclosure if the Borrower has executed the Trial Period Plan and commenced
payments during the Trial Period. If the Mortgage is already in foreclosure, the Servicer
must postpone the foreclosure sale in the most cost effective way and ensure there is minimal
impact on the foreclosure timeline if the Borrower fails to remit the remaining payments
during the Trial Period." Id. Bulletin 2009-10 Page C65-26
36. Plaintiff knew that requirements, pursuant LC. 45-1506 B apply, as Plaintiffs council and

trustee did not complete original notification pursuant LC. 45-1506 due to a Stay by Defendant's
HAMP loan modification and not a Stay due to Bankruptcy. Subsequently, Plaintiff attempted to
restart foreclosure process, relying on LC. 45-1506A.)f_o!~/~l-~:~~
L C. 45-1506B "If timely compliance under subsection (6) of section 45-1506, Idaho Code, is
not possible, the partially completed foreclosure process shall be discontinued and any
further sale proceeding shall require new compliance with all notice of sale procedures as
provided in section 45-1506, Idaho Code." 45-l 506B.Postponement of Sale -- Intervention of
Stay. Id.

37. If the sale was not rushed through with LC. 45-1506A, ignoring LC. 45-1506B, the right to sell

the Defendant's home would fall under Sept. 1, 2011, LC.45-1506C, which requires Plaintiff and its
servicer, to follow the revised Idaho Codes. Furthermore, LC.45-1506C, bans such practices,
unequivocally, that were perpetrated on Defendant under penalty of law. Idaho's nonjudicial
foreclosure statutes have been amended to bring Idaho Code, governing nonjudicial foreclosure
process, providing protection for homeowners in compliance with the OCC, so that what happened
to the Defendant hopefully will never happen to another Idaho Homeowner again. S, ·

!~./..

(:. /

ft'<-.,, .... ,.,,

38. However, if Plaintiff is allowed to prevail, this action will give the Plaintiff and corporations like

it, legal foothold to challenge and undermine amended IC 45-1506C as well. EXHIBIT C
39.In,Cicorelli V. Hickey's Carting, Inc.,2009-02708 [2d Dept 10-6-2009] the court has discretion
to set aside a foreclosure sale where there is evidence of fraud, collusion, mistake, or misconduct.

ti.'{) ./

"Defendant has provided sufficient evidence to this court that he was in good faith
negotiations for loss mitigation up to the sale date and for several months thereafter. Thus the
CASE NO.: CV OC 111328 j
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court holds that the sale of the property must be vacated, due to the mistake on the part of the
Bank regarding the continued negotiations. The defendant may then continue loss mitigation
since once a sale is vacated in a foreclosure action, it is as though the sale never took place.
See, e.g., Hamilton v. Hittleman, 224 A.D, 390 (1928)."

Defendant's Response to Point 3. "Idaho's Non-Judicial Foreclosure Statutes"
40. Regardless, the issue at hand is not whether Defendant is "confused'' or"Defendant repeatedly

states that the Idaho's non-judicial foreclosure statutes have been repealed."
"Idaho Code § 45-1501 has been repealed; therefore, the statutory provisions governing the
non-judicial foreclosure of trust deeds will be referred to as LC.§ 45-1502, et seq. throughout
the remainder of this opinion." Lawrence Spencer v. Dee Jameson, Davidson Trust Co.
Supreme Court ofldaho No.34517 February 2009 Opinion No.85, June 16, 2009
Plaintiff attempts to divert the court from the central issue at hand, the Idaho Supreme Court of
Appeals have in the Defendant's favor, addressed every issue raised.
41. Incidentally, all opposing parties independently involved with the other cases ruled against, also

being the party(s) involved ~ollectively,_ in this case before the court.
42. Magistrate Court needn't rely on either party's IC statutes interpretation. Idaho Court of Appeals
addressed this matter before the court; setting president, as conclusions of law.
43. In this case at hand, apposing council's conflicting accounts exist regarding IC § notification,
existence, application, and whether in nonjudicial foreclosure, is Plaintiff exempt from specificity
Idaho Statute, as Plaintiff alleges in Motion for Summary Judgment, "Moreover, actual notice is not

required were there is a showing that the debtor was aware of the foreclosure proceedings"
44. Plaintiff lacks standing, a threshold issue, as a Bona Fide Purchaser in Good Faith for Value.
45. Plaintiff claims it recorded all required documents pursuant LC.§ 45-1506A is incorrect.
46. Therefore, requirements pursuant LC.§ 45-1506B apply, Plaintiff's affidavits filed do not show
as pursuant to I.C. § 45-1506B.( Federal Home Loan Mortgage Corporation v. Appel.)

&X' D 1

--

47. Furthermore, record ofrequired posting which did not take place pursuant IC.§ 45-1506 et. seq
48. Documents were not recorded pursuant to LC. § 45-1506 et. seq. (See Plaintiff's exhibit "A")
49. Plaintiff makes much of and refers to Defendant as "confused" as to repealed LC.§ 45-1501.
50. LC.§ 45-1501 was repealed and replaced with LC.§ 45-1502 et seq.
51. Furthermore, I.C.§ 45-1506 was amended on Sept. 1, 2011 with LC.§ 45-1506C, now in danger

of erosion in this case.
52. Plaintiff alleges Defendant is challenging constitutionality of Idaho's statutes. Defendant is not
challenging constitutionality of Idaho's statutes. Rather, Defendant petitions the court to uphold and
maintain the integrity of our Idaho statutes.
53. In the interest of justice, Defendant respectfully petitions the court to hold Plaintiff to Idaho's
statutes standard, as Plaintiff states # 3, "the constitutionality of Idaho's non-judicial foreclosure

statutes has been addressed by the Idaho Supreme Court and upheld" and therefore is aware.
54. Plaintiff offers as proof, documents "submitted contemporaneously herewith" affixed to the
rrr..;:,rv1~;:,r..

~v

rrr..rLI

u
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Affidavit of Jeff Stenman marked Exhibit "A" as prima facie evidence it followed notification
requirements pursuant to LC.§ 45-1501 et. seq. (LC.§ 45-1501A?)
SS.The above referred to missing documents, now being presented after the fact, were not notarized
until November 18, 2011, in Washington State; six months after sale date, May 16 20111 and to date
were never recorded in Idaho State, the county were the property sits, within 20 days of sale date
pursuant to LC. § 45-1506A et. seq. or 20 days before sale pursuant to LC.§ 45-1506.
Instead, missing documents now are affixed to the Deed of Trust recorded on May 20, 2011. It
J

appears as if missing documents were recorded at the same time of the Deed of Trust, pursuant to
LC.§ 45-1506, but, close examination of dates and places of notarization refute this.
S6. Subsequently, Defendant petitions the court to deny Plaintiffs "submitted contemporaneously

herewith" documents affixed to the Affidavit of .Jf_ff Stenman, be denied by this court, as missing

documents were never recorded and therefore~allable at auction sale
6

S7. The Defendant did not receive the required a copy of missing documents from the Plaintiffs
council until Nov. 23 2011, pursuant to LC. § 45-1506 et. seq.
ss~

Plaintiffs failure to serve documents on the Defendant is cause for dismissal and objections to

Plaintiffs "submitted contemporaneously herewith" documents affixed to the Affidavit of Jeff
Stenman ,being entered into the record and be stricken thereof. Rule 60(b).
S9. Missing documents and affidavits not recorded as required pursuant to Idaho's statutes and not
available on Aug. 8, 2011, for "discovery" when, the Defendant went to ADA County Clerks Office
to find the information contained in missing documents. Plaintiffs Exhibit "A" Copies of returned
mail envelopes states, "Unclaimed, Return to Sender, Undeliverable" Plaintiffs Exhibit "A" is
prima facie evidence that Defendant has never seen them.
60.The purpose ofrecording is defined as, "available for inspection" in LC.§ 45-1506A: At .>4-/

~, /

61. Furthermore, Requirement, pursuant LC. § 45-1506 et. seq. are not merely to protect interests of
the Defendant. The missing documents were not available for "discovery" by any legitimate third
party(s) as an actual Bona Fide Purchasers in Good Faith. Idaho Court of Appeals ruled Idaho's
statute's notice requirements for non judicial foreclosure. The Court, in:
Federal Home Loan Mortgage Corporation v. Appel, states, "As our Court of Appeals has
correctly observed, strict compliance with the notice provisions is required." l See
Security Pacific Finance Corp. v. Bishop, 109 Idaho 25, 28, 704 P.2d 357, 360 (1985)
(quoting Patton v. First Fed. Sav. & Loan Ass'n of Phoenix, 118 Ariz. 473, 578 P.2d 152,
156 (1978)).(Emphasis added)
62. The Court, in Federal Home Loan Mortgage Corporation v. Appel, defines LC 45-1506 as:
"Generally speaking, a foreclosure sale may be postponed in one of three ways ... So, if no
bankruptcy is ever filed and no stay intervenes, postponement proceeds according to §451506(8); if a stay is in effect on the date of a scheduled sale, postponement proceeds
according to §45-l 506A; and if a stay has been lifted before the scheduled sale date, then
postponement proceeds according to §45-1506B." Id .. SEE COURT CASES, EXHIBIT "D"
CASE NO.: CV OC 111328 <J
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63. WFHM and Plaintiffs council assert; by reason of StaY, barred sale completion for more than

six months, therefore, LC. 45-1506 A, (4) through (5) apply.
64. However, apposing council petitioned for immediate Lift for Relief of Automatic Stay on behalf

of the Plaintiffs servicer, Wells Fargo Home Mortgage, on September, 23 2010, granted on Oct.14,
201 O; Therefore, no other Stay was in effect to impede the sale date of October 15 2010.
65. In contradiction, Northwest Trustee Inc, filed an Affidavit of Compliance, in ADA County,May

20, 201 lRecord Date, attestsbompletion (1) through (6), pursuant to Sec. LC. 45-1506, Section (3).

_____ ___ __

I

.

66. Therefore, subsequently, LC. 45-1506B applies, as notice pursuant to LC.45-1506. However, _...,.
no
posting on the
..,_...property,.."' in this
__,, rr.le!!~L. occurred for either the Oct 15 2010 sale date or for May 16
~

2011 resale dateJand not in ADA County Clerk's Office record, including "affidavit ofposting" for
either sale date pursuant to IC 45-1506 et. seq.

67. Therefore, statement to the court, "A true and correct copy of the Trustee's Deed wa attached

to Plaintiff's Complaint as Exhibit A." is a misrepresentation of facts.
68. Therefore, pursuant to LC. § 45-1506, A, or B, requirements were not met.
69. On Nov. 22 2011, a conversation outside the courtroom door after court appearance between Mr.

__,_

0' Neal, Defendant, Margaret Butcher and Mr. McCluskey. Mr. 0' Neal, ,___.
admitted documents were

not sent with the Trustee's Deed, to Defendant and documents were mailed to Defendant, displayed
a copy of missing documents in his possession which were not presented in court. The Defendant
received the two copies of missing documents Mr. O' Neal had displayed in two envelopes on Nov
23 2011. Six pages were affixed to the Deed of Trust, recorded on May, 20 2011, therefore, I C.451506 A, was not met. Idaho Court of Appeals ruled in:
"FEDERAL HOME LOAN MORTGAGE CORPORATION. Plaintiff-Resoondent. v. Garv
R. APPEL and Linda L. Aooel. husband and wife, and all other residents designated as John
Does 1-X, Defendants-Appellants, No 31760, May 25, 2006 JONES, Justice. Chief Justice
SCHROEDER, Justices EISMANN and BURDICK, and Judge REINHARDT, III, Pro
Tern.concur. "Though this Court has not ruled on such a question, status as a bona fide
purchaser or a purchaser in good faith, at least in the context of a non-judicial foreclosure
sale, is generally not available where a purchaser is on inquiry notice of a potential defect of
statutory notice provisions. See Rosenberg v. Smidt, 727 P.2d 778, 784 (Alaska 1987) (under
Alaska statute, purchasers at nonjudicial foreclosure sale could not claim bona-fide purchaser
status where they were on inquiry notice because deed did not recite specifics of trustee's
compliance with statutory notice requirements); see also Grant S. Nelson and Dale A.
Whitman, Real Estate Finance Law, §7.20 at 671 (West 2002) (bona fide purchaser status
may be available to purchaser unrelated to mortgage where purchaser has no actual
knowledge of defects, is not on reasonable notice from the instruments that defects have
occurred, and the defects are not such that a person attending the sale exercising reasonable
care would be aware of the defect); Shearer v. Allied Live Oak Bank, 758 S.W.2d 940
(Tex.Ct.App.1988); Little v. CFS Service Corp., 188 Cal.App.3d 1354. 233 Cal.Rotr. 923
(Cal.Ct.Aoo.1987). If MERS knew the¢ 45-1506A reauirements were not comolied with.
it had actual knowled!!e that such requirements were not met and it cannot claim to be a good
faith purchaser for value ... .lf that is the case, then Fed Home cannot benefit from the shelter
rule and may not be entitled to the protections bestowed by 45-1508 or 45-1510. The district
court did not address this issue, so further fact-finding is necessary and summary judgment
was improper. ... "So. :.c -- J... __ , _____ ,. __ • :_ - - · - - .c:i-..:1 __ ..:1 - - -•--· :_ .. __ , ____ ___ ...._ ______ ,.
proceeds ... according to § 45-1506(8); if a stay is in effect on the date of a scheduled sale,
CASE NO.: CV OC 1113283
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oostoonement oroceeds according to ~ 45-1506A: and if a stav has been lifted before the
scheduled sale date, then postponement proceeds according to §45-1506B." ... Fed Home
argues, however, that "[ir]regardless" of whether the proper statutory notice requirements
were complied with, the sale is final under LC. §§45-1508 and 45-1510 .... As our Court of
Appeals has correctly observed, strict compliance with the notice provisions is required. 1
See Security Pacific Finance Corp. v. Bishop, 109 Idaho 25, 28, 704 P.2d 357, 360 (1985)
(quoting Patton v. First Fed. Sav. & Loan Ass'n of Phoenix, 118 Ariz. 473, 578 P.2d 152,
156 (1978)). Id. (Emphasis added)
Plaintiff's "Argument A. Statutory Consequences of the Non-Judicial Foreclosure Sale."

"In the case at hand, Plaintiff is the purchaser of real property at a non-judicial foreclosure sale. The
Plaintiff received the property by way of a trustee's sale held on May 16th, 2011 and a Trustee's
Deed issued thereafter. A true and correct copy of the Trustee's Deed was attached to Plaintiffs
Complaint as Exhibit A. Accordingly; Plaintiff is entitled to rely on the statutory provisions of Idaho
Code 45-1510 which provides: "When a trustee's deed recorded in the deed records of the county
where the property described in the deed is located, the recitals contained in the deed and the
affidavits required under 45-1510 (7) shall be a "prima facie"evidence in any court of the truth of the
recitals and affidavits. However, the recitals and affidavits are conclusive in favor of a purchaser in
good faith for value or any successor in interest thereof."id SEE COURT CASES.EXHIBIT "D"
70. Plaintiff states, "The Plaintiff received the property by way of a trustee's sale held on May
16th, 2011" The Defendant contends Plaintiff received the property by way of investment as
Freddie Mac some time after the Defendant bought her home and before default was issued.
71. The above mentioned missing documents were not in the ADA County Records, nor affixed to
the Trustee's Deed on Record and therefore, would not be available at sale for inspection, therefore,
do not constitute, "A true and correct copy of the Trustee's Deed was attached to Plaintiffs

Complaint as Exhibit A."
72. Plaintiff states "shall be "prima facie" evidence in any court of the truth of the recitals and
affidavits." On careful examination revels as misrepresentation and illustrates Summary Judgment
for the Plaintiff is inappropriate in light of the recent facts concerning the missing documents and
including lack of posting on property.
73. The Plaintiff states, "Moreover, actual notiCe is not required were there is a showing that the

debtor was aware of the foreclosure proceedings" and therefore, it is exempt from Idaho Statutes
and it is of no real consequence if it is not followed, regardless of the Plaintiff, Plaintiffs servicer,
along with their trustee, Northwest Trustees Inc. which is named Beneficiary of the Insurance
Policy on the Defendant's home and was concurrently telling the Defendant otherwise.
74. The Plaintiff in the above mentioned case, as well as being the same Plaintiff, FHLMC, in this
caseat hand, argued the same point in the above referred case which was appealed, Id. "Fed Home
argues, however, that "[i]rregardless" of whether the proper statutory notice requirements
were complied with, the sale is final under I.C. §§45-1508 and 45-1510"Id.

CASE NO.: CV OC 111328':?'
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75. In this case at hand, as in abovementioned case, Plaintiff relies on the statutory provisions of

I.C.45-1510. In, Armacost v. HSBC Bank USA, Northwest Trustee's Inc. sought dismissal because,
as trustee, they had complied with procedural requirements in Idaho's non-judicial foreclosure
statute of the Idaho Trust Deed Act. The Court held that:
"mere compliance with the Idaho Trust Deed Act's procedural requirements does not
establish a party's substantive right to initiate non-judicial foreclosure proceedings ... " Id.
"One could not reasonably contend that compliance with a procedure gives substantive rights
not otherwise possessed. The question still remains whether Plaintiff's right or authority to
foreclose on the Property remains." Id.(See, Armacost v. HSBC Bank USA, Case No. 10-CV274-EJL-LMB, United States District Court for the District of Idaho, Report and
Recommendation, February 9, 2011, Honorable Larry M. Boyle, United States Magistrate
Judge) id.
"As our Court of Appeals has correctly observed, strict compliance with the notice provisions
is required. l See Security Pacific Finance Corp. v. Bishop, 109 Idaho 25, 28, 704 P.2d 357,
360 (1985) (quoting Patton v. First Fed. Sav. & Loan Ass'n of Phoenix, 118 Ariz. 473, 578
P.2d 152, 156 (1978))." (See, Federal Home Loan Mortgage Corporation, PlaintiffRespondent, v. Gary R. Appel and Linda L. Appel, Defendants-Appellants.31760. No. -SEE COURT CASES, EXHIBIT "D"
May 25, 2006) .

7 6. In this case at hand, Plaintiff relies on statutory provisions of Idaho Code 45-1510, includes
"However" conjunction word, " ...shall be "prima facie" evidence. " Accordingly, the language

consequently, qualifies the preceding section of statute as dependant on subsequent section. "When
the words of a statute are unambiguous then this first canon is also the last:" judicial inquiry is
complete." and Rubin v.United States, 449 U.S. 424, 430(1981) "The legislative purpose is
expressed by the ordinary meaning of the words used." Richards v.United States, 369U.S.1(1962).
77. The Plaintiff does not qualify for status as a Bona Fide Purchaser in Good Faith as Plaintiff is

not a third party purchaser, therefore, Plaintiff cannot benefit from the shelter rule or be entitled to
the protections under I.C.§45-1508 and 45-1510, therein, nor does mere compliance with procedural
requirements establish a party's substantive right permitting dismissal. Id.
78. Furthermore, apposing council: the Law Firm, Rauth Crabtree and Olsen, and Northwest

Trustee Inc., set themselves apart from "a Bona Fide Purchaser in Good Faith" and website states
as a matter of public record: http://www.rcolegal.com/practice areas.aspx#rco:EXHIBIT A
79. In, Federal Home Loan Mortgage Corporation v. Appel, District Court did not address this issue

in the Motion for Summary Judgment and ruled for the Plaintiff FHLMC. Id. However, the Court of
Appeals overturned the lower court's verdict.
"The district court did not address this issue, so further fact-finding is necessary and
summary judgment was improper." Federal Home Loan Mortgage Corporation v. Appel, No
31760, May 25, 2006, Justice Jones, Chief Justice Schroeder, Justices Eismann and Burdick,
and Judge Reinhardt; presiding.
80. Whatever the case may be, the Plaintiff can not rely merely on compliance to prevail and
Plaintiff in this case, can not Plaintiff rely on compliance by any means, as it did not specifically
CASE NO.: CV OC 111328
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comply with the IC statues that apply. The Idaho State Supreme Court does not take a laid-back
attitude to the setting aside its statutes as negotiable, but makes careful distinction.
"This is where the distinction between a canceled sale and a postponed sale becomes
important...Were the Lef;[islature to have svecificallv vrovided in the statute that no notice of
a new sale had to be given where the original sale was unconditionally canceled ... " Chief
Justice EISMANN and Justices BURDICK, J. JONES and HORTON CONCUR. In The
Supreme Court of the State of Idaho, Docket No. 35189, Black Diamond Alliance, Llc. V.
Sherry Kimball, Boise, Feb. 2010 Term, 2010 Opinion No. 35, Filed: March 25, 2010
Stephen W. Kenyon, Clerk 2 Id.
SUMMARY JUDGMENT PREMATURE
81. Plaintiff has not rebutted facts presented in response to its motions of court ruling addressed and
has done little more than deny allegations of Defendant's counter complaint without factual
foundation in support submitted, instead

substitutes, "Nonetheless, while admittedly full of

"interesting" allegations... All affirmative defenses are similarly unsubstantiated... without
merit .. .Defendant is confused"
82. In, Corey v. Skelton, 834 So. .2d 681 (Miss, 2003) quoting Short v. Columbus Rubber &

Gasketco.535 So.2d. 61, 63(Miss 19888): " ... The burden of demonstrating that there is no genuine
issue of material fact falls upon the party requesting the summary judgment." Id at 63.
Therefore, again, Plaintiff's motion for summary judgment fails here as a matter oflaw.
83. Plaintiffs Statement of Facts merely recites historical facts or innuendo. But proves or refutes
nothing of substance with regard to the dispute raised in Defendant's complaint and defenses.
84. Movement for summary judgment must show absence of any genuine issue of material fact or, in
alternative, that there is no evidence to support nonmoving party's case; Atlas Enterprises Limited

Partnership v. United States 32 Fed. Cl. 704 (1995). Its historical facts recitation fails.
85. Plaintiffs motion fails to remove Defendant's genuine issue of material fact in dispute and fails
to show there is no evidence to support Defendant's case, in the light of authoritative evidence
documents submitted, which must be viewed "in the light most favorable to the Defendant."
86. Further, according to Ryland v. Shapiro, 708 F.2d. 987 (5 1h Cir.1983),(Morris v National.Cash
Register Co. 44 S. W 2d 433), Defendant's factual allegations in the complaint must be accepted as
true if not rebutted along with any reasonable inferences that may be drawn there from them, as is
the case here. Ellis v. Paws, 645 So. 2d. 947, 950 also Brown v. Credit Ctr. Inc. 444 So. 2d, 358, 362

(Miss 1983).
87. The issue before the court is whether FHLMC, has standing as a Bona Fide Purchasers for Value,
according to Idaho statutes, has already been addresses in Idaho's Supreme Court of Appeals in
favor of the Defendant. Id.
88. Idaho Court of Appeals has already ruled concerning standard for following Idaho statutes notice
for nonjudicial foreclosure as it relates to the matter in this case, in favor of Defendant Id
CASE NO.: CV OC 111328
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United States Idaho District Court, have already spoken to relevancy of how Plaintiff gained
possession. Therefore, FHLMC's actions, past and present, causing events to possession of property
cited in Plaintiffs Motion to Evict, have already been ruled in Defendant's favor. Id
89. In light of past Idaho Court of Appeal's ruling in the Defendant's favor, summary judgment is
inappropriate for the Plaintiff and this case should be dismissed in favor for the Defendant.
90. Plaintiff states, "To grant Plaintiff the relief requested does not prohibit Defendant from

pursuing any cause of action which she believes she may have against any party" Except, the
hardship of denying her the shelter of her home. To grant Defendant relief requested does not
prohibit Plaintiff the same.
91. There is proper application to grant Stay, de facto injunctive relief to Defendant at least while the .
facts of this case are are examined upon Appeal.
92. REDRESS: IC.45-1506 et. seq. Does allow for rescinding of sale and foreclosure as a remedy.
93. Allow the Defendant to be granted the HAMP modification with the most generous terms

available as she has proven through the HAMP program three times already.
94. If any triable of issues of fact exist, the lower Court's decision to grant summary judgment will
be reversed, Free v. Bland, 3 Premises considered, Plaintiff has failed to establish any basis in fact or
in law to support summary judgment, cannot be heard as there is no resolution or completion on the
issue of evidence from discovery and what facts may finally be proven there from, and his motion
should be denied and Defendant prays the court that it be so ordered.
RESPONSE TO REPLY MEMORANDUM
DATED This _~5~_day of December, 2011.
MARGARET A~ BUTCtIER

/. ·; I\._

By:

.

;;( .i

•

/ ·.· ifr:~/
/...../
MatgarFt A. Butcher /
I

;

Defen~ant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

5

day of December, 2011, I caused true and correct copies of

the foregoing documents to be served upon the following listed below.
Derrick J. O'Neill, PLLC.
Representing: Routh Crabtree and Olsen, PS
300 Main St Suite 150.
Boise, ID. 83702
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State of Idaho
S.S.
County of Ada

5 '11

Onthis
dayof
D;zc...zvn,z<...
,intheyearof20Ll,beforeme
J ~'i,v,f~ w J()'.l-,t.c,J
personally appeared /-l4;z. G 4,l ·• < A B(..<Tc,ffir&ved to me on the basis of satisfactory evidence to be the person(s)
whose name(s) is (are) subscribed to the within instrup1ent, and acknowledged that he (she) (they) executed the same.
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EXHIBIT A

Northwest Trustee Services, Inc. is a full-service trustee company providing default services to mortgage lenders
in the Western United States. We work with financial institutions, credit unions, investors and title insurers in all
matters related to residential and commercial foreclosures, including monitoring of senior sales, title resolution,
and reconveyances.

•
•
•
•

Conducted (or monitored) more than 250,000 non-judicial foreclosures in AK, AZ, CA, ID, MT, NV, OR
&WA
Fully integrated with all primary vendor systems
Associated with sister law firm, Routh Crabtree Olsen, P.S., which conducts judicial foreclosures in our
coverage area, and RCO Hawaii, LL.LC which conducts foreclosures in Hawaii
More successful at reducing REO inflows by free listing of auction properties on USA-Foreclosure.com

Stephen Routh
Pg. 1
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Stephen D. Routh co-founded Northwest Trustee Services, Inc., the largest provider of nonjudicial foreclosure services in the Western United States. A graduate of the University of
Hawaii, Manoa (B.S., 1972) and the McGeorge School of Law at the University of the Pacific
(J.D. 1975), Stephen is a shareholder and founding partner of Routh Crabtree Olsen, P.S.
Stephen represents lending institutions, major investors, and creditors concerning loan
delinquencies, foreclosure, bankruptcy and unsecured debt collection.
David Fennell

David E. Fennell co-founded Northwest Trustee Services, Inc., the largest provider of nonjudicial foreclosure services in the Western United States. A graduate of Lewis and Clark
College (B.S., 1980) and the Marshall-Wythe school of Law at the College of William and
Mary (J.D. 1984), Fennell was formerly a partner in the West Coast regional law firm of
Preston Gates & Ellis before establishing the Bellevue office of Routh Crabtree Fennell (now
Routh Crabtree Olsen, P.S.) as managing attorney, focusing his practice in the areas of
residential and commercial foreclosures, document preparation and review, title packages,
reconveyances, workouts, collections and regulatory compliance.
http://www.northwesttrustee.com/
http://www.rcolegal.com/practice areas.aspx#rco

Northwest Trustee Services, Inc., a Washington Corporation; Northwest Trustee Services, Inc.,
an Idaho Corporation; Alaska Trustee, LLC Standard Trust Deed, a division of Northwest
Trustee Services, Inc., (Registered "d.b.a. ")
Summary. Northwest Trustee Services, Inc., a Washington corporation ("NTS-WA"),
Northwest Trustee Services, Inc., an Idaho corporation ("NTS-ID"), Alaska Trustee, LLC, an
Alaska limited liability company ("AkT"), and Standard Trust Deed, a division of Northwest
Trustee Services, Inc., ("STNTS"), provide foreclosure services in the western states of the
United States. Principals of Routh Crabtree Olsen, P.S./Routh Crabtree, APC ("Law Firm")
have an ownership interest in NTS-WA and AkT. NTS-ID is a wholly owned subsidiary of
NTS-WA, and STNTS is a registered "d.b.a."

NTS-ID was created to act as a non-judicial foreclosure trustee in Idaho.
Relationship of Northwest Trustee Services, Inc. and the Law Firm. The Trustee provides
trustee services in a growing number of states. The Law Firm provides legal services in many
of the same states. The Trustee and the Law Firm exist in close proximity, typically in the same
building. This allows quick foreclosure file handoffs to the Law Firm when legal services are
required (e.g. bankruptcy, eviction processing or more serious litigation).
Our Disclosure. Two principals of the Law Firm have an ownership interest in NTS-WA, and
a principle has an ownership interest in AkT. NTS-ID is a wholly owned subsidiary of NTSWA.
Pg. 2
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Northwest Trustee Services, Inc., a Washington corporation ("NTS-WA ''), Northwest
Trustee Services, Inc., an Idaho corporation ("NTS-ID ''), Alaska Trustee, LLC, an Alaska
limited liability company ("AkT''), and Standard Trust Deed, a division of Northwest
Trustee Services, Inc., ("STNTS''), provide foreclosure services in the western states of the
United States. Principals of Routh Crabtree Olsen, P.S.!Routh Crabtree, APC ("Law Firm'')
have an ownership interest in NTS-WA and AkT. NTS-ID is a wholly owned subsidiary of
NTS-WA, and STNTS is a registered "d.b.a."
Wells Fargo erred in thousands of foreclosures
http://www.kpic.com/news/business/ 105 909953 .html
By ALAN ZIBEL AP Real Estate Writer
Story Published: Oct 27, 2010 at 3:36 PM PDT
WASHINGTON (AP) - Wells Fargo admitted Wednesday it made mistakes in the paperwork
for thousands of foreclosure cases and promised to fix them
Wells Fargo described the mistakes as technical and said it has no plans to halt the foreclosure
process, though filing new paperwork will cause some delays
"We don't believe that there are instances in which the foreclosures would not have occurred
otherwise," said Teri Schrettenbrunner, a Wells Fargo spokeswoman. The documents are being
refiled in the 23 states where a judge's approval is needed to complete a foreclosure.
Wells Fargo & Co.'s CEO, John Stumpf, has declined to join Bank of America Corp., Ally
Financial Inc.'s GMAC Mortgage and other banks in suspending foreclosures because of
flawed paperwork that surfaced at several large banks.
On a conference call with investors this month, Stumpf said the bank is "confident that our
practices, procedures and documentation" are accurate.
Depositions of two Wells Fargo employees have called the company's foreclosure practices
into question. A Fort Mill, S.C.-based Wells employee said in a deposition taken last March
that she signed between 300 and 500 foreclosure documents per day,
In another deposition taken in May, another Wells employee said he verified only the dates on
up to 150 foreclosure documents he signed daily and relied on co-workers to ensure that other
information was correct.

RealtyTrac·
http://www.realtytrac.com/property/ID/Star/83669/10512%20W%20Achillea%20St/geo/43.69
0650939941406,-l 16.48461151123047#nearbyHomes

The property at 10512 W Achillea St is located in Star in Ada County, Idaho. With interior space of 1, 742 square
feet, and a lot that has 7,013 square feet, 10512 W Achillea St, Star, ID 83669 is a Single Family Residence.
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1 051 2 W Achillea St
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~Average Sales Price

Average Foreclosure Sales PricePROPERTY TAX HISTORY

YEAR

LAND

IMPROVEMENTS

TOTAL

TAX

TAX%

2010

$18,000

$117,700

$135,700

$1,042.86

0.77%

SALES HISTORY
DATE

AMOUNT

PRICE/SF

7/29/2010

NA
NA
NA

NA
NA
NA

12/15/2005
9/17/2001

The property at 10512 W Achillea St is located in Star in Ada County, Idaho. With interior space of 1,742 square
feet, and a lot that has 7,013 square
10512 W Achillea St Star, ID 83669 is a Single Family Residence.
NOT LISTED

e$161,623
http://www.realtytrac.com/foreclosure/reo/wells-fargo-reo.html
What is an REO?
REO is an acronym for real estate owned and is industry jargon for foreclosure property repossessed by banks or lenders.
If a lender or bank is the highest bidder a foreclosure auction - or if no third party bids at the auction - the property
reverts back to the lender and becomes an REO. REOs are owned by banks. Lenders go to great lengths to sell REOs.
For banks, however, bank-owned homes are a
One of the primary advantages of buying a bank-owned REO property is that investors are purchasing a property without
liens or other encumbrances. Before lenders make REO properties available for sale, they typically expunge all liens or
claims against the property. Any cloud on the title - a second or third mortgage, mechanics liens, taxes or any other liens
attached by creditors - are wiped out. Moreover, skilled investors can negotiate with the lender's loss mitigation
of REO
to discount the price to a fraction of its market value. Besides negotiating price, many
properties also negotiate favorable lending terms below existing market rates.
Since the seller of REO homes is also the lender, you can negotiate with the bank to have them pay for all or some of the
closing costs.

Pg.4
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July 15, 2011"
RE:

Loan No. 708-0200232726

I am responding on behalf of Wells Fargo Home Mortgage (WFHM) to your complaint filled with
the offices of Congressman Rual R. Labrador, which they forwarded to the Office of the
Comptroller of the Currency.
WFHM services the mortgage on behalf of a secondary market investor. Therefore, the assistance
we can provide must not only be in accordance with the terms of the Note and Security Instrument,
but also within the guidelines established by the investor.
During a time of financial hardship, various workout options are made available to our borrowers.
All workout arrangements are based upon a borrower's ability to repay the debt and investor
guidelines at the time our current review is completed. It is WFHM's practice to explore any
available workout options with our borrowers upon request.
Any workout option approved is based on the borrower's proof of finical need for assistance, as
well as the ability to afford the approved workout option. WFHM relies on our borrowers to
provide us with complete and accurate financial information.

If a complete financial packet is not received, a thorough review cannot occur and the request for
mortgage assistance will be denied. Also if the review cannot be completed within 30 days,
updated financial information may be requested.
Our records indicate that an acceleration notification was issued on December 14, 2008. This
notice advised the loan needed to be brought current by January 13, 2009, or we would accelerate
the Note.
WFHM started reviewing the loan for potential workout options on February 10, 2009, under the
federal government's Home Affordable Modification Program (HAMP). This program is designed
to assist borrower who are in default or have experienced an event that will jeopardize their ability
to make their mortgage payments on their primary residence.
·The financial information provided at the time reflected that your gross monthly income was
$2,246.25 and your monthly expenses were $2,528. 72. This reflected a monthly deficit of
$282.47.
After a thorough review of your financial information, a HAMP Trial Period Plan (Trial Period
Plan) was approved on April 15, 2009. The Trial Period Plan was provided to allow you an
opportunity to make payments at an estimated amount to the payment amount after the HAMP is
processed. The payment scheduled established at that time was as follows:

Trial Period Payment #

1
2
3

Trial Period Payment
$696.66
$696.66
$696.66

Due Date On or Before
05/01/2009
06/01/2009
07/01/2009

000576
Pg.I
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Our records indicate that we attempted to contact you on several occasions between June 12, 2009
and April 12, 2010, to discuss your account. Specifically, in regards to the additional
documentation needed in order for WFHM to proceed with your request for assistance. As of April
14, 2010, WFHM had not received the information required in order to complete the final review.
As a result, the file was closed on April 14, 2010.
When no retention options are available, it is the practice of WFHM to explore other options to
help you avoid foreclosure, including liquidation. WFHM issued correspondence on April 26,
2010, which provided you with additional information regarding the liquidation process; however,
WFHM had not received the required documentation needed to explore liquidation options we
closed our file on May 11, 2010.
On May 27, 2010, the loan was referred to outside legal counsel to initiate foreclosure
proceedings. The foreclosure action was a direct result of the loan showing due on April 1, 2009,
through May 1, 2010, mortgage payments.
Another review to explore potential workout options was initiated on August 26, 2010. The
financial information provided at that time reflected that your monthly income was $1,328.47 and
your monthly expenses were $2,254,.00. This reflected a monthly deficit of $925.53.
Our records indicate that Margaret A. Butcher filed for Chapter 7 Bankruptcy (Case No. 10-02840)
protection on September 3, 2010, and that Dennis D. Butcher filed for Chapter 7 Bankruptcy (Case
No. 10-03738) protection on November 15, 2010. Due to filing, the foreclosure proceedings were
suspended.
Due to the bankruptcy status of the loan, we were unable to communicate with you directly
regarding workout options. WFHM needed to receive written consent from your bankruptcy
attorney in order to work with you directly. As written consent was not received, and there was no
response from your attorney, the file was closed on February 10, 2011.
Our records indicate that the above referenced bankruptcy case was discharged on March 17, 2011,
and as a result, the foreclosure proceedings resumed on March 23, 2011.
I can confirm it is our practice to continue working with our borrowers who wish to explore
workout options until the date of a foreclosure sale is held. We may at times agree to postpone the
date of a foreclosure sale as a result of these negotiations; however, foreclosure action is not halted
or suspended until a viable workout option has been approved and the first payment of that plan is
received.
Due to the fact that there had not been a workout option established, WFHM proceeded with all
collections, acceleration and foreclosure activity until the date of the foreclosure sale, which was
held on May 16, 2011. As a result the foreclosure sale is valid and is not being rescinded.
Nicole Fry
Executive Mortgage Specialist, Office of the President
CC. Office of the Comptroller of the Currency
Case No. 01630763
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Identification of and providing financial remediation to those borrowers is a primary objective of the
recent enforcement actions issued against the mortgage servicers by the OCC and the other federal
banking agencies.
While the Orders are geared toward fixing what is broken, they also contain measures requiring bank
servicers to identify and compensate borrowers who suffered financial harm as a result of deficiencies
in past foreclosure practices.
The OCC' s Orders are broad in scope and require real reform to restore integrity to the foreclosure
process. They require national bank mortgage servicers to implement a comprehensive revision of
their loan modification and foreclosure processes. The Orders address the elimination of dual tracking,
once a modification has been approved, and the establishment of a single point of contact system to
ensure borrowers can contact a live person throughout the process. The Orders require robust oversight
and controls of third-party vendors, including outside legal counsel and vendors who· provide default
and foreclosure processing services to ensure that those who act on their behalf comply with these
obligations as well as all laws and regulations, both state and federal.
One of the more significant aspects of the Orders are the "look-back" provisions, which require a
comprehensive, independent review of foreclosure actions for borrowers who completed, or were in
the process of, a foreclosure during the period of January 1, 2009 through December 31, 2010 ("inscope borrowers"). The look-back requires mortgage servicers to identify those borrowers that
suffered financial harm as a result of foreclosure processing deficiencies and to compensate them for
financial injury. This is an open-ended obligation, with no dollar cap, and the OCC is supervising
compliance with the foreclosure review very closely.
The requirements of the OCC's look-back build upon techniques normally undertaken in remedying
financial harm to victims as part of a class action lawsuit. The OCC intends to require mortgage
servicers to deliver notice letters to every in-scope borrower covered by the look-back period to inform
them of their right to have their complaint reviewed by an independent consultant. Skip tracing
methods will be used to locate borrowers and multiple attempts to reach borrowers will be required for
any returned notices.
In addition to this step, the federal banking agencies are requiring the independent consultants to
conduct a targeted review of high risk segments, so that borrowers who either cannot be reached or fail
to respond to the bank's notice letters might still have an opportunity to be captured under the lookback and to have the independent consultant determine if actions taken by the bank inflicted financial
harm upon them.
Pg. 1
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Such segments would include, for example, a review of covered borrowers who were denied a loan
modification, whose foreclosures were handled by law firms suspected to operate as "foreclosure
mills," who were handled by a particular processing center, or who submitted a foreclosure-related
complaint to the servicer.
Servicemembers Civil Relief Act and borrowers in bankruptcy whose mortgage was foreclosed upon
and whose home was sold.
Changes in GSE Guidelines
In addition to these new requirements under federal laws, Fannie Mae and Freddie Mac have
announced two major initiatives related to servicing that will have widespread market impact. The
first, announced in January, is a joint initiative with the FHF A and HUD to develop new servicing
compensation structures that improve the system for paying servicers of single-family loans in
mortgage-backed securities pools. According to the GSEs, the current structure for servicer
compensation has resulted in generous levels of compensation for work related to servicing pools of
performing loans, but insufficient compensation when the servicing pool includes a significant number
of non-performing loans.

The second GSE initiative, announced in June, is to develop uniform policies for servicing delinquent
loans that will enhance and streamline outreach to delinquent borrowers and establish performancebased monetary incentives for compliance. This initiative also will address the "dual track" issue by
requiring servicers to focus solely on remediation of a loan delinquency and foreclosure prevention
prior to initiation of a foreclosure action. Pursuant to this initiative, Fannie Mae issued new servicer
requirements on June 6, 2011 (effective on September 1, 2011), and Freddie Mac issued its new
servicing requirements on June 30, 2011 (effective on October 1, 2011). When these guidelines take
effect, a foreclosure will not be permitted on a mortgage owned or guaranteed by Fannie Mae or
Freddie Mac until after the servicer has conducted a formal review of the borrower's eligibility under
all available foreclosure alternatives, including loan modifications, short sales, and deeds in lieu of
foreclosure. A servicer of a mortgage that is in foreclosure also will be expected to continue to help
these borrowers qualify for a foreclosure alternative.

• Implementing procedures to ensure that documents provided by borrowers and third parties are
maintained and tracked so that borrowers generally will not be required to resubmit the same
documented information;
•Eliminating "dual track" processes where legal steps to foreclose on a property or conduct a
foreclosure sale go forward even when a borrower has completed an application for a loan
modification or is in a trial or permanent modification and is not in default on the modification
agreement; and
IV. Conclusion
The OCC is committed to ensuring that defects in servicing practices identified through our
examinations are rectified, and that, through the look-back process, servicers address financial injury
suffered by borrowers as a result of those defective practices.
Pg.2
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FEDERAL HOME LOAN MORTGAGE CORPORATION v. APPEL
FEDERAL HOME LOAN MORTGAGE CORPORATION, PlaintiffRespondent, v. Gary R. APPEL and Linda L. Appel, husband and wife, and
all other residents designated as John Does I-X, Defendants-Appellants.
31760. No.
-- May 25, 2006

Laura E. Burri argued. Starr Kelso argued.Ringert Clark, Chtd., Boise, for respondent.
Starr Kelso Law Office, Chtd., Coeur d'Alene, for appellants.
We vacate the order in part and remand for further proceedings. They appealed. The
district court entered summary judgment in Fed Home's favor and ordered the
appellants off the property.
MERS deeded the property to Federal Home Loan
Mortgage Co. (Fed Home), which was substituted as plaintiff. The successful bidder at
the sale, a company called Mortgage Electronic Registration Systems, Inc. (MERS), filed
a complaint for ejectment against the appellants. At issue in this appeal is the validity
and finality of a trustee's sale of appellants' real property.
I.

The sale was scheduled to take place in St. Maries on June 26, 2003. The appellants
fell behind on their payments and foreclosure proceedings were initiated. The deed of
trust listed Greenpoint as the lender and MERS as the beneficiary.
In 2001, the
appellants borrowed nearly $200,000 from Greenpoint Mortgage Funding, Inc. They
gave Greenpoint a promissory note, as well as a deed of trust against the property to
secure payment of the note. The property from which MERS sought to eject the
appellants is located in St. Maries.
Neither the stipulation nor the bankruptcy court's order lifting the stay identifies a date
on which the sale was to occur. On August 8, 2003, and upon the parties' stipulation,
the bankruptcy court vacated the automatic stay and allowed Greenpoint, or its
successors or assigns, to foreclose on the property. Again, the record does not disclose
whether notice was provided to the appellants, but they deny having received notice of
. this second rescheduling. The trustee asserts that the rescheduled date was announced
at the time and place of the initial rescheduled sale. On that date, the trustee sent the
title company a fax requesting that the sale be postponed until August 22, 2003. July
24 came and went, and the stay remained in effect. It is unclear whether notice of this
rescheduling was provided to the appellants either in writing or by publication or
posting, but the appellants deny having ever received notice of the rescheduling.
According to the trustee, the rescheduled sale date was announced at the time and place
of the original sale. So, on June 25, 2003, the trustee faxed the title company a letter
requesting that the foreclosure sale be rescheduled for July 24, 2003. 362 stay in place,
the property could not be sold. With the automatic § The day before the scheduled
date of the trustee's sale, the appellants filed a Chapter 7 bankruptcy.
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In the sense it is used in this case, a credit bid means that the holder of the note bids up
to the amount of money due it by the debtor, thereby extinguishing the debtor's debt to
the extent of the bid. MERS's bid was a credit bid. With the stay lifted, the trustee's
sale was held on August 22 and MERS was the successful bidder.
After a hearing the district court issued an order granting Fed Home's motion and
ordering the appellants off the property. 45-1506A were not met. They also contended
that the sale suffered fatally from procedural deficiencies, specifically that the notice
provisions set forth in LC. § The appellants defended the motion, claiming that the
credit bid was not proper under Idaho's statutes governing property purchases at a
MERS filed an
trustee's sale.
Fed Home then moved for summary judgment.
ejectment action and the district court subsequently granted its motion to amend its
complaint and substitute Fed Home as the real party in interest. Very shortly after the
sale, MERS deeded the property to Fed Home, which was unsuccessful in its nonjudicial attempts to eject the appellants and possess the property.
II.
As the district court disposed of this case on summary judgment, it is according to that
standard of review, set forth in Idaho R. Civ. P. 56(c), that we will proceed. 45-1508 and

45-1510.

45-1506(9); (2) whether the trustee's sale in this case complied with the

notice requirements set forth in Title 45, Chapter 15 of the Idaho Code; and (3) whether,
even if the trustee's sale did not comply with the aforesaid notice requirements, Fed
Home is entitled to the conclusive effect of a sale and recording of the trustee's deed as a
good faith purchaser for value under LC.§§ We are c;oncerned in this appeal with three
issues: (1) whether a credit bid like the one used here satisfies the requirements of LC.§

A.
The appellants are wrong. They assert that cash is required for a valid bid and that the
bid in this case fails the statutory requirements. 45-1506(9) speaks to paying "purchase
money" and calls for the purchaser to "pay the price bid." They point out that I.C. §
They say that nowhere in our statutes can the phrase "credit bid" be found. The
appellants argue first that a credit bid does not satisfy the statutory requirements for
purchasing property at a trustee's sale.
Id. Id. at 247. But the bank was simply bidding the amount due it, and the court held
that the bank's application of its bid to the outstanding debt constituted payment of the
price bid in cash. The supreme court noted that a credit bid was not a credit sale, the
difference being that in the latter the bidder would be permitted to pay at a later time, as
would be the case "if the bid were in the form of a note or other instrument pursuant to
which either a lump sum payment or payment by installments over time would be made
in the future." Id. The trial court did not buy this theory and, on appeal, neither did the
supreme court. Id. The defendant claimed that the credit bid was not a cash sale, which
was required by statute. Id. The defendant refused to vacate the property and suit for
possession was commenced. Id. The bank was the only bidder at the sale and it
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purchased the property with a credit bid. After the defendant defaulted, the bank
commenced nonjudicial foreclosure proceedings under Montana's statutes. 928 P.2d at
245. For instance, in Rocky Mountain Bank v. Stuart, 280 Mont. 74, 928 P.2d 243
(1996), the defendant executed a trust indenture on his residential property to secure
payment of an obligation to the plaintiff bank. The court noted that the issue had not
been decided in Idaho, but observed that courts in several jurisdictions, interpreting
statutes that required bids for cash, had nevertheless held that credit bids satisfied the
statutory requirements. The district court ruled that the credit bid satisfied the
statutory requirements for purchasing property at a trustee's sale.
The district court also cited Surety Sav. & Loan Ass'n v. Nat'l Automobile & The
appellants contend that these cases are "clearly a distinct minority," but they have
provided no authorities to the contrary. 560 S.W.2d at 461. Cas. Ins. Co., 8 Cal.App.3d
752, 87 Cal.Rptr. 572 (Cal.Ct.App.1970), wherein the Court of Appeals of California held
that the difference between the creditor-plaintiff bringing cash for the full price to the
sale and simply making a credit bid was merely one of form, and McClure v. Casa Claire
Apartments, Ltd., 560 S.W.2d 457 (Tex.Ct.App.1977), in which the Court of Appeals for
Texas held that "[c]rediting the bid against the note has been found to be equivalent to a
cash sale."
The district court properly held that the credit bid here complied with the statutory
requirements. We hold that where the holder of the deed of trust note is the bidder,
crediting the bid against the note is the equivalent of a cash sale. His bid, if successful,
It makes no sense to
immediately reduces or eliminates the debtor's obligation.
require the note holder to bring cash to the sale in order to pay himself. After all, the
holder of the note is the party to be benefited by the sale. There is no reason why the
holder of the deed of trust note should not be able to purchase the property at a trustee
sale by bidding in all or part of the amount owing pursuant to the note. 45-1506 and,
indeed, it makes a good deal of practical sense. The principle articulated in the abovecited cases is compatible with LC.§

B.
45-1506B was the statute with which MERS had to comply. 45-1506A, not LC. § But
the appellants argue that once their bankruptcy was filed and the original June sale
could not occur, LC. § 45-1506B(3). See LC. § 45-1506B were complied with by the
time the appellants filed for bankruptcy, and therefore no further notice was required
after the first rescheduling. Fed Home responds that all of the requirements of I.C. §
45-1506A. The appellants next contend that notice of the rescheduled sale was not
given as required by I.C. §
45-1506(8) provides: First, I.C. § Generally speaking, a foreclosure sale may be
postponed in one of three ways. So which is it?
The sale shall be held on the date and at the time and place designated in the notice of
sale or notice of rescheduled sale as provided in section 45-1506A, Idaho Code, unless
the sale is postponed as provided in this subsection or as provided in section 45-1506B,
Idaho Code, respecting the effect of an intervening stay or injunctive relief order.
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Section 45-1506A(1) provides:
]362), or a stay order issued by any court of competent jurisdiction, then the sale may be
rescheduled and conducted following expiration or termination of the effect of the stay
in the manner provided in this section. In the event a sale cannot be held at the time
scheduled by reason of automatic stay provisions of the U.S. bankruptcy code (11 U.S.C.
[§

45-1506, requiring service of notice and publi 45-1506A are much like those in LC. §
The notice requirements in LC. § (Emphasis· added.) 45-1506A(2)-(4). See LC. §
cation.
Section 45-1506B(1) applies when a stay has been lifted prior to the date of a scheduled
sale:
·
If a stay as set out in subsection (1) of section 45-1506A, Idaho Code, which would
otherwise have stopped a foreclosure sale is terminated or lifted prior to the date of sale,
then any person having a right to reinstate the deed of trust pursuant to subsection (12)
of section 45-1506, Idaho Code, may request the trustee to postpone the sale for a period
of time which shall allow at least one hundred fifteen (115) days to elapse from the
recording of the notice of default to the rescheduled date of sale exclusive of the period
of time during which such stay was in effect.
Subsection (3) of this statute provides: The notice requirements in this section are
substantially less burdensome. (Emphasis added.)
If the foreclosure has proceeded in compliance with all requirements of subsections (2)
through and including (6), of section 45-1506, Idaho Code, prior to the intervention of
the stay, then at the time appointed for the original sale, the trustee shall announce the
date and time of the rescheduled sale to be conducted at the place ofiginally scheduled
and no further or additional notice of any kind shall be required.
In this case, the stay was in effect on the date of the original June sale and was not lifted
until August 8-after the rescheduled sale and before the actual sale. 45-1506B. 451506A; and if a stay has been lifted before the scheduled sale date, then postponement
proceeds according to§ 45-1506(8); if a stay is in effect on the date of a scheduled sale,
postponement proceeds according to § So, if no bankruptcy is ever filed and no stay
intervenes, postponement proceeds according to §
The appellants did not show up to hear the rescheduling announcements and, in
affidavits opposing Fed Home's motion for summary judgment, the appellants denied
having personal knowledge of the sale being rescheduled to July 24 or August 22. 451506A. 45-1506B would allow if the stay were lifted prior to the date of sale, the trustee
was required to follow the notice provisions in § Accordingly, to reschedule the first
sale, rather than simply announcing the new date and time of the sale on the date of the
original sale as the trustee did and as LC. § i Not having any reason to be at the first
rescheduling, they would have had no reason to know of the second sale date or of the
000583

second rescheduling. And why would they have shown up at the time and place of the
initially scheduled sale to hear a rescheduling announcement when they knew the sale
was stayed by the bankruptcy filing?
45-1506B(3) apply, allowing the trustee to simply announce the date and time of resale
without further notice if the requirements of sections 45-1506(2) through 45-1506(6)
have already taken place." The district court ruled that "the more specific provisions of
LC. §~ 45-1506A, applied), summary judgment on this issue was improper. 45-1506B,
not§ . Because the district court applied the incorrect standard (i.e., ruling§ 45-1506A
was complied with. Thus it is unclear (and doubtful) that§ 45-1506A. 45-1506B, but
did not show it complied with § In light of our above discussion, this was incorrect. Fed
Home argued it complied with§

c.
While the issue was raised in the parties' memoranda on summary judgment, the
district court's written decision does not address this issue. 45-1506A were not. 451506B was complied with, Fed Home seems to tacitly admit it knew that the
requir~ments in § By arguing that § 45-1506A. 45-1506B-recall, the company does
not assert that it complied with § This argument flows, however, from Fed Home's
assertion that it complied with § 45-1508 and 45-1510. Fed Home contends it is a
purchaser in good faith and thus gained the rights conferred in §§ 45-1506(7) are
conclusive in favor of a purchaser in good faith for value. Section 45-1510 provides that
when the trustee's deed is recorded properly, the recitals in the deed and the affidavits
required in § 45-1508 provides: "[a]ny failure to comply with the provisions of section
45-1506, Idaho Code, shall not affect the validity of a sale in favor of a purchaser in good
faith for value at or after such sale, or any successor in interest thereof." Idaho Code §
It is "too late," Fed Home says, for the appellants to object to the sale; the appellants
should have objected before the foreclosure sale occurred. 45-1508 and 45-1510. Fed
Home argues, however, that "[i]rregardless" of whether the proper statutory notice
requirements were complied with, the sale is final under LC. §§
7.20 at 671 (West 2002) (bona fide purchaser status may be available to purchaser
unrelated to mortgage where purchaser has no actual knowledge of defects, is not on
reasonable notice from the instruments that defects have occurred, and the defects are
not such that a person attending the sale exercising reasonable care would be aware of
the defect); Shearer v. Allied Live Oak Bank, 758 S.W.2d 940 (Tex.Ct.App.1988); Little
v. CFS Service Corp., 188 Cal.App.3d 1354, 233 Cal.Rptr. 923 (Cal.Ct.App.1987). See
Rosenberg v. Smidt, 727 P.2d 778, 784 (Alaska 1987) (under Alaska statute, purchasers
at nonjudicial foreclosure sale could not claim bona-fide purchaser status where they
were on inquiry notice because deed did not recite specifics of trustee's compliance with
statutory notice requirements); see also Grant S. Nelson and Dale A. Whitman, Real
Estate Finance Law, § Though this Court has not ruled on such a question, status as a
bona fide purchaser or a purchaser in good faith, at least in the context of a nonjudicial
foreclosure sale, is generally not available where a purchaser is on inquiry notice of a
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potential defect of statutory notice provisions. 3 We see no merit in Fed Home's
argument that the appellants, who were entitled to receive notice of a sale, yet did not
and were not otherwise aware of the sale, should have contested the lack of notice before
the sale. The district court did not address this issue, so further fact-finding is
necessary and summary judgment was improper. 45-1508 or 45-1510. If that is the
case, then Fed Home cannot benefit from the shelter rule and may not be entitled to the
protections bestowed by §§ 45-1506A requirements were not complied with, it had
actual knowledge that such requirements were not met and it cannot claim to be a good
faith purchaser for value. If MERS knew the §
III.
Costs are awarded to the appellants. The district court's order is affirmed insofar as it
holds the credit bid submitted by MERS was compliant with statutory requirements but
is vacated in all other respects and the case is remanded for proceedings consistent with
our opm1on.
FOOTNOTES
1 We are dealing he Even if the appellants did have notice of the sale, it may not have

made a difference. Both the August 8 stipulation to remove the stay and the order
removing the stay contemplated foreclosure proceedings would go forward but neither
identified a date on which the property would be sold. No argument was made that the
appellants had actual notice of the July or August sales. . See Security Pacific Finance
Corp. v. Bishop, 109 Idaho 25, 28, 704 P.2d 357, 360 (1985) (quoting Patton v. First
Fed. Sav. As our Court of Appeals has correctly observed, strict compliance with the
notice provisions is required. The procedures to foreclose on trust deeds outside of the
judicial process provide the express-lane alternative to foreclosure in the judicial system
and strip borrowers of protections embedded in a judicial foreclosure. re with
nonjudicial trust deed foreclosure. & Loan Ass'n of Phoenix, 118 Ariz. 473, 578 P.2d 152,
156 (1978)).
g Therefore, the court skipped to subsection (3) and determined that it had been

complied with. 45-1506B(1), but that no such person had done so. It noted that a
"person having a right to reinstate the deed of trust pursuant to subsection (12) of
section 45-1506, Idaho Code, may request the trustee to postpone the sale for a period of
time," I.C. § 45-1506B(3) as a stand-alone provision. The court apparently viewed §
This does not seem to be disputed. 45-1506(2) through (6). The court noted that the
trustee had complied with § .
345-1506B(3) has no reason to inquire whether the trustee is following the proper
postponement statute and thus may have no knowledge that the actual notice provisions
were not complied with. Thus, a bidder who is told at a scheduled sale that the sale is
being postponed and rescheduled pursuant to§ 45-1506B is simply rescheduled at the
original sale and no further notice of any kind is necessary. 45-1506 or 45-1506A,
which require recorded affidavits certifying compliance with the notice requirements, a
sale postponed under § Unlike sales postponed under §§ 45-1506B allows the
possibility that an unwitting buyer who is present at a scheduled sale may be told,
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erroneously, that the postponed sale is being rescheduled pursuant to that section. But
§ 45-1506A, to make this affidavit available for inspection at the time of the rescheduled
sale, and to attach or incorporate the affidavit to the trustee's deed. 45-1506A(4)
requires the trustee to make an affidavit stating he or she has complied with subsections
(2) and (3) of§ In the event that a sale is postponed because a stay prohibits the sale, §
45-1506(6), must be recorded in the mortgage records of the county or counties in
which the property sits. 45-1506(7) requires that an affidavit of mailing notice of sale
and an affidavit of posting and publication of notice of sale, as required in § For
example, § The subsections relating to sale postponement in sections 45-1506 and 451506A contain mechanisms to ensure the notice requirements are complied with.
JONES, Justice.
Chief Justice SCHROEDER, Justices EISMANN and BURDICK, and Judge
REINHARDT, III, Pro Tern. concur.
ROBERT W. LETTENMAIER, an individual, LESLIE A. LETTENMAIER, an
individual, and ALPHA FOUNDATION, Plaintiffs,
v.
FEDERAL HOME LOAN MORTGAGE CORPORATION, MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., WELLS FARGO BANK, N.A., and NORTHWEST
TRUSTEE SERVICES, INC., a Washington Corporation, Defendants.

No. CV-11-156-HZ.
United States District Court, D. Oregon, Portland Division.

May 20, 2011.
Joseph A. Yazbeck, Jr., YAZBECK, CLORAN & BOWSER, PC, Portland, Oregon
97201-5617. Attorney for Plaintiffs
Teresa M. Shill, ROUTH CRABTREE OLSEN, P.C., Lake Oswego, Oregon 970351249, Attorney for Defendant Northwest Trustee Services, Inc.
OPINION & ORDER

MARCO A. HERNANDEZ, District Judge.
This action arises out of a non-judicial foreclosure sale of residential real property.
Plaintiffs Robert and Leslie Lettenmaier and ALPHA Foundation challenge the
foreclosure and contend that defendants violated other federal laws in the foreclosure
process. Presently, defendant Northwest Trustee Services, Inc. (NWTS), moves to
dismiss the claims against it. I grant the motion in part and deny it in part.
BACKGROUND
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The Lettenmaiers received a loan from M&T Mortgage Corporation in the amount of
$224,000, secured by a Deed of Trust against real property in Clackamas County,
Oregon. Ex. 1 to Taggart Deel. (Deed of Trust referring to promissory note signed by
Lettenmaiers). 111 The Deed of Trust was executed December 7, 2006, and recorded in
Clackamas County on December 12, 2006. Id. The "Borrower" is defined as the
Lettenmaiers. Id. The "Lender" is defined as M&T Mortgage Corporation. Id. The
"Trustee" is Ticor Title Insurance Company. Id.
The Deed of Trust is noted to be a "Security Instrument" and defendant Mortgage
Electronic Registration Systems, Inc. (MERS), is noted to be the "Grantee of this
Security Instrument." Id. MERS is further defined to be a "separate corporation that is
acting solely as a nominee for Lander and Lender's successors and assigns. MERS is
the beneficiary under this Security Instrument." Id.
Additionally, the Deed of Trust provides that the "[l]ender may from time to time remove
Trustee and appoint a successor trustee to any Trustee appointed hereunder. Without
conveyance of the Property, the successor trustee shall succeed to all the title, power
and duties conferred upon Trustee herein and by Applicable Law." Id. at p. 13.
On July 2, 2007, the Lettenmaiers were the grantors of a Line of Credit Trust Deed in
favor of lender National City Bank. Ex. 2 to Taggart Deel. The trustee was Pacific
Northwest Title. Id. The maximum obligation limit was $30,000. The deed was recorded
in Clackamas County on July 9, 2007. Id.
On September 24, 2009, a document entitled "Full Reconveyance (Without
Relinquishment of Debt)" was recorded in Clackamas County. Ex. 3 to Taggart Deel. It
states, in part, that
trustee Ticor Title Insurance Company, under that certain Deed of Trust, dated
December 6, 2006, ... , having been notified by the Truster of the real property listed
below, to grant all authority to Trustee, to reconvey, reciting that all of the obligations
secured by the Deed of Trust may not have been fully satisfied, but releasing the trust
property as security for the obligation as per tacit agreement for non-compliance penalty
found in the Qualified Written Request/Demand in the Real Estate Settlement
Procedures Act, 12 U.S.C. Section 2605(e), mailed on 07102109 and received on
07120109, and Trustor's NOTICE AND CONTRACT dated 07/10/09 and received by
Lender/Trustee on 08/1/09.
Ex.3 to Taggart Deel. This document further states that
IN WITNESS WHEREOF, WESLEY REAM, by Power of Attorney/Tacit Agreement by
Northwest Trustee Services, Inc., as Trustee has caused its Corporate name affixed by
acting Trustee, being duly authorized under an Unlimited Power of Attorney, on the date
shown in the acknowledgment certificate below.
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Id. It is dated September 24, 2009, and signed by "Wesley Ream" for Ticor Insurance
Company "as Trustee with Power of Attorney by Tacit Agreement."
The document also states that recording was requested by Ticor Title Insurance
Company. Id. It requests that after recording, it should be mailed to: "SafeHaven
Foundation," C/O: R.J. Humpal, in Calimesa, California. Id. It was recorded in
Clackamas County on September 24, 2009. Id.
On the same date, and at the same time, an almost identical document was recorded in
Clackamas County. Ex. 4. to Taggart Deel. This is also entitled a "Full Reconveyance
(Without Relinquishment of Debt)." Id. This document relates to the second trust deed
on the line of credit and was signed by Wesley Ream for Pacific Northwest Title as
"Trustee with Power of Attorney by Tacit Agreement." Id. It was also to be returned to
R.J. Humpal in Calimesa, California upon recording. Id.
The following day, September 25, 2009, the Lettenmaiers executed a Warranty Deed in
which they purported to grant a deed in the property subject to the Deed of Trust, to
plaintiff ALPHA Foundation and R.J. Humpal, for $100,000. Ex. 5 to Taggart Deel. The
document notes that a 95% interest in the property was conveyed to ALPHA
Foundation, and a 5% interest was conveyed to Humpal. Id. It requests that after
recording, the document be mailed to ALPHA Foundation, with an Oregon City, Oregon
address. Id. The name "Wes Ream" appears in handwriting under the address for
ALPHA Foundation. Id. The document was recorded on September 25, 2009. Id.
On December 3, 2009, Kathy Taggart, acting as Vice-President of MERS, assigned the
Deed of Trust to defendant Wells Fargo. Ex. 7 to Taggart Deel. This assignment was
recorded in Clackamas County on December 4, 2009. Id.
Previously, in May 2006, Wells Fargo granted Taggart a limited power of attorney for
executing, acknowledging, recording, or delivering a Notice of Default and Election to
Sell, and for appointing or substituting trustees where Wells Fargo was the original or
substituted beneficiary or servicing agent for the beneficiary. Ex. 8 to Taggart Deel. This
document was recorded in Clackamas County on May 24, 2006. Id.
On December 3, 2009, Taggart, acting as "Attorney-in-Fact" for Wells Fargo, appointed
NWTS as the successor trustee to Ticor Title Insurance Company. Ex. 9 to Taggart
Deel. This document was recorded in Clackamas County on December 4, 2009. Id.
On December 4, 2009, a Notice of Default and Election to Sell (NODES) was recorded
in Clackamas County. Ex. 10 to Taggart Deel. It refers to the Deed of Trust and the
original parties to the Deed of Trust, and notes the subsequent assignment to Wells
Fargo. Id. The NODES also recites that the Lettenmaiers were in default on their
obligations, beginning August 1, 2009. Id.
On December 7 and 8, 2009, NWTS first mailed a Notice of Foreclosure, required by
Section 20 of Chapter 19, Oregon Laws 2008, and the Trustee's Notice of Sale (TNOS),
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to the Lettenmaiers, ALPHA Foundation, and Humpal, by first class and certified mail,
return receipt requested. Taggart Deel. at ~ 10. An "Affidavit Package," containing these
documents, and others, was recorded in Clackamas County on March 25, 2010. Ex. 11
to Taggart Deel.
The non-judicial foreclosure process culminated in the sale of the property on April 12,
2010. Taggart Deel. at ~ 14. The Trustee's Deed was issued to defendant, Federal
Home Loan Mortgage Corporation (FreddieMac), and recorded in Clackamas County on
April 19, 2010. Ex. 12 to Taggart Deel. The Trustee's Deed states that the property was
sold at public auction to FreddieMac for $196,000, with FreddieMac "being the highest
and best bidder at the sale." Id. This document was recorded in Clackamas County on
April 19, 2010. Id. An Amended Trustee's Deed was recorded in Clackamas County on
July 13, 2010. Ex. 13 to Taggart Decl.I£1The Amended Trustee's Deed states that the
property was sold "to the beneficiary" for $196,000, with "the beneficiary being the
highest and best bidder at the sale," and the beneficiary then "designated Federal
Home Loan Mortgage Corporation as Grantee hereunder." Id.
On May 25, 2010, FreddieMac filed a Forcible Entry & Detainer (FED) action against the
Lettenmaiers who were still living on the property. Ex. C to Shill Deel. (Clackamas
County Docket Sheet for Case No. FE10081 ). The Lettenmaiers filed an Amended
Answer on August 16, 2010. Id.; Ex. A to Shill Deel. There, the Lettenmaiers asserted
that FreddieMac was not entitled to possession because (1) the eviction notice was
wrong; (2) the trustee's sale was invalid because FreddieMac was not present to bid on
the property and was not the beneficiary of record at the time the Trustee's Deed
averred the foreclosure sale took place, and (3) the trustee's sale was invalid because
no foreclosure sa.le was conducted. Ex. A to Shill Deel.
A General Judgment was filed on October 4, 2010. Ex. B to Shill Deel. It recites that the
case was tried on September 1, 2010, before the Honorable Douglas V. Van Dyk. Id.
The Judgment was issued by the Clackamas County Circuit Court. Id. The Court made
two relevant findings: (1) that a tenancy was created under which Robert Lettenmaier,
former owner of the property, became a tenant in the property and as a tenant, Robert
Lettenmaier had not received sufficient notice to terminate his tenancy; and (2) that the
underlying trustee's sale was valid with regard to the defenses asserted in defendants'
Amended Answer, and FreddieMac is the title owner of the property. Id.
On January 19, 2011, FreddieMac initiated a second FED action against the
Lettenmaiers in Clackamas County Circuit Court. Ex. D to Shill Deel. (docket sheet for
case number FE110126). The Lettenmaiers removed the case to this Court on February
9, 2011. On March 18, 2011, I granted FreddieMac's motion to remand the case back to
state court.

STANDARDS
On a motion to dismiss, the court must review the sufficiency of the complaint. Scheuer
v. Rhodes, 416 U.S. 232, 236 (1974). All allegations of material fact are taken as true
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and construed in the light most favorable to the nonmoving party. American Family
Ass'n, Inc. v. City & County of San Francisco, 277 F.3d 1114, 1120 (9th Cir. 2002).
A motion to dismiss under Rule 12(b)(6) will be granted if plaintiff alleges the "grounds"
of his "entitlement to relief' with nothing "more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action[.]" Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 555 (2007). "Factual allegations must be enough to raise a
right to relief above the speculative level, ... on the assumption that all the allegations
in the complaint are true (even if doubtful in fact)[.]" Id. (citations and footnote omitted).
To survive a motion to dismiss, the complaint "must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its face[,]" meaning "when
the plaintiff pleads factual content that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct alleged." Ashcroft v. Iqbal, 129 S. Ct.
1937, 1949 (2009) (internal quotation omitted). Additionally, "only a complaint that
states a plausible claim for relief survives a motion to dismiss." Id. at 1950. The
complaint must contain "well-pleaded facts" which "permit the court to infer more than
the mere possibility of misconduct." Id.
DISCUSSION

Plaintiffs bring three claims against NWTS: (1) violation of the Oregon Trust Deed Act,
Oregon Revised Statutes § (O.R.S.) 86.705-86.795; (2) breach of contract; and (3)
violation of the Fair Debt Collection Practices Act, 15 U.S.C. §§ 1692-16920 (FDCPA).
NWTS moves to dismiss all three claims.

I. Oregon Trust Deed Act
Plaintiffs contend that NWTS violated Oregon's Trust Deed Act when MERS purported
to assign the Deed of Trust to Wells Fargo. Plaintiffs argue that any attempt by MERS to
assign the Deed of Trust to Wells Fargo is invalid because MERS was only a nominee
for the lender and was not the intended beneficiary of the Deed of Trust. As a result, if
the assignment to Wells Fargo was not valid, NWTS could not act on behalf of Wells
Fargo to foreclose on the Deed of Trust. Plaintiffs also argue that Taggart had no
authority to sign the assignment of the Deed of Trust on behalf of MERS.
NWTS argues that MERS is a valid beneficiary, that Taggart had authority to make the
assignment, and that regardless, any violations of the Oregon Trust Deed Act may not
be pursued in this action because of the doctrine of res judicata/claim preclusion.
Because I agree with NWTS on the claim preclusion issue, I decline to address NWTS's
other arguments.
To determine the preclusive effect of a state court judgment, the court looks to state
law.Henrichs v. Valley View Dev., 474 F.3d 609, 615 (9th Cir. 2007). In Oregon,
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[t]he doctrine of claim preclusion prohibits a party from relitigating the same claim or
splitting a claim into multiple actions against the same opponent. The rule forecloses a
party who has litigated a claim against another from further litigation on that same claim
on any ground or theory of relief that the party could have litigated in the first instance. A
"claim" is defined broadly as a group of facts which entitled the plaintiff to relief. In
deciding whether a group of facts is part of the same claim, we inquire whether the
transactions were related in time, space, origin, or motivation, and whether they form a
convenient unit, as well as whether they were substantially of the same sort and
similarly motivated.
Ram Technical Servs., Inc. v. Koresko, 240 Or. App. 620, 630, 247 P.3d 1251, 1257
(2011) (internal quotation omitted). "To prevail on the basis of claim preclusion, a
defendant must establish that the claim sought to be precluded is of such a nature as
could have been joined in the first action." Clemente v. State, 227 Or. App. 434, 437,
206 P.3d 249, 252 (2009) (internal quotation omitted).
NWTS argues that the claims in plaintiffs' first claim for relief in this case are precluded
by the Judgment issued by Judge Van Dyk in the first FED action. NWTS contends that
the FED action and this case involve the same "claim, demand, or cause of action,"
namely, whether the trustee's sale was conducted in accordance with the Oregon Trust
Deed Act. Because the Clackamas County Circuit Court has issued a final judgment on
the same or similar claims as the Lettenmaiers bring here, NWTS contends that the
claim in this action must be dismissed.
Plaintiffs contend that the FED action cannot preclude plaintiffs' first claim because the
only issue before the Clackamas County Circuit Court in the FED action was
possession, not title. In support, plaintiffs rely on Lawton v. Simpson, 133 Or. App. 489,
891 P.2d 1371 (1995).
In Lawton, the plaintiff brought an action for fraud, breach of contract, specific
performance, conversion, and constructive trust, alleging that he and the defendants
had agreed that the defendants would assist him in obtaining refinancing for real
property, that in exchange the plaintiff would transfer title to the defendants, and that the
defendants agreed to later return the title to the plaintiff. 133 Or. App. at 491, 891 P.2d
at 1372. However, before the plaintiff filed the action, the defendants had brought an
FED action against the plaintiff for possession of the property. The plaintiff defended
against the FED complaint on the grounds that (1) the defendants had defrauded him,
(2) he, not defendants owned the real property, and (3) he had an enforceable contract
to purchase the property. The FED court found in favor of the defendants and entered a
judgment that included findings against the plaintiff on the grounds that he had
asserted. Id.
In the later civil case, the defendants argued that the FED judgment barred the plaintiff
from relitigating his claims. The trial court agreed with the defendants, but the court of
appeals reversed. As the court explained, at the time the FED action at issue in Lawton
was adjudicated, then O.R.S. 46.060(1)(e) gave Oregon district courts exclusive
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jurisdiction of FED proceedings. Id. But, at the same time, the statutory scheme did not
give district courts jurisdiction to determine title. Id. Thus, although the "plaintiff's
defenses raised issues affecting title," a district court judgment on an FED action was
"without effect as to title." Id. (citing O.R.S. 46.084(1 )).
Because the district court did not have jurisdiction under Oregon statute to "render a
judgment that in any way affected title," and because the district court FED judgment
had not been docketed in the circuit court pursuant to O.R.S. 46.084(2), the plaintiff was
not precluded from bringing the claims in the subsequently filed civil action. Id. at 49293, 891 P.2d at 1372-73.
After Lawton, the Oregon Legislature abolished district courts and transferred all
jurisdiction, authority, powers, functions, and duties of the district courts to the circuit
courts. 1995 Or. Laws c.658, §§ 1-3. The legislature repealed the particular statutes
cited by the Lawton court regarding the lack of district court jurisdiction to issue a
judgment affecting title to real property. Id. at§ 127.
The FED action in the instant case was tried in Clackamas County Circuit Court which
had jurisdiction to issue a judgment as to the title of the property in question. Lawton is
distinguishable. See Schmidt v. Hart, 237 Or. App. 412, 420-21, 241 P.3d 329, 334-35
(201 O){"A circuit court's findings in the context of an FED proceeding are entitled to
preclusive effect"; because, in the FED proceeding, the plaintiff was entitled to present
defenses that related to the issue of possession, she could not raise claims in separate,
subsequent proceeding), rev denied, 350 Or. 130 (2011 ); Perkins v. Conradi, 151 Or.
App. 585, 588-90, 950 P.2d 380, 381-82 (1997) Uudgment issued by circuit court in FED
action precluded plaintiff's challenge to title of forty acres in civil case when plaintiff had
the opportunity to assert his title claim as to entire forty acres in the FED action, but
chose to challenge title as to only five acres), modified, 154 Or. App. 439, 959 P.2d
1013 (1998).
In the first FED action against them, the Lettenmaiers either actually challenged, or had
the opportunity to challenge, the very same title issues they raise here in their first claim
for relief under the Oregon Trust Deed Act. The arguments and defenses they made in
the FED action were reduced to a judgment issued by a circuit court, which had
jurisdiction to adjudicate proper title to the property. As in Schmidt and Perkins, the
Lettenmaiers are precluded from litigating the claim in this subsequent action.
One more point requires discussion. NWTS was not a party to the FED action. But,
claim preclusion applies to parties in "privity" with parties to the earlier
action. Bloomfield v. Weakland, 339 Or. 504, 510-11, 123 P.3d 275, 279 (2005).
"[P]rivity 'is merely a word used to say that the relationship between the one who is a
party on the record and another is close enough to include the other within the res
judicata."' Id. at 511, 123 P.3d at 279 (quoting Wolff v. Du Puis, 233 Or. 317, 321, 378
P.2d 707 (1963)).
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There are "three general categories of parties that may be in privity with parties to
earlier litigation: (1) those who control an action though not a party to it; (2) those whose
interests are represented by a party to the action; and (3) successors in interest to those
having derivative claims." Secor lnvs,, LLC v. Anderegg, 188 Or. App. 154, 167, 71 P.3d
538, 545-46 (2003)(internal quotation omitted).
NWTS falls into the second category. NWTS and FreddieMac both have an interest in
FreddieMac being the rightful holder of title to the property. NWTS's interests are
aligned with FreddieMac's and were protected by FreddieMac in the first FED action
where the Lettenmaiers challenged the validity of the foreclosure based on arguments
that went to the ultimate issue of whether FreddieMac properly held title. Thus, NWTS's
interests were represented by a party to the FED action and the doctrine of claim
preclusion applies. I grant NTWS's motion to dismiss plaintiffs' first claim for relief.
II. Breach of Contract
Plaintiffs allege that NWTS violated the Deed of Trust because the foreclosure was not
conducted in the manner prescribed by applicable law, meaning that NWTS breached
the Deed of Trust by foreclosing without authority to do so because MERS was not a
valid beneficiary. See Comp!. at 1f 101; Pis' Resp. to Mtn to Dismiss at p. 10 ("Plaintiffs
have alleged that NWTS breached the contract by foreclosing when it did not have the
authority to do so because MERS is not a valid beneficiary of the Deed of Trust.").
NWTS moves to dismiss this claim because (1) it is precluded by the prior adjudication
in the FED action; (2) NWTS was not a party to the Deed of Trust; or (3) plaintiffs fail to
state a claim for economic harm arising out of negligent conduct. The breach of contract
claim does not raise a claim of negligence and thus, that argument by NWTS is of no
consequence.
The breach of contract claim is grounded in the allegation that the Deed of Trust
requires foreclosures to be conducted according to applicable law, which, when read in
the context of the entire Complaint, must refer to the Oregon Trust Deed Act. See Ex. 1
to Taggart Deel. at pp. 2, 13 (Deed of Trust defines "applicable law" as "all controlling
applicable federal, state and local statutes ... "; requires notices and other procedures
incident to a foreclosure sale to be performed as prescribed by applicable law). Plaintiffs
seek both declaratory relief and damages in regard to this claim. Compl. at 1f 103
(seeking a judgment that NWTS did not have authority to foreclose); 1f 105 (seeking
actual damages, attorney's fees, and costs); see also Comp!. at p.16 (prayer for relief
for breach of contract claim seeks a judgment that NWTS breached the note and Deed
of Trust by failing to follow procedures provided in accordance with applicable law, and
actual damages).
To the extent the breach of contract claim effectively challenges the title of the property,
I agree with NWTS that the claim is precluded by the judgment in the FED action.
Implicit in the declaratory relief sought by plaintiffs is a declaration that the Oregon Trust
Deed Act was violated because of the alleged improper assignment of an interest by
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MERS. But, this is the type of challenge to FreddieMac's title that plaintiffs actually
raised, or could have raised, as an affirmative defense in the FED action. For the
reasons explained in the previous section, plaintiffs are precluded from relitigating
claims that challenge FreddieMac's title. Because NWTS is in privity with FreddieMac,
the breach of contract claim against NWTS is precluded to the extent it seeks a
declaration which invalidates FreddieMac's title to the property.
As to the damages portion of the breach of contract claim, to the extent it is not based,
explicitly or implicitly, on a challenge to FreddieMac's title, it is not precluded by the FED
action. The FED action addressed the issue of possession which carried with it an
adjudication of the defenses raised by plaintiffs concerning FreddieMac's title. No claim
for damages was brought or at issue, nor would a separate claim for damages have
been appropriately allowed as a counterclaim. See O.R.S. 105.132 (limiting ability of a
defendant in an FED action to bring a counterclaim unless otherwise provided by
statute).
NWTS alternatively argues that the claim should be dismissed because NWTS was not
a party to the Deed of Trust. Plaintiffs contend that because NWTS is the successor
trustee, having been appointed trustee in place of the original trustee Ticor Title
Insurance Company, NWTS is an assignee of Ticor's rights and stands in Ticor's shoes.
See State ex rel. Adult & Family Servs. Div. v. Lester, 45 Or. App. 389, 392, 608 P.2d
588, 590 (1980) ("An assignee stands in the shoes of his assignor"). Plaintiffs' argument
assumes that Ticor was a party to the Deed of Trust and that the appointment of a
successor trustee is a transfer of contractual rights. Seelmperial Carpet Mills, Inc. v.
Hawley, 262 Or. 277, 285, 497 P.2d 658, 661 (1972) (effect of an assignment is a
transfer. of rights by the assignor); Springfield lnt'I Rest. Supply, Inc. v. Sharley, 44 Or.
App. 133, 140, 605 P.2d 1188, 1192 (1980) (assignment in the legal sense means an
immediate, unconditional transfer of rights); Nelson v. Adult & Family Servs. Div., 42 Or.
App. 865, 871, 601 P.2d 899, 902 (1979) (assignment operates to transfer assignor's
rights to assignee).
NWTS contends that its duties under the contract are ministerial, consisting of releasing
the Deed of Trust when instructed following the payoff of the mortgage loan, and
foreclosing on the property in the event of default pursuant to the Trust Deed Act. It
notes that itdid not bargain for nor benefit from the contract and has no rights under the
contract. It is not a party to the promissory note and did not execute either the
promissory note or the trust deed. I agree with NWTS.
The trustee under a Deed of Trust is not a party to the underlying promissory note or to
the Deed of Trust. The promissory note is an agreement between the lender and the
borrower. The Deed of Trust is a security instrument securing performance of the note.
The trustee is appointed by the parties to act on behalf of both the lender and the
borrower. The trustee is not a signatory to the Deed of Trust and neither provides nor is
provided with, any consideration.
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Under Oregon law, a contract is made when one person makes an offer to another
person containing a promise for a consideration to do an act, followed by an unqualified
and unequivocal acceptance by the person to whom it is made. Shaw Wholesale Co.v.
Hackbarth, 102 Or. 80, 94, 201 P. 1066, 1067 (1921 ); see also Restatement (Second)
of Contracts § 1 (1981) ("A contract is a promise or a set of promises for the breach of
which the law gives a remedy, or the performance of which the law in some way
recognizes as a duty."). The promisor and promisee are the parties to the contract.
Restatement (Second) of Contracts § 2, cmt. g ("promisor and promisee are the
'parties' to a promise"). While a contract may have multiple promisors and promisees,
the trustee in a Deed of Trust is not a promisor or promisee to that agreement. See
Rinehart v. Onewest Bank, FSB, No. CV-10-6331-AA, 2011 WL 1311839, at *2 (D. Or.
Apr. 1, 2011) (rejecting argument that trustee was a party to the Deed of Trust by virtue
of its assignment as successor trustee; "the fact that Regional is the successor trustee
under the Deed of Trust does not state a claim for breach of contract.").
That NWTS became the successor trustee as a result of an appointment by Wells Fargo
underscores that the trustee is not a party to the note or the Deed of Trust. An
assignment, imbuing NWTS with any rights initially possessed by Ticor, would typically
have been made by Ticor. Instead, the lender controlled the trustee appointment. There
was no "transfer" from an initial party to the contract to an assignee.
As such, I agree with NWTS that it is not a party to the Deed of Trust and thus, I grant
the motion to dismiss plaintiffs' claim for breach of contract.
Ill. FDCPA

The final claim the Lettenmaiers bring against NWTS is one under the FDCPA. Compl.
at ,-r,-r 110-12. Plaintiffs allege that Wells Fargo, FreddieMac, and NWTS violated the
FDCPA by "taking or threatening to take any non-judicial action to effect dispossession
or disablement of the property when there is no present right to possession of the
property claimed as collateral through an enforceable security interest." Id. at 1f 111
(citing 15 U.S.C. § 1692f(6)).
The FDCPA was enacted to "eliminate abusive debt collection practices by debt
collectors, to insure that those debt collectors who refrain from using abusive debt
collection practices are not competitively disadvantaged, and to promote consistent
State action to protect consumers against debt collection abuses." 15 U.S.C. § 1692(e).
The FDCPA applies only to "debt collectors" as defined in the statute. 15 U.S.C. §
1692a(6). NWTS argues that a trustee who commences foreclosure on a property
pursuant to a deed of trust is not a debt collector as defined by the FDCPA. In support,
NWTS relies on Hulse v. Ocwen Federal Bank, 195 F. Supp. 2d 1188, 1204 (D. Or.
2002).
In Hulse, borrowers on a loan which was secured by a deed of trust, sued the lender,
assignee, and attorneys who had conducted non-judicial foreclosure proceedings, and
asserted various claims, including a claim against the lender under the FDCPA. Of
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relevance here is the claim brought against the lender for an alleged wrongful attempt to
foreclose on the plaintiffs' property based on the arguments that the lender did not have
a beneficial interest in the trust deed as a result of the notice of sale falsely stating that
an attorney had been appointed trustee under the trust deed, and as a result of the
notice of sale falsely stating that the plaintiffs had failed to make payments under the
trust deed. Id. at 1203. As characterized by Judge Hubel, the plaintiffs' challenge was
under 15 U.S.C. § 1692f(1 ), making the collection of any amount of a debt a violation of
the FDCPA unless the amount is "expressly authorized by the agreement creating the
debt or permitted by law." 15 U.S.C. § 1692f(1).
Judge Hubel concluded that the lender was not a "debt collector" under the FDCPA
because the act of foreclosing on a trust deed was not the collection of a "debt" as
defined in the statute. Id. at 1204. Under the FDCPA, a "debt" is "any obligation or
alleged obligation of a consumer to pay money arising out of a transaction in which the
money, property, insurance, or services which are the subject of the transaction are
primarily for personal, family, or household purposes, whether or not such obligation
has been reduced to judgment." 15 U.S.C. § 1692a(5). Judge Hubel explained that
"[f]oreclosing on a trust deed is distinct from the collection of the obligation to pay
money .... Payment of funds is not the object of the foreclosure action. Rather, the
lender is foreclosing its interest in the property." Hulse, 195 F. Supp. 2d at 1204. That is,
"[f]oreclosure by the trustee is not the enforcement of the [underlying] obligation
because it is not an attempt to collect funds from the debtor." Id. Accordingly, Judge
Hubel held that "the activity of foreclosing on the property pursuant to a deed of trust is
not the collection of a debt within the meaning of the FDCPA." Id.
Several subsequent decisions have followed Hulse, while several others have criticized
its reasoning and reached the opposite conclusion. See Allen v. United Fin. Mtg Corp.,
No. 09-2507 SC, 2010 WL 1135787, at *6 (N.D. Cal. Mar. 22, 2010) (discussing split
between courts as to whether FDCPA applies to foreclosure actions; noting that rule in
Hulse had been widely adopted by the district courts in the Ninth Circuit, but further
noting that most decisions had failed to discuss contrary Fourth and Fifth Circuit cases;
court found reasoning in those circuit cases compelling); Maynard v. Cannot, P.C., 650
F. Supp. 2d 1138, 1141 (0. Utah 2008)("cases around the country appear to be split
over the application of the FDCPA to mortgage foreclosure actions").
In the Fourth Circuit decision noted in Allen, the court held that a law firm which had
initiated foreclosure proceedings on the lender's behalf pursuant to a loan secured by a
deed of trust, had attempted to collect a debt within the meaning of the FDCPA. Wilson
v. Draper & Goldberg, PLLC, 443 F.3d 373, 376-77 (4th Cir. 2006). The court noted the
holding in Hulse, but disagreed with the premise that the original debt created by the
note ceased to be a debt once foreclosure proceedings began. Id. at 376. Rather, the
debt remained a "debt even after foreclosure proceedings commenced" and the actions
"surrounding the foreclosure proceeding were attempts to collect that debt." Id.
(indicating that a "foreclosure is a method of collecting a debt by acquiring and selling
secured property to satisfy a debt") (internal quotation omitted). The court explained that
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there was "no reason to make an exception to the [FDCPA] when the debt collector
uses foreclosure instead of other methods" to collect a debt. Id.
In a recent case from the District of Idaho, the court explained the significance of a
claim brought under section 1692f(1) as opposed a claim brought under section
1692f(6). Armacostv. HSBC Bank USA, No. 10-CV-274-EJL-LMB, 2011 WL 825151
(D. Id. Feb. 9, 2011 ). The "central issue" in the case was whether the defendant's
alleged actions, which all related to instituting non-judicial foreclosure proceedings on
property, constituted "debt collection" activities under the FDCPA. Id. at *4. The court
noted the split of authority, that the Ninth Circuit had not decided the issue, and that the
majority of district courts in the Ninth Circuit had held that the FDCPA does not apply to
the enforcement of a security interest such as a non-judicial foreclosure proceeding. Id.
The Armacost court joined "its sister district courts" in holding that a non-judicial
foreclosure generally does not constitute a "debt collection activity" under the FDCPA,
but the court found an exception to this general rule for claims brought under section
1692f(6). Id. at *6. Section 1692f lists the unfair practices regulated by the FDCPA.
Section 1692f(6) applies to enforcing security interests. It provides that a debt collector
violates the FDCPA by
[t]aking or threatening to take any nonjudicial action to effect dispossession or
disablement of property if (A) there is no present right to possession of the property claimed as collateral through
an enforceable security interest;
(B) there is no present intention to take possession of the property; or
(C) the property is exempt by law from such dispossession or disablement.
15 U.S.C. § 1692f(6). In Armacost, the court noted that the definition of a "debt
collector" contains specific language directed at section 1692f(6). Armacost, 2011 WL
825151, at *5. A "debt collector" is
any person who uses any instrumentality of interstate commerce or the mails in any
business the principal purpose of which is the collection of any debts, or who regularly
collects or attempts to collect, directly or indirectly, debts owed or due or asserted to be
owed or due another. . . . [T]he term includes any creditor who, in the process of
collecting his own debts, uses any name other than his own which would indicate that a
third person is collecting or attempting to collect such debts.
15 U.S.C. § 1692a(6). Then, the definition continues with the following language: "For
the purpose of section 1692f(6) of this title, such term also includes any person who
uses any instrumentality of interstate commerce or the mails in any business the
principal purpose of which is the enforcement of security interests." Id.
Armacost recognized that if the general definition of debt collector were read to include
the enforcement of a security interest, the third sentence of the definition directed to
section 1692f(6), would be "surplusage" because any business whose principal purpose
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was enforcing security interests would also have a principal purpose of collecting debts
and thus, would already be included in the definition of debt collector. Id. Such a
construction of the statute would violate canons of statutory construction. Id. ("if debt
collection generally included the enforcement of a security interest, the language
specifying so for the purposes of § 1692f(6) would be surplusage, and such a
construction would violate a long standing canon of statutory construction that terms in
a statute should not be construed so as to render any provision of that statute
meaningless or superfluous"). Id. (internal quotation omitted).
The Armacost court agreed with those courts holding that a non-judicial foreclosure
generally does not constitute a debt collection activity under the FDCPA and it
dismissed some of the FDCPA claims. But, it denied the defendant's motion to dismiss
to the extent the plaintiff made a claim under section 1692f(6). Id. at *6; see also
Chomilo v. Shapiro, Nordmeyer & Zielke, LLP, Civ. No. 06-3103 (RHK/AJB), 2007 WL
2695795, at *4 (D. Minn. Sept. 12, 2007) ("Because Congress purposefully made a
distinction between a debt collector and an enforcer of a security interest, the Court
concludes that an enforcer of a security interest, such as a law firm foreclosing on
mortgages of real property ... falls outside the ambit of the FDCPA except for the
provisions of section 1692f(6).") (citing cases from other jurisdictions reaching same
conclusion).
As I read the cases, while there is disagreement over whether conduct occurring in the
context of a non-judicial foreclosure is actionable under the FDCPA as unlawful "debt
collection," there is a consensus that to the extent the challenged conduct is alleged to
be a violation of section 1692f(6), the putative defendant is a debt collector under the
FDCPA. While Hulse and other cases· held that actions taken in foreclosing on real
property were not "debt collection" activities for purposes of section 1692e, or section
1692f(1 )-(5), those cases nonetheless excepted claims brought under section 1692f(6),
or did not discuss the issue. E.g., Armacost, 2011 WL 825151, at *6; see
also Montgomery v. Huntington Bank, 346 F.3d 693, 700-01 (6th Cir.2003)("except for
purposes of§ 1692f(6), an enforcer of a security interest ... does not meet the statutory
definition of a debt collector under the FDCPA").
Some cases, including the Fifth Circuit decision referred to in Allen, have gone further
and held that "a party who satisfies § 1692a(6)'s general definition of a 'debt collector' is
a debt collector for the purposes of the entire FDCPA even when enforcing security
interests." Kaltenbach v. Richards, 464 F.3d 524, 528-29 (5th Cir. 2006) (criticizing the
Hulse decision's focus on the specific debt collection activity at issue when, in the Fifth
Circuit's opinion, the inquiry is whether the party met the general statutory definition of a
debt collector). But again, there appears to be no dispute that activities challenged
under section 1692f(6) are debt collection activities subject to the FDCPA.
In this case, the only FDCPA violation alleged is a section 1692f(6) violation. Compl. at
113. Thus, the holding in Hulse is not directly applicable because it addressed a claim
brought under section 1692f(1 ). I need not decide whether, if the claim were brought
under a different FDCPA section, I would follow the majority of the district courts in the

~
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Ninth Circuit, including Hulse, or whether I would follow the Fourth and Fifth Circuit
decisions rejecting Hulse. That issue is left for another day. Because the FDCPA claim
is brought under section 1692f(6), NWTS is a debt collector. I deny NWTS's motion to
dismiss the FDCPA claim.

IV. Additional Arguments
NWTS also contends that plaintiffs' action must be dismissed for failure to name an
indispensable party. Alternatively, NWTS moves for a more definite statem.ent under
Rule 12(e).
"A party may move for a more definite statement of a pleading to which a responsive
pleading is allowed but which is so vague or ambiguous that the party cannot
reasonably prepare a response." Fed. R. Civ. P. 12(e). The motion must "point out the
defects complained of and the details desired." Id .. NWTS fails to note any particular
defects or details desired. Because NWTS has failed to comply with the rule, l deny the
motion.
Rule 19 governs the joinder of parties. NWTS notes that plaintiffs' claims seek to void
the trustee's sale and the trust deed and amended trust deed that flowed from that sale.
To declare the sale and the resulting trustee's deeds void necessarily requires the
reinstatement of the Deed of Trust, the Second Trust Deed, and fee title interest in the
property. NWTS notes that plaintiffs fail to join R.J. Humpal who purports to hold a fivepercent fee title interest by way of conveyance from the Lettenmaiers to Humpal and
ALPHA Foundation. Plaintiffs have also failed to join National City Bank, the beneficiary
of the Second Trust Deed. NWTS argues that failure to join these necessary parties will
result in double or otherwise inconsistent obligations by NWTS, due to their interests in
the property.
While NWTS's argument has merit, I deny the motion because, as explained above, all
claims in this action which challenge FreddieMac's title are precluded by virtue of the
FED action. To the extent Humpal and National City Bank are necessary parties, they
are necessary only to those claims which seek to invalidate FreddieMac's title. Because
those claims are precluded, they are dismissed, eliminating the possibility for
inconsistent obligations by NWTS.
CONCLUSION

NWTS's motion to dismiss [16] is granted in part and denied in part.
IT IS SO ORDERED.

ill NWTS

moves to dismiss the claims against it under Federal Rule of Civil Procedure
12(b)(6), but it relies on documents outside of the Complaint in support of its motion.
NWTS requests that I take judicial notice of the documents. It is appropriate to consider
facts not in a complaint if they may be judicially noticed under Rule 201, are
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incorporated by reference by the plaintiff, or are matters of public record. Dunn v.
Castro, 621 F.3d 1196, 1204 n.10 (9th Cir. 2010); Coto Settlement v. Eisenberg, 593
F.3d 1031, 1038 (9th Cir. 2010).

I consider the Deed of Trust in resolving the motion to dismiss because it is a matter of
public record, and it is appropriate for judicial notice. Any other documents submitted by
NWTS and cited in this Opinion are also matters of public record and appropriate for
judicial notice.

0

Taggart states that the Amended Trustee's Deed was recorded on August 16, 2010,
Taggart Deel. at 1f 14, but the stamp on the document shows a date of July 13, 2010.
Ex. 13 to Taggart Deel.

- Instituting Non-Judicial Foreclosure Proceedings Without The Substantive Right To
Do So Is Potentially Actionable Under the Fair Debt Collection Practices Act
A Mere Assignment of a Purchase Agreement, Without a Novation, Does Not Relieve the
Assignor of Its Obligations Under The Agreement ~

Mere Compliance With The Idaho Trust Deed Act's Procedural Requirements Is
Insufficient To Establish A Party's Substantive Right to Institute Non-Judicial Foreclosure
Proceedings
Posted on March 24, 2011 by Wendy Couture
Case: Armacost v. HSBC Bank USA, Case No. 10-CV-274-EJL-LMB
Court: United States District Court for the District of Idaho
Opinion Title: Report and Recommendation
Date Issued: February 9, 2011
Judge: Honorable Larry M. Boyle, United States Magistrate Judge
Issue: Whether mere compliance with the Idaho Trust Deed Act's procedural requirements is
sufficient to establish a party's substantive right to institute non-judicial foreclosure proceedings.
Summary of Ruling:
The plaintiff, an alleged property owner, asserted a claim under the Fair Debt Collection
Practices Act ("FDCP A"), against several defendants, including the trustee of a Deed of Trust on
the property. The trust beneficiary had appointed the trustee as successor trustee after the
borrowers had defaulted on the note secured by the Deed of Trust. As explained in a separate
summary available here, the Court held that instituting non-judicial foreclosure proceedings
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without the "present right to possession of the property claimed as collateral through an
enforceable security interest" is potentially actionable under§ 1692f(6)(A) of the FDCPA.
The Court then turned to the trustee's contention that this claim should be dismissed because the
trustee had complied with the procedural requirements in Idaho's non-judicial foreclosure
statute, the Idaho Trust Deed Act. Declining to follow courts in California and Nevada that have
dismissed claims on a similar basis, the Court held that mere compliance with the Idaho Trust
Deed Act's procedural requirements does not establish a party's substantive right to initiate nonjudicial foreclosure proceedings:
This Court does not believe, however, that the inquiry ends with Defendant's compliance with
the Idaho non-judicial foreclosure statute. Liberally construing Plaintiffs complaint, as this
Court must, Plaintiff is not challenging Defendant's procedure - he is challenging Defendant's
right to initiate the procedure. One could not reasonably contend that compliance with a
procedure gives substantive rights not otherwise possessed. The question remains whether
Defendant's right or authority to foreclose on the Property remains.
Turning to the issue of how to determine whether a party has the substantive right to institute
non-judicial foreclosure proceedings, the Court declined to rule on the appropriate test, noting
that the trustee had not briefed this issue in its motion to dismiss. The Court did, however,
identify two issues that might be dispositive at a later stage of the case.
The first issue is whether "Idaho requires that a foreclosing entity be in possession of the Note in
order to have the right to enforce the Deed of Trust." Relevant to the resolution of this issue will
be whether LC. § 28-3-301, which delineates who is a "person entitled to enforce" a negotiable
instrument, requires the foreclosing entity to be in possession of the note before instituting nonjudicial foreclosure proceedings.
The second issue is whether the assignment of a deed of trust operates as an assignment of the
accompanying note, so as to transfer authority to institute non-judicial foreclosure proceedings.
The Court cited authority for opposing views: (1) under the first view, "without the assignment
of the debt, the assignment of the security is a nullity;" and (2) under the second view, "the
assignment of the security also assigns the debt unless there is an indication of the parties'
intent" otherwise. The Court noted that "[t]here does not appear to be any Idaho state court case
law on this point of assignment."
Therefore, the Court denied the trustee's motion to dismiss the § 1692f(6)(A) claim because the
"record is insufficient at this time" to determine as a matter of law whether the trustee had the
substantive right to institute non-judicial foreclosure proceedings.
No party filed objections to the Court's Report and Recommendation, and thus the Honorable
Edward J. Lodge, United States District Judge, adopted the Report and Recommendation without
conducting a de nova review.
Link to Opinions:
Report and Recommendation
Order Adopting Report and Recommendation
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Link to Court:http://www.id.uscourts.gov/
Summary Author: Wendy Gerwick Couture
This entry was posted in Hon. Larry M. Boyle, IDAHO BUSINESS LAW TOPIC, Idaho Trust
Deed Act, Idaho Trust Deed Act, Non-Judicial Foreclosure,PROPERTY SECURITY, Wendy
Couture. Bookmark the permalink.
+----Instituting Non-Judicial Foreclosure Proceedings Without The Substantive Right To Do So Is
Potentially Actionable Under the Fair Debt Collection Practices Act
A Mere Assignment of a Purchase Agreement, Without a Novation, Does Not Relieve the
Assignor of Its Obligations Under The Agreement ~

Wells Fargo Bank, N.A. v Hunte
[*1] Wells Fargo Bank, N.A. v Hunte 2010 NY Slip Op 50637(U) [27 Misc 3d 1209(A)]
Decided on April 14, 2010 Supreme Court, Kings County Schack, J. Published by New York
State Law Reporting Bureau pursuant to Judiciary Law § 431. This opinion is uncorrected and
will not be published in the printed Official Reports.
Decided on April 14, 2010
Supreme Court, Kings County
Wells Fargo Bank, N.A. d/b/a AMERICAS SERVICING COMPANY, Plaintiff,
against
Glenda Hunte, et. al., Defendants.
12705/07
Appearances:
Plaintiff
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Peter G. Zavatsky
Zavatsky Mendelsohn Gross Savino & Levy LLP
Syosset NY
Arthur M. Schack, J.
In this mortgage foreclosure action, plaintiffs motion for judgment of foreclosure and sale for
the premises located at 1917 Bergen Street, Brooklyn, New York (Block 1446, Lot 55, County of
Kings) is denied with prejudice. The complaint is dismissed. The notice of pendency filed
against the above-named real property is cancelled. Plaintiff, WELLS FARGO BANK, N.A.
d/b/a AMERICAS SERVICING COMPANY (WELLS FARGO), lacks standing to continue this
action because the instant mortgage was satisfied on May 20, 2009. Plaintiffs counsel never
notified the Court that the mortgage had been satisfied and failed to discontinue the instant action
with prejudice. I discovered that the mortgage had been satisfied by personally searching the
Automated City Register Information System (ACRIS) website of the Office of the City
Register, New York City Department of Finance. Plaintiffs counsel, Peter G. Zavatsky, Esq.,
and his firm, Zavatsky, Mendelsohn & Levy, LLP, will be given an opportunity to be heard as to
why this Court should not sanction them for making a "frivolous motion," pursuant to 22
NYCRR §130-1.1.

BACKGROUND
Defendant GLENDA HUNTE (HUNTE) borrowed $480,000.00 from CREDIT
SUISSE FINANCIAL CORPORATION (CREDIT SUISSE), on May 30, 2006, which was
[*2]secured by a mortgage, recorded by MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS, INC. (MERS), as nominee for CREDIT SUISSE FINANCIAL CORPORATION, at
the Office of the City Register of the City of New York, New York City Department of Finance,
on June 21, 2006, at City Register File Number (CRFN) 2006000351718. Defendant HUNTE
defaulted in her mortgage loan payments with the October 1, 2006 payment. MERS, as nominee
for CREDIT SUISSE, commenced the instant action with the filing of the summons, complaint
and notice of pendency with the Kings County Clerk on April 17, 2007. Then on May 24, 2007,
MERS, as nominee for CREDIT SUISSE, assigned the subject mortgage and note to WELLS
FARGO. This was recorded at the Office of the City Register of the City of New York, New
York City Department of Finance, on December 12, 2007, at City Register File Number (CRFN)
2007000608207.
I granted WELLS FARGO's motion for an order of reference on June 3, 2008, amended the
caption to reflect that WELLS FARGO had become the plaintiff by virtue of the assignment
from MERS, as nominee for CREDIT SUISSE, and appointed a referee to ascertain and compute
the amount due plaintiff. The referee prepared a report, dated July 25, 2008. Plaintiffs counsel,
on August 6, 2008 filed the instant motion for a judgment of foreclosure and sale with the
Court'sForeclosure Department. After reviewing the papers, the Foreclosure Department
forwarded the instant motion to me on April 5, 2010.
On April 6, 2010, I searched ACRIS and discovered that WELLS FARGO executed a
satisfaction of the instant mortgage more than ten months ago, on May 20, 2009. The satisfaction
was recorded at the Office of the City Register of the City of New York, on June 1, 2009, at
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CRFN 2009000163274. Further, ACRIS revealed that defendant HUNTE sold the premises to
Milton R. Linguard for $610,000.00, with the deed executed on March 13, 2009. The deed was
recorded on June 16, 2009, at the Office of the City Register of the City of New York, at CRFN
2009000181761. ACRIS also revealed that Mr. Linguard, on March 13, 2009, borrowed
$518,500.00 from GOLDEN FIRST MORTGAGE CORP. This was secured by a mortgage
recorded at the Office of the City Register of the City of New York, on June 16, 2009, by MERS,
as nominee for GOLDEN FIRST MORTGAGE CORP., at CRFN 2009000181762.
Plaintiffs counsel never had the courtesy to notify the Court that the instant mortgage was
satisfied and file a motion to discontinue the instant action. The Court is gravely concerned that:
it expended scarce resources on an action that should have been discontinued; and, would have
signed an order that could have possibly damaged the credit rating of defendant HUNTE and put
an unfair cloud on the title to the subject premises now owned by Mr. Linguard, causing both
defendant HUNTE and Mr. Linguard much time and effort to correct an error caused by the
failure of plaintiffs counsel to exercise due diligence. The Court notes that Mr. Zavatsky, in his
affirmation for an award of attorneys' fees, requests that this Court award him $3,000.00
because, he states in i! 8 of his affirmation, that he has "been admitted to the Bar of the State of
New York for more than thirty (30) years and have devoted my practice to real estate litigation
and mortgage foreclosure practice for that entire time ... and I have lectured on the subject of
mortgage foreclosures."
·
Discussion

It is clear that plaintiff WELLS FARGO lacks standing to proceed in the instant action since
some time prior to May 20, 2009, when the satisfaction for defendant HUNTE's mortgage was
[*3]executed. The exact date is probably March 13, 2009, when defendant HUNTE likely paid
off the subject mortgage loan as part of her closing with Mr. Linguard for the sale of the subject
mortgaged premises. "To establish a prima facie case in an action to foreclose a mortgage, the
plaintiff must establish the existence of the mortgage and the mortgage note, ownership of the
mortgage, and the defendant's default in payment." (Campaign v Barba (23 AD3d 327 [2d Dept.
2005]). The instant mortgage was satisfied more then ten months ago and likely paid off more
than one year before the instant motion for a judgment of foreclosure and sale was forwarded to
me by the Foreclosure Department.The satisfaction, dated May 20, 2009, states that "WELLS
FARGO BANK, NA, ... holder of a certain mortgage evidencing an indebtedness in the amount
of $480,000.00, plus interest, whose parties, dates and recording information are below [the
instant mortgage's amount, the mortgagee, date, CRFN, block number, lot number, assignment,
etc. are described in detail] does hereby acknowledge that it has received full payment and
satisfaction of the same, and in consideration thereof, does hereby satisfy and discharge said
mortgage." (See Household Finance Realty Corp. of New York v Wynn, 19 AD3d 545 [2d Dept.
2005]; Sears Mortgage Corp. v Yahhobi, 19 AD3d 402 [2d Dept. 2005]; Ocwen Federal Bank
FSB v Miller, 18 AD3d 527 [2d Dept. 2005]; U.S. Bank Trust Nat. Ass'n Trustee v Butti, 16
AD3d 408 [2d Dept 2005]; First Union Mortgage Corp. v Fem, 298 AD2d 490 [2d Dept 2002];
Village Bank v Wild Oaks, Holding, Inc., 196 AD2d 812 [2d Dept 1993]).
The Court of Appeals (Saratoga County Chamber of Commerce, Inc. v Pataki,
100 NY2d 801, 812 [2003], cert denied 540 US 1017 [2003]) declared that "[s]tanding to sue is
critical to the proper functioning of the judicial system. It is a threshold issue. If standing is
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denied, the pathway to the courthouse is blocked. The plaintiff who has standing, however, may
cross the threshold and seek judicial redress."
In Caprer v Nussbaum (36 AD3d 176, 181 [2d Dept 2006]) the Court held that "[s]tanding to sue
requires an interest in the claim at issue in the lawsuit that the law will recognize as a sufficient
predicate for determining the issue at the litigant's request." If a plaintiff lacks standing to sue,
the plaintiff may not proceed in the action. (Stark v Goldberg, 297 AD2d 203 [1st Dept 2002]).
Since WELLS FARGO executed the satisfaction for the instant mortgage, the Court must not
only deny the instant motion, but also dismiss the complaint and cancel the notice of pendency
filed by MERS, as nominee for CREDIT SUISSE, with the Kings County Clerk on April 17,
2007. CPLR § 6501 provides that the filing of a notice of pendency against a property is to give
constructive notice to any purchaser of real property or encumbrancer against real property of an
action that "would affect the title to, or the possession, use or enjoyment of real property, except
in a summary proceeding brought to recover the possession of real property." Professor David
Siegel, in NY Prac, § 334, at 535 [4th ed] observes about a notice of pendency that:
The plaintiff files it with the county clerk of the real property county, putting the world on notice
of the plaintiffs potential rights in the action and thereby warning all comers that if they then buy
the property or lend on the _strength of it or otherwise rely on the defendant's right, they do so
subject to whatever the action may [*4] establish as the plaintiffs right.
The Court of Appeals, in 5303 Realty Corp. v 0 & Y Equity Corp. (64 NY2d 313, 315 [1984]),
commented that "[a] notice of pendency, commonly known as a lis pendens,' can be a potent
shield to litigants claiming an interest in real property." The Court, at 318-320, outlined the
history of the doctrine of lis pendens back to 17th century England. It was formally recognized in
New York courts in 1815 and first codified in the Code of Procedure [Field Code] enacted in
1848. At 319, the Court stated that "[t]he purpose of the doctrine was to assure that a court
retained its ability to effect justice by preserving its power over the property, regardless of
whether a purchaser had any notice of the pending suit," and, at 320, "the statutory scheme
permits a party to effectively retard the alienability of real property without any prior judicial
review."
In Israelson v Bradley (308 NY 511, 516 [1955]) the Court observed that with a notice of
pendency a plaintiff who has an interest in real property has received from the State:
an extraordinary privilege which ... upon the mere filing of the
notice of a pendency of action, a summons and a complaint and strict compliance with the
requirements of section 120 [of the Civil Practice Act; now codified in CPLR § § 6501, 6511 and
6512] is required. Proper administration of the law by the courts requires promptness on the part
of a litigant so favored and that he accept the shield which has been given him upon the terms
imposed and that he not be permitted to so use the privilege granted that it becomes a sword
usable against the owner or possessor of realty. If the terms imposed are not met, the privilege is
at an end.[Emphasis added]
Article 65 of the CPLR outlines notice of pendency procedures. The Court, in Da Silva v Musso
(76 NY2d 436, 442 [1990]), held that "the specific statutorily prescribed mechanisms for
implementing this provisional remedy . . . were designed with a view toward balancing the
interests of the claimant in the preservation of the status quo against the equally legitimate
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interests of the property owner in the marketability of his title." The Court of Appeals, quoted
Professor Siegel, in holding that "[t]he ability to file a notice of pendency is a privilege that can
be lost if abused' (Siegel, New York Practice§ 336, at 512)." (In Re Sakow, 97 NY2d 436, 441
[2002]).
The instant case, with plaintiff WELLS FARGO lacking standing to bring this action, and the
complaint dismissed, meets the criteria for losing "a privilege that can be lost if abused." CPLR §
6514 (a) provides for the mandatory cancellation of a notice of pendency by:
[t]he court, upon motion of any person aggrieved and upon such notice as it may require, shall
direct any county clerk to cancel a notice of pendency, if service of a summons has not been
completed [*5] within the time limited by section 6512; or if the action has been settled,
discontinued or abated; or if the time to appeal from a final judgment against the plaintiff has
expired; or if enforcement of a final judgment against the plaintiff has not been stayed pursuant
to section 5519. [Emphasis added]
The plain meaning of the word "abated," as used in CPLR § 6514 (a) is the ending of an action.
Abatement is defined (Black's Law Dictionary 3 [7th ed 1999]) as "the act of eliminating or
nullifying." " An action which has been abated is dead, and any further enforcement of the cause
of action requires the bringing of a new action, provided that a cause of action remains' (2A ·
Carmody-Wait 2d § 11.1)." (Nastasi v Nastasi, 26 AD3d 32, 40 [2d Dept 2005]). Further, Nastasi
at 36, held that"[ c]ancellation of a notice of pendency can be granted in the exercise of the
inherent power of the court where its filing fails to comply with CPLR 6501 (see 5303 Realty
Corp. v 0 & Y Equity Corp. at 320-321; Rose v Montt Assets, 250 AD2d 451, 451-452 [1st Dept
1998]; Siegel, NY Prac § 336 [4th ed])." As plaintiff WELLS FARGO now lacks standing to
sue, the dismissal of the instant complaint must result in the mandatory cancellation of the April
17, 2007 notice of pendency against the property "in the exercise of the inherent power of the
Court."
The failure of Peter G. Zavatsky, Esq., and his firm, Zavatsky, Mendelsohn & Levy, LLP, to
discontinue the instant action since the payoff of the HUNTE mortgage in 2009 appears to be
"frivolous." 22 NYCRR § 130-1.1 (a) states that "the Court, in its discretion may impose
financial sanctions upon any party or attorney in a civil action or proceeding who engages in
frivolous conduct as defined in this Part, which shall be payable as provided in section 130-1.3 of
this Subpart." Further, it states in 22 NYC RR § 130-1.1 (2), that "sanctions may be imposed
upon any attorney appearing in the action or upon a partnership, firm or corporation with which
the attorney is associated."
22 NYCRR § 130-1.1 (c) states that:
For purposes of this part, conduct is frivolous if:
(1) it is completely without merit in law and cannot be supported
by a reasonable argument for an extension, modification or
reversal of existing law;

(2) it is undertaken primarily to delay or prolong the resolution of
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the litigation, or to harass or maliciously injure another; or
(3) it asserts material factual statements that are false.
It is clear that since January 6, 2010 the instant motion for aan order ofreference "is completely

without merit in law" and "asserts material factual statements that are false."
Several years before the drafting and implementation of the Part 130 Rules for
costs and sanctions, the Court of Appeals (A.G. Ship Maintenance Corp. v Lezak, 69 NY2d 1, 6
[*6][1986]) observed that "frivolous litigation is so serious a problem affecting the
proper administration of justice, the courts may proscribe such conduct and impose sanctions in
this exercise of their rule-making powers, in the absence oflegislation to the contrary (see NY
Const, art VI,§ 30, Judiciary Law§ 211 [I] [b] )."
Part 130 Rules were subsequently created, effective January 1, 1989, to give the
courts an additional remedy to deal with frivolous conduct. These stand beside Appellate
Division disciplinary case law against attorneys for abuse of process or malicious prosecution.
The Court, in Gordon v Marrone (202 AD2d 104, 110 [2d Dept 1994], Iv denied 84 NY2d 813
[1995]), instructed that:
Conduct is frivolous and can be sanctioned under the court rule if
"it is completely without merit ... and cannot be supported by a
reasonable argument for an extension, modification or reversal of
existing law; or ... it is undertaken primarily to delay or prolong
the resolution of the litigation, or to harass or maliciously injure
another" (22 NYCRR 130-1.l[c] [I], [2] ... ).
In Levy v Carol Management Corporation (260 AD2d 27, 33 [1st Dept 1999]) the Court stated
that in determining if sanctions are appropriate the Court must look at the broad pattern of
conduct by the offending attorneys or parties. Further, "22 NYCRR
130-1.1 allows us to exercise our discretion to impose costs and sanctions on an errant party ... "
Levy at 34, held that "[ s]auctions are retributive, in that they punish past conduct. They also are
goal oriented, in that they are useful in deterring future frivolous conduct not only by the
particular parties, but also by the Bar at large."
The Court, in Kernisan, M.D. v Taylor (171 AD2d 869 [2d Dept 1991]), noted that the intent of
the Part 130 Rules "is to prevent the waste of judicial resources and to deter vexatious litigation
and dilatory or malicious litigation tactics (cf. Minister, Elders & Deacons ofRefm. Prot. Church
of City of New York v 198 Broadway, 76 NY2d 411; see Steiner v Bonhamer, 146 Misc 2d 10)
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[Emphasis added]." Since at least May 20, 2009 and probably since March 13, 2009, the instant
action is "a waste of judicial resources." This conduct, as noted in Levy, must be deterred. In
Weinstock v Weinstock (253 AD2d 873 [2d Dept 1998]) the Court ordered the maximum
sanction of $10,000.00 for an attorney who pursued an appeal "completely without merit," and
holding, at 874, that "[ w]e therefore award the maximum authorized amount as a sanction for
this conduct (see, 22 NYCRR 130-1.1) calling to mind that frivolous litigation causes a
substantial waste of judicial resources to the detriment of those litigants who come to the Court
with real grievances [Emphasis added]." Citing Weinstock, the Appellate Division, Second
. Department, in Bernadette Panzella, P.C. v De Santis (36 AD3d 734 [2d Dept 2007]) affirmed a
Supreme Court, Richmond County $2,500.00 sanction, at 736, as "appropriate in view of the
plaintiffs waste of judicial resources [Emphasis added]."
•In Navin v Mosquera (30 AD3d 883 [3d Dept 2006]) the Court instructed that when considering
if specific conduct 1s sanctionable as frivolous, "courts are required to [*7]
examine whether or not the conduct was continued when its lack of legal or factual basis was
apparent [or] should have been apparent' (22 NYCRR 130-1.1 [c])." The Court, in Sakow ex rel.
Columbia Bagel, Inc. v Columbia Bagel, Inc. (6 Misc 3d 939, 943 [Sup Ct,
New York County 2004]), held that "[i]n assessing whether to award sanctions, the Court must
consider whether the attorney adhered to the standards of a reasonable attorney (Principe v Assay
Partners, 154 Misc 2d 702 [Sup Ct, NY County 1992])." In the instant action, plaintiffs attorney
is responsible for keeping track of whether the mortgage was satisfied. In Sakow at 943, the
Court observed that "[a]n attorney cannot safely delegate all duties to others."
This Court will examine the conduct of plaintiffs counsel, in a hearing, pursuant to 22 NYCRR §
130-1.1, to determine if plaintiffs counsel engaged in frivolous conduct, and to allow plaintiffs
counsel a reasonable opportunity to be heard. (See Mascia v Maresco, 39 AD3d 504 [2d Dept
2007]; Yan v Klein; 35 AD3d 729 [2d Dept 2006]; Greene v Doral Conference Center
Associates, 18 AD3d 429 [2d Dept 2005]; Kueker v Kaminsky & Rich, 7 AD3d 39 [2d Dept
2004]).
CONCLUSION

Accordingly, it is
ORDERED that the motion of plaintiff, WELLS FARGO BANK, N.A. d/b/a AMERICAS
SERVICING COMPANY, for a judgment of foreclosure and sale for the premises located at
1917 Bergen Street, Brooklyn, New York (Block 1446, Lot 55, County of Kings), is denied with
prejudice; and it is further
ORDERED, that since plaintiff, WELLS FARGO BANK, N.A. d/b/a AMERICAS SERVICING
COMPANY, lacks standing and is no longer the mortgagee in this foreclosure action, the instant
complaint, Index No. 12705/78 is dismissed with prejudice; and it is further
ORDERED, that the Notice of Pendency filed with the Kings County Clerk on April 17, 2007 by
the original plaintiff, MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., as
nominee for CREDIT SUISSE FINANCIAL CORPORATION, in an action to foreclose a
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mortgage for real property located at 1917 Bergen Street, Brooklyn, New York (Block 1446, Lot
55, County of Kings), is cancelled; and it is further
ORDERED that it appearing that Peter G. Zavatsky, Esq., and Zavatsky, Mendelsohn & Levy,
LLP, engaged in "frivolous conduct," as defined in the Rules of the Chief Administrator, 22
NYCRR § 130-1 (c), and that pursuant to the Rules of the Chief Administrator, 22 NYCRR §
130.1.1 (d), "[aJn award of costs or the imposition of sanctions may be made ... upon the court's
own initiative, after a reasonable opportunity to be heard," this Court will conduct a hearing
affording Mr. Zavatsky and Zavatsky, Mendelsohn & Levy, LLP, "a reasonable opportunity to
be heard," before me in Part 27, on Friday, April 30, 2010, at 2:30 P.M., in Room 479, 360
Adams Street, Brooklyn, NY 11201; and it is further
ORDERED, that Ronald D. Bratt, Esq., my Principal Law Clerk, is directed to serve this order
by first-class mail, upon Peter G. Zavatsky, Esq., and Zavatsky, Mendelsohn & Levy, LLP, 33
Queens Street, Syosset, NewYork 11791-1670.
This constitutes the Decision and Order of the Court. [*8]
ENTER

HON. ARTHUR M. SCHACKJ. S. C.
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WELLS FARGO HOME MORTGAGE, INC. v. Alan NEAL.
58, Sept. Term, 2006. No.
--Mayo7,2007

/

Argued before BELL, C.J., RAKER, WILNER, CATHELL, HARRELL, BATTAGLIA and
GREENE, JJ.*.
Mark D. Maneche (Michael Schatzow, Venable LLP, Baltimore, on brief), for
petitioner.Scott C. Borison (Douglas B. Bowman, Legg Law Firm, LLC, Frederick, on
brief), for respondent.Janet M. Hostetler, Francis D. Murnaghan, Jr., Appellate
Advocacy Fellow, Eric Sherbine, Suzanne Sangree, Public Justice Center, Phillip
Robinson, Nevett Steele, Civil Justice, Inc., Baltimore, amici curiae.
ORDER
The Court having considered the motion for reconsideration and the answer filed thereto in the
above-captioned case, it is this 7th day of May, 2007,
ORDERED, by the Court of Appeals of Maryland, that the motion be, and it is hereby, granted,
and it is further
ORDERED that the reported opinion filed on March 13, 2007, be, and it is hereby, withdrawn,
and the revised opinion attached hereto is filed today in place of the previously filed opinion.
The Circuit Court concluded that no private cause of action may be asserted by a mortgagor
under the mortgage servicing regulations promulgated by the U.S. Department of Housing and
Urban Development (HUD) pursuant to the National Housing Act of 1934(NHA). Wells Fargo
Home Mortgage, Inc. (Wells Fargo), the mortgagee by assignment, argues here that the Court of
Special Appeals erred in vacating the summary judgment granted it by the Circuit Court for
Frederick County. We issued a writ of certiorari in this matter, 394 Md. 479, 906 A.2d 942
(2006), to review a judgment of the Court of Special Appeals that was grounded on a holding
that a mortgagor under a Fair Housing Administration (FHA) insured loan may be able to
maintain a breach of contract claim under State law against a mortgagee for an alleged breach of
certain federal regulations alluded to in the parties' FHA-prescribed form deed of trust. 1 We hold
that Alan Neal, the mortgagor and plaintiff in the Circuit Court, may not advance, as an
affirmative cause of action, a State law contract claim based on an asserted breach of the HUD
regulations alluded to in his FHA form deed of trust, but may raise a violation of the regulations
in pursuit of an injunction blocking foreclosure. Accordingly, we shall reverse the judgment of
the Court of Special Appeals.
FACTS AND PROCEDURAL HISTORY

I.

On 20 June 1991, Alan and Sheri Neal~ executed a "Maryland FHA Deed of Trust" with
Margaretten & 203(b) of the NHA. Company, Inc., to secure the purchase money loan for a
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dwelling located in Walkersville, Maryland. The mortgage was insured by the FHA pursuant to
the provisions of §3 Wells Fargo initiated foreclosure proceedings in the Circuit Court, which
proceedings were stayed when Neal filed a Complaint on 27 August 2003 that commenced the
action that is the subject of this case. Sometime in 2002 or 2003, Neal fell behind in making the
monthly mortgage payments when due. The deed of trust was assigned by Margaretten for
servicing to Wells Fargo.
Paragraph 9(d) of the deed of trust provides: Neal posited in his Complaint, and maintains in
this Court, that Wells Fargo breached the terms of paragraph 9(d) of the deed of trust by failing
to observe the various pre-foreclosure loss mitigation procedures set out in the HUD mortgage
servicing regulations.
Grounds for Acceleration of the Debt

*

*

9.

*

This Security Instrument does not authorize acceleration or foreclosure if not permitted by
regulations of the Secretary. In many circumstances regulations issued by the Secretary will
limit Lender's rights in the case of payment defaults to require immediate payment in full and
foreclose if not paid. Regulations of HUD Secretary. (d)
Second, he petitioned for declaratory relief First, Neal claimed that the regulatory violations
constituted a breach of contract, entitling him to monetary damages. Based on Wells Fargo's
purported failure to follow the HUD regulations before accelerating the mortgage debt and
instituting foreclosure, Neal advanced two causes of action. :1 After a motions hearing, the court
entered summary judgment in favor of Wells Fargo based on the premise that the HUD
regulations were intended for the benefit of HUD enforcement of the FHA mortgage insurance
program and did not grant a private cause of action for a borrower such as Neal. Neal opposed
Wells Fargo's motion and filed a cross-motion for summary judgment advancing the same
contentions asserted in his Complaint. Wells Fargo responded with a motion for summary
judgment, arguing that the HUD regulations relied on by Neal do not afford a borrower a private
cause of action such as the one pleaded in Neal's Complaint. to prevent Wells Fargo from
pursuing foreclosure under the deed of trust.
Neal appealed to the Court of Special Appeals, which vacated the summary judgment granted by
the Circuit Court and remanded the matter for further proceedings on the contract c Therefore,
the Court of Special Appeals remanded the case to the Circuit Court to determine whether Neal
and Wells Fargo bargained for the provision referring to the HUD loss mitigation regulations.
The appellate court panel construed those cases to stand for the general proposition that private
parties are bound by and may be liable, each to the other, under state and federal statutory or
regulatory standards specifically incorporated into contracts executed between them. The Court
of Special Appeals found support for its holding in Wells v. Chevy Chase Bank, F.S.B., 377 Md.
197, 832 A.2d 812 (2003), cert. denied, 541 U.S. 983, 124 S.Ct. 1875, 158 L.Ed.2d 485 (2004),
and College Loan Corp. v. SLM Corp., 396 F.3d 588 (4th Cir.2005). Neal, 168 Md.App. at 75253, 899 A.2d at 211-12. Although the intermediate appellate court acquiesced in the notion that
the HUD regulations did not afford a private right of action for their violation, it found fault with
the Circuit Court's grant of summary judgment for its failure to consider whether Neal could rely
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on the regulations referred to in the deed of trust to support a State law breach of contract action.
laim asserted by Neal. Neal v. Wells Fargo Home Mortgage, Inc., 168 Md.App. 747, 750-51, 899
A.2d 208, 210 (2006).
ANALYSIS

IL

Standard of Review for the Grant of Summary Judgment

A.

Because we perceive no genuine dispute of material fact in the instant controversy, Livesay v.
Baltimore, 384 Md. 1, 9-10, 862 A.2d 33, 38 (2004). "In reviewing a grant of summary
judgment under Md. Rule 2-501, we independently review the record to determine whether the
parties properly generated a dispute of material fact and, if not, whether the moving party is
entitled to judgment as a matter oflaw." 2 Myers v. Kayhoe, 391 Md. 188, 203, 892 A.2d 520,
529 (2006) (citing Livesay, 384 Md. at 9, 862 A.2d at 38); Dual Inc. v. Lockheed Martin Corp.,
383 Md. 151, 162, 857 A.2d 1095, 1101 (2004). we review the Circuit Court's grant of summary
judgment de novo to determine if the court's decision was legally correct.
A Private Right of Action?

B.

See, e.g., Krell v. Nat'l Mortgage Corp., 214 Ga.App. 503, 448 S.E.2d 248, 249 (1994) (holding
that a defaulting FHA mortgagor had no private right of action to pursue under the NHA);
Prudential Ins. Co. of Am. v. Jackson, 270 N.J.Super. 510, 637 A.2d 573, 576 (1994) (reiterating
that no private cause of action is derived from the provisions of the HUD regulations concerning
foreclosure avoidance); Perry v. Hous. Auth., 664 F.2d 1210, 1215-17 (4th Cir.1981) (rejecting
the argument that a private right of action can be implied from the NHA); Shivers v. Landrieu,
674 F.2d 906, 910-12 (D.C.Cir.1981) (finding that the NHA does not provide for an implied
private right of action under its accompanying HUD regulations); Falzarano v. United States,
607 F.2d 506, 509-11 (1st Cir.1979) (stating that the NHA does not provide expressly for a
private cause of action and concluding that no implied private right of action exists based on the
factors set forth in Cort v. Ash, 422 U.S. 66, 95 S.Ct. 2080, 45 L.Ed.2d 26 (1975), and the
presence of a regulatory enforcement scheme controlled by the Secretary of HUD); CedarRiverside Assocs., Inc. v. City of Minneapolis, 606 F.2d 254, 258-59 (8th Cir.1979) (holding that
no private cause of action is created in the NHA for a violation of its competitive bidding
provisions); City of Rohnert Park v. Harris, 601 F.2d 1040, 1045-47 (9th Cir.1979) (holding that
the "Housing Act does not expressly provide that private persons may sue to enforce its terms,"
and reasoning that "[a]ll four criteria [of Cort v. Ash] militate against implying a cause of
action"), cert. denied, 445 U.S. 961, 100 S.Ct. 1647, 64 L.Ed.2d 236 (1980); Roberts v.
Cameron-Brown Co., 556 F.2d 356, 360 (5th Cir.1977) (concluding that because the NHA and
its accompanying regulations do not provide for a private right of action, the HUD Handbook
distributed by the Department to mortgagees as a reference guide similarly could not support a
private right of action); M.B. Guran Co. v. City of Akron, 546 F.2d 201, 204 (6th Cir.1976); see
also In re Miller, 124 Fed. App'x. 152, 154-56 (4th Cir.2005) (unpublished) (determining that no
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private right of action arises from violation ofNHA loss mitigation provisions); see generally
Burroughs v. Hills, 741 F.2d 1525, 1531-32 (7th Cir.1984) ("Efforts to enforce implied causes
of action under the National Housing Legislation The parties agree that the weight of authority
around the country roundly rejects the notion that either the NHA or associated HUD regulations
support either direct or implied private causes of action for their violation. At the outset, we
note a distinction between Neal's theory of this case and the more ubiquitous argument that
violation of the NHA or the companion HUD regulations may support a private cause of action
for individuals harmed by those violations. or the HUD Handbook, have frequently come under
consideration of appellate courts, and have always failed."), cert. denied, 471 U.S. 1099, 105
S.Ct. 2321, 85 L.Ed.2d 840 (1985).
We conclude that Wells and College Loan Corp. are distinguishable from the case at hand.
Having violated the regulations, which were incorporated into the parties' contract by mutual
assent, Wells Fargo, as the theory goes, is liable in damages to Neal for breach of contract.
Neal contends that because Wells Fargo voluntarily chose to participate as a lender in the FHA
mortgage insurance program, it necessarily elected to accede to FHA-approved and required
forms and comply with the regulations and procedures of the program, which Neal claims the
mortgage servicer violated. Both cases involved private parties entering into contracts which
contained voluntarily incorporated references to state or federal statutes or regulations as binding
terms governing the parties' performance. As principal support for this theory, Neal and the
Court of Special Appeals rely on our decision in Wells v. Chevy Chase Bank, F.S.B., 377 Md.
197, 832 A.2d 812 (2003), and the opinion of the U.S. Court of Appeals for the Fourth Circuit in
College Loan Corp. v. SLM Corp., 396 F.3d 588 (4th Cir.2005). At issue here, rather, is
whether a paragraph in an FHA-approved form deed of trust alluding to a particular sub-set of
HUD regulations is a bargained-for term between the mortgagor and mortgagee such that an
alleged violation of the regulations may give rise to a private action maintainable by the
mortgagor against the mortgagee for breach of contract under Maryland law. In the instant case,
Neal does not plead a private action derived directly or impliedly from the NHA or its
implementing regulations.
Wells, 3 77 Md. at 231, 832 A.2d at 832. To that point, the cardholder agreement "was prepared
by Chevy Chase; it was not imposed on Chevy Chase as a matter oflaw." In concluding that
the cardholders were entitled to pursue their contract claim to enforce the Commercial Law
Article provisions, notwithstanding the fact that those provisions otherwise would have been
preempted by federal law, we specifically noted that the statutory notice standards were the
product of "undertakings voluntarily assumed and reflected in private contracts and agreements."
Wells, 377 Md. at 221, 832 A.2d at 826. Wells, 377 Md. at 202-03, 832 A.2d at 815. The
cardholders alleged that the amendment was ineffective because it was made contrary to the
notice requirements prescribed by certain provisions of the Commercial Law Article of the
Maryland Code, which were referred to expressly in the cardholder agreement. Wells involved
a contract dispute between Chevy Chase Bank and certain of its credit card holders arising from
the bank's amendment of its cardholder agreement.
Chevy Chase Bank's voluntary election, as the drafter of the cardholder agreement, to
incorporate the provisions of the Commercial Law Article as the law governing the contract
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stands in contrast to the situation presented here where Wells Fargo was required to use a form
deed of trust created by the FHA/' Wells Fargo and Margaretten an agency of HUD, which
form alluded, by way of notice, to certain of its regulations that might affect whether debt
acceleration was proper. & Given the primary purpose of these regulations, discussed infra, and
the lack of language in paragraph 9(d) to support a conclusion that the parties expressly adopted
the standards of the federal regulations as between them, Wells does not support Neal's
contentions or the Court of Special Appeals's conclusion. Thus, the inclusion of paragraph 9(d)
alluding to the HUD regulations regarding mortgage acceleration and foreclosure options was
not an "undertaking []voluntarily assumed" by Wells Fargo such that it may be invoked by Neal
in an offensive thrust, such as a private cause of action for damages. Company, Inc., unlike
Chevy Chase Bank in Wells, did not author this provision of the contract entered into with the
mortgagor.
The Fourth Circuit reasoned that because the parties were free to draft their servicing agreement
as they liked and "[b ]oth expressly agreed to comply with the HEA," Sallie Mae could not
defend against College Loan Corporation's claim by arguing later that the state contract action
was preempted by the HEA. Id. College Loan Corp., 396 F.3d at 598. In their agreement, the
parties "voluntarily included federal standards (the HEA [or Higher Education Act]) in their
bargained-for private contractual arrangement," on which College Loan Corporation based its
suit against Sallie Mae for violations thereof. College Loan Corp., 396 F.3d at 593. In that
case a student loan lender, College Loan Corporation, pursued, inter alia, a state law contract
claim against a company, Sallie Mae, with which it contracted to service certain of College Loan
Corporation's loans. College Loan Corp. similarly is distinguishable from the present
controversy.
In the matter before us, Wells Fargo did not participate in negotiations for or drafting of the
deed of trust to which it became assignee. Just as in Wells, the lynchpin of the College Loan
Corp. court's analysis was that the contractual term binding the parties privately to an otherwise
statutory standard of conduct was the product of a negotiation yielding a freely-entered contract.
1
Therefore, it could not have bargained, in any sense that we are prepared to accept, for
paragraph 9(d) with the Neals at the time the deed was executed.
This enforcement scheme comports with the notion that the regulations enacted pursuant to the
NHA were intended to govern the relationship between the mortgagee and the government rather
than, as Neal would have it, the mortgagee and the mortgagor. 30.35(c)(2), or withdrawal of
HUD's approval of a mortgagee." Section 203.500 of Title 24 of the Code of Federal
Regulations provides that noncompliance with the FHA mortgage servicing regulations
empowers the Secretary of HUD to impose a "civil money penalty, including a penalty under§
The answer to that question lies within the HUD regulations themselves. Rather, the question
here is whether the mortgagor may recover damages for breach of a certain provision of the deed
in a private cause of action. This is not to say that Wells Fargo is not bound otherwise to
Neal at all by the other terms of the deed of trust to which it is now a party.
See Fed. Nat'l Mortgage Ass'n v. Prior, 128 Wis.2d 182, 381N.W.2d558, 560 (1985); Roberts,
556 F.2d at 360. Thus, the regulations do not control directly the relationship between the
mortgagor and mortgagee and may not be invoked by the mortgagor as a sword in an offensive
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cause of action against the mortgagee. The regulations setting forth the rules and procedures
for the program, including the loss mitigation regulations pointed to by Neal and alluded to in
paragraph 9(d) of the deed, address how participating lenders are to conduct their activities. The
overall purpose of the FHA mortgage insurance program is to encourage leading lenders, in
exchange for a government guarantee of the loan, to extend mortgages to those carrying higher
credit risks.
Notably, the regulation does not address that the mortgagees' and servicers' are responsible to
the mortgagors. Section 203.502(a) of Title 24 of the Code of Federal Regulations also
illustrates this point by declaring that mortgagees and servicers are "fully responsible to the
Secretary for proper servicing." Therefore, it uses the regulations to protect its interests and
manage the program. This is logical in light of the fact that HUD, by guaranteeing the
mortgages under the program, has a considerable stake in the administration of the insured
mortgages. 203.501. The emphasis on reducing the possible losses to HUD, rather than the
mortgagor, demonstrates that the regulations exist primarily to govern the relationship between
the government and the mortgagee. 24 C.F.R. § With respect to mitigating losses,
"[m]ortgagees must consider the comparative effects of their elective servicing actions, and must
take those appropriate actions which can reasonably be expected to generate the smallest
financial loss to the Department." The language of the regulations bear this out.
U.S. Dep't of Housing In an effort to enforce most effectively the regulations and prosecute the
worst cases of noncompliance, HUD ranks mortgagees according to their loss mitigation
strategies and foreclosure rates into different tiers ranging from one to four, with four
representing mortgagees with the worst loss mitigation records. As amici here, Civil Justice,
Inc., the Public Justice Center, and the National Consumer Law Center, point out that HUD's
limited resources, as a practical matter, prohibit it from prosecuting every potential violation of
its mortgage servicing regulations. Although the HUD regulations provide for formidable
consequences for lenders' noncompliance, the fact that the HUD Secretary is the sole entity
empowered to enforce affirmatively the regulations presents some unfortunate, but pragmatic,
challenges to uniform and consistent enforcement. & 1701 t (1994)); DPozzie v. U.S. Dep't of
Hous. See Topa Equities, Ltd. v. City of Los Angeles, 342 F.3d 1065, 1072 (9th Cir.2003)
(quoting 12 U.S.C. § Considering this unfortunate reality, we are invited to examine
alternative means of enforcement of the HUD regulations in light of one of the NHA's
prime objectives: Oto preserve home ownership and avoid the devastating financial
consequences of foreclosure. Treble Damages for Failure To Engage in Loss Mitigation, 70
Fed.Reg. 21,573 (April 26, 2005). HUD has indicated that, while no mortgagee is exempt, it
"will focus on Tier 4 mortgagees for review purposes," and "primarily concentrate on those
mortgagees that engage in little or no loss mitigation." Urban Development, HUD NSC Tier
Ranking System, at http://www.hud.gov/offices/hsg/sfh/nsc/trsovrvw.cfm (last modified 4
January 2007). & Urban Dev., 48 F.3d 1026, 1028 (7th Cir.1995) (same); DConille v. Sec'y of
Hous. and Urban Dev., 840 F.2d 105, 116 (1st Cir.1988) (same); DFleet Real Estate Funding
Corp. v. Smith, 366 Pa.Super. 116, 530 A.2d 919, 923-24 (1987); DU.S. Dep't OfHous. &
Urban Dev., Loss Mitigation Program-Comprehensive Clarification Of Policy And Notice Of
Procedural Changes, Mortgagee LetterRRR 00-05 at 1 (Jan. 19, 2000) (hereinafter HUD
Mortgagee Letter 00-05).
Asserting a Defense to Foreclosure via Injunction

C.
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The NHA requires that, in the event of a mortgagor default, The statutory law is clear on
the mortgagee's duty to pursue loss mitigation efforts. Although we conclude that a
mortgagor may not wield as a sword the HUD regulations alluded to in a mandatory FHA
form deed of trust, there is ample support that aggrieved mortgagors may assert an
allegation of regulatory noncompliance as a shield against unauthorized foreclosure
actions. !!. The HUD regulation effectuating this mandate states that 1715u(a) (2000). 12
U.S.C. § a mortgagee "shall engage in loss mitigation actions for the purpose of providing
an alternative to foreclosure."
203.616.[ 203.471and203.614, and recasting of mortgages under§ 203.512, special
forbearance under§§ 203.414, assumptions under§ 203.370, partial claims under§ 203.357,
pre-foreclosure sales under§ Such actions include, but are not limited to, deeds in lieu of
foreclosure under§ [m]ortgagees must consider the comparative effects of their elective
servicing actions, and must take those appropriate actions which can reasonably be expected to
generate the smallest financial loss to the Department. 2 ]
Against this backdrop, we consider the viability of mounting as a defense an allegation of a
violation of these regulations. HUD Mortgagee Letter 00-05 at 12. In fact, echoing the NHA's
command, the letter states that "[!]enders may not initiate foreclosur~ until all loss mitigation
options have been considered." HUD Mortgagee Letter 00-05 at 6 (emphasis in original). A
letter from HUD to the mortgagees participating in the FHA mortgage insurance program,
in no uncertain terms, reiterates the compulsory nature of engaging in loss mitigation
activities: D"Though lenders have great latitude in selecting the loss mitigation strategy
appropriate for each borrower, it is critical to understand that PARTICIPATION IN THE
LOSS MITIGATION PROGRAM IS NOT OPTIONAL." State v. Green, 367 Md. 61, 82,
785 A.2d 1275, 1287 (2001) ("When the Legislature commands that something be done,
using words such as 'shall' or 'must' rather than 'may' or 'should,' the obligation to
comply with the statute or rule is mandatory."); D accord Alabama v. Bozeman, 533 U.S.
146, 153, 121 S.Ct. 2079, 2085, 150 L.Ed.2d 188 (2001) ("The word 'shall' is ordinarily 'the ,
language of command.' ") (quoting Anderson v. Yungkau, 329 U.S. 482, 485, 67 S.Ct. 428, 91
L.Ed. 436 (1947), in tum quoting Escoe v. Zerbst, 295 U.S. 490, 493, 55 S.Ct. 818, 79 L.Ed.
1566 (1935)). 203.501. The statutory and regulatory language frames participation in loss
mitigation activities as a mandatory endeavor by the use of the terms "shall" and "must,"
respectively. 24 C.F.R. §
Not only has HUD taken positions in other litigation contrary to Neal's theory, Neal directs our
attention to certain recent HUD policy initiatives with respect to the loss mitigation requirements
in the FHA-insured loan program as support for his theory that HUD contemplated that
individual borrowers be empowered to initiate private lawsuits against noncompliant lenders.
lQ language contained in the sources cited by Neal further convince us that HUD envisioned that
borrowers might invoke only defensively the NHA and associated HUD regulations.
We reproduce the relevant portion of the Notice with emphasis on the language Neal believes to
be an indication that mortgagors may sue mortgagees for regulatory noncompliance: Neal cites
first to language contained in a "Notice of Policy" statement published by HUD in the Federal
Register addressing the creation of mortgage instruments for use in the FHA mortgage insurance
program.
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HUD does not intend to create a conflict between the mortgage language and regulations, and
there should be no adverse impact of informing the borrower that some regulations procedures
exist which limit a lender's rights to foreclose. We rejected the commenter's suggestions that the
references to regulations by the Secretary will impair the lender's ability to successfully defend a
suit. The borrower's attorneys could commence exhaustive discovery to determine whether the
lender met all of the servicing requirements. The commenter noted that such language would
create foreclosure proceedings that would be more time consuming and expensive. A
commenter made specific suggestions to eliminate language referring to regulations issued by the
Secretary in the default section of the mortgage instrument as well as other similar references.
Further, we note that the Notice frames the inclusion of the regulations in the mortgage
instrument as a means to "inform [ ] the borrower" of the proper procedures, but does not
mention anything about empowering mortgagors to maintain a private cause of action against
noncomplying mortgagees. This persuades us that the "defense of a suit" mentioned in the
Notice was a reference to the lender's ability to proceed with the foreclosure despite a borrower's
knowledge that HUD regulations limit a lender's ability to accelerate or foreclose on a mortgage.
The Notice's remarks regarding the defense of a suit were tied to a commenter's suggestions that
the inclusion in FHA mortgage instruments of references to certain HUD regulations would
complicate foreclosure proceedings because it would allow borrowers to delay the foreclosure by
raising the issue of regulatory compliance. While the highlighted language, standing alone,
appears to support Neal's contention, the context belies his argument. Requirements for Single
Family Mortgage Instruments, 54 Fed.Reg. 27,599 (June 29, 1989).
We recite below the Notice language: More pointedly, the paragraph following the one
containing the language cited by Neal twice states that mortgagors may assert a violation of the
HUD regulations as a defense, presumably to a foreclosure action by the mortgagee.
203.500, that whether a mortgagee's refusal or failure to comply with servicing regulations is a
legal defense is a matter to be determined by the courts. HUD retains the general position
recited in 24 C.F.R. § If a mortgagee has violated parts of the servicing regulations which do
not specifically state prerequisites to acceleration or foreclosure, however, the reference to
regulations in the mortgage would not be applicable. As long as this requirement remains in the
regulations, we do not expect mortgagees to violate it even though the mortgage fails to repeat
the requirement, and we believe that a borrower could appropriately raise the regulatory violation
in his or her defense. 203.606 specifically prohibits a mortgagee from foreclosing unless three
full monthly payments due on the mortgage are unpaid. For example, 24 C.F.R. § We note that
the proposed mortgage language does not incorporate all ofHUD's servicing requirements into
the mortgage, but simply prevents acceleration and foreclosure on the basis of the mortgage
language when foreclosure would not be permitted by HUD regulations.
See, e.g., Williams v. Nat'l Sch. of Health Tech., Inc., 836 F.Supp. 273, 283 (E.D.Pa.1993)
("Pennsylvania courts have recognized a mortgagee's failure to comply with HUD
forbearance regulations as an equitable defense to foreclosure"), afrd, 37 F.3d 1491 (3d
Cir.1994); DFed. Land Bank of St. Paul v. Overboe, 404 N.W.2d 445, 449 (N.D.1987)
(stating that "various courts have held that the failure of a lender to follow HUD
regulations governing mortgage servicing constitutes a valid defense sufficient to deny the
lender the relief it seeks in a foreclosure action" an d cataloguing cases); DFed. Nat'l
Mortgage Ass'n v. Moore, 609 F.Supp. 194, 196 (N.D.Ill.1985) ("In Illinois, a mortgagee's
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failure to comply with the mortgage servicing regulations can be raised in a foreclosure
proceeding as an affirmative defense."). This language is in accord with several court
decisions holding that a mortgagor may invoke a mortgagee's noncompliance with the
HUD regulations as an affirmative defense in a foreclosure proceeding. Requirements for
Single Family Mortgage Instruments, 54 Fed.Reg. 27,599 (June 29, 1989) (emphasis added).
See, e.g., Fleet Real Estate Funding Corp., 530 A.2d at 92 He claims that the prominent cases
recognizing the noncompliance argument are effective only as an equitable defense in
jurisdictions utilizing judicial foreclosure. Neal, however, counters that Maryland law renders
ineffective the possibility of asserting regulatory noncompliance as a defense to a foreclosure
action. 21.01, at 655; Dsee generally Greenbriar Condo., Phase I Council of Unit Owners, Inc.
v. Brooks, 387 Md. 683, 740-46, 878 A.2d 528, 563-66 (2005) (Greenbriar Condo). Gordon§
To the contrary, mortgagors are possessed of three means of challenging a foreclosure:
Dobtaining a pre-sale injunction pursuant to Maryland Rule 14-209(b)(1 ), filing post-sale
exceptions to the ratification of the sale under Maryland Rule 14-305(d), and the filing of postsale ratification exceptions to the auditor's statement of account pursuant to Maryland Rule 2543 (g), (h). See Bachrach v. Washington United Coop., 181 Md. 315, 319, 29 A.2d 822, 825
(1943) ("The purpose of this legislation was to provide a more expeditious, and less expensive,
method of enforcing mortgages than the former proceeding by formal bill in equity, but not, by
any means, to impair or defeat the right of the mortgagor to be heard in defense of his property.")
(quoting Albert v. Hamilton, 76 Md. 304, 308, 25 A. 341, 342 (1892)). We, however, do not
construe the Rule governing power of sale foreclosures to prohibit mortgagors from raising
viable defenses to a foreclosure to which the mortgagee is not entitled. G .E. Capital Mortgage.
Servs., Inc. v. Levenson, 338 Md. 227, 245, 657 A.2d 1170, 1178 (1995). This "power of sale"
foreclosure is "intended to be a summary, in rem proceeding" which carries out "the policy of
Maryland law to expedite mortgage foreclosures." 5.01, at 223 (3d ed.1994) (hereinafter
"Gordon"). Maryland Rule 14-204; DAlexander Gordon Iv, Gordon On Maryland
ForeclosuresS § He submits that this route, effectively, may not be pursued in Maryland where
judicial foreclosures are rare and most foreclosures are accomplished through the filing of an
order to docket, which does not involve any hearings prior to, or meaningful judicial supervision
of, the sale. 3; DFed. Land Bank of St. Paul, 404 N.W.2d at 449; DHeritage Bank, N.A. v. Ruh,
191 N.J.Super. 53, 465 A.2d 547, 557-58 (1983).
387 Md. at 737-38 He states that Greenbriar Condo limits to the pre-sale injunction procedure a
mortgagor's opportunity to present issues relating to the mortgagee's entitlement to seek
foreclosure, including matters of whether a debt is delinquent or amenable to acceleration.
Specifically, Neal asserts that our holding in Greenbriar Condo vitiates any defensive utility of
the pre-sale injunction procedure in situations such as are alleged in the present case. & n. 29,
878 A.2d at 560-61 & This, argues Neal, defeats the entire purpose of the defense to the claim
that a debt is due; Da mortgagor who fundamentally disputes his indebtedness is still required by
the Rule to pay the debt in order to assert his defense that he does not owe the amount claimed as
delinquent or accelerated. In order to obtain the injunction, however, Maryland Rule 14209(b)(1) requires that the defaulting mortgagor pay into the court an amount representing "the
debt and all interest due." Accordingly, Neal would be required to assert, in a pre-sale
injunction petition, his theory that no debt is owed as alleged at the time of foreclosure because
of Wells Fargo's noncompliance with the HUD regulations limiting the circumstances in which
mortgagees may obtain a foreclosure. n. 29.
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Notwithstanding Neal's protestations, we are of the opinion that the violations of the HUD
mortgage servicing regulations alleged of Wells Fargo by Neal may be asserted effectively
as an affirmative defense within the injunctive relief apparatus provided in Rule 14209(b)(l). li Because, based on a review of the case file, it appears that the foreclosure
sale has not been held yet, Neal is still able to assert this affirmative defense in the pending
foreclosure action. State Comm'n on Human Relations v. Talbot County Det. Ctr., 370 Md.
115, 129, 803 A.2d 527, 535 (2002); DDep't of Health and Mental Hygiene v. Baltimore County,
281 Md. 548, 554, 383 A.2d 51, 55 (1977); DMcKeever v. Washington Heights Realty Corp.,
183 Md. 216, 223, 37 A.2d 305, 310 (1944). A trial court then must exercise its discretion
in granting or denying the requested injunction based on the evidence relevant to the
mortgagor's asserted defense.
Therefore, a mortgagor subject to an allegedly invalid
declared default is permitted, under the Rule, to deny that a delinquent amount is due and
payable and further claim that there is no default. This is because, under principles of
equity, a mortgagee's commencement of a foreclosure proceeding on an FHA-insured
mortgage, without first having adhered to the mandatory HUD loss mitigation regulations,
may invalidate the mortgagee's declaration of default. A mortgagor seeking to raise a
violation of the HUD loss mitigation regulations as a defense to foreclosure, however, is not
required to pay his or her debt in full in order to be granted an injunction under Rule 14209. 21.02, at 656. Goldsborough v ..county Trust Co. of Md., 180 Md. 59, 62, 22 A.2d
920, 921 (1941); DTalbott v. Laurel Bldg. Ass'n, 140 Md. 565, 569, 118 A. 63, 65 (1922) ("It
is well settled upon all the authorities that the mortgagor must pay the amount admitted to be due
into court before the court will grant an injunction to restrain the sale upon a default in the
mortgage.") (quoting Buckner v. Cronhardt, 132 Md. 612, 616, 104 A. 169, 170 (1918)); Dsee
also GORDON § Both the Rule and our cases establish firmly the principle that if a default is
admitted, the mortgagor must post a bond with, or otherwise pay into, the court for the full
amount of the mortgage and any applicable interest. As the ·Rule states, a movant must (1)
either admit or deny that an amount of debt is due and payable, (2) if an amount is admitted, state
that the amount has been paid into the court, and (3) provide a detailed statement of facts,
demonstrating one of the following: D(a) the debt and interest has been paid fully, (b) there is no
default, or (c) the mortgage was obtained by the mortgagee through fraud.
Plaza Corp. v. Alban Tractor Co., 219 Md. 570, 577-78, 151 A.2d 170, 174 (1959)
Thus,
("Foreclosure o The foreclosure procedure in Maryland is equitable in nature.
the venerated equity doctrine of clean hands which requires that "he who comes into equity
must come with clean hands," Hlista v. Altevogt, 239 Md. 43, 48, 210 A.2d 153, 156 (1965), is
applicable in foreclosure proceedings such as the one implicated in the present case. 2.1 (2)
(2d ed.1993)); DTalbot County Det. Ctr., 370 Md. at 139, 803 A.2d at 541 ("An injunction is a
writ framed according to the circumstances of the case D restraining an act which it esteems
contrary to equity and good conscience.") (quoting El Bey v. Moorish Science Temple of Am.,
Inc., 362 Md. 339, 353, 765 A.2d 132, 139 (2001)) (internal quotations and citations omitted); D
Colandrea v. Wilde Lake Cmty. Ass'n, Inc., 361 Md. 371, 394, 761 A.2d 899, 911 (2000) ("The
trial court ordinarily has the discretion to grant or deny a request for injunctive relief in general
equity mattersD"); DDundalk Holding Co. v. Easter, 215 Md. 549, 554, 137 A.2d 667, 669-70
(1958) (stating that "[i]njunction is historically and fundamentally a process of equity,'' and
discussing the origin and application of injunctions in courts of both equity and law).
Greenbriar Condo., 3 87 Md. at 740-41, 878 A.2d at 563 (identifying the defenses of injunctive
relief and exceptions to a foreclosure as equitable in nature); Dsee also Ver Brycke, 3 79 Md. at
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693-94, 843 A.2d at 772 ("First, a claim could be deemed equitable if it sought a coercive
remedy like injunctionD") (quoting DAN. B. DOBBS, LAW OF REMEDIES§ Similarly, an
injunction under Rule 14-209 to enjoin the foreclosure of a deed of trust entreats a trial
court to exercise its equitable powers. 2.6(3), at 111-12 (2d ed.1993)), rev'd on other grounds,
379 Md. 669, 843 A.2d 758 (2004); DVoge v. Olin, 69 Md.App. 508, 514-15, 518 A.2d 474, 477
(1986); DBillingsley v. Lawson, 43 Md.App. 713, 723, 406 A.2d 946, 953 (1979) (quoting
Fisher v. Fed. Nat'l Mortgage Ass'n, 360 F.Supp. 207, 210-11 (D.Md.1973)). fmortgages after
default has long been peculiarly within a court of equity's jurisdictional powersD") see also
Village Green Mut. Homes, Inc. v. Randolph, 361 Md. 179, 181 n. 1, 760 A.2d 716, 717 n. 1
(2000); DFairfax Sav., F.S.B. v. Kris Jen Ltd. P'ship, 338 Md. 1, 21, 655 A.2d 1265, 1275
(1995); DVer Brycke v. Ver Brycke, 150 Md.App. 623, 649 n. 16, 822 A.2d 1226, 1241 n. 16
(2003) (citing Dan. B. Dobbs, Law OfRemediesS §
Thus, under the doctrine of clean hands, while Neal technically may be said to be in
default, the legal fiction that no default exists may be maintainable until such time as Wells
Fargo complies with the statutory and regulatory imperative to pursue loss mitigation
prior to foreclosure. In the present case, if Neal's contentions regarding Wells Fargo's
failure to comply with the loss mitigation directives are proven to the satisfaction of the
trial court, such a failure may constitute improper and/or inequitable conduct, depending
As we have stated previously, the NHA and its
on the proven circumstances.
implementing regulations compel FHA mortgagees to pursue loss mitigation strategies
before initiating foreclosure. Hlista, 239 Md. at 48, 210 A.2d at 156; DHicks, 135 Md.App.
at 400-01, 762 A.2d at 990 ("There must be a nexus between the misconduct and the
transaction, because '[w]hat is material is not that the plaintifrs hands are dirty, but that
he dirties them in acquiring the right he now asserts.' ") (quoting Adams v. Manown, 328
The doctrine does not mandate that those
Md. 463, 476, 615 A.2d 611, 617 (1992)).
seeking equitable relief must have exhibited unblemished conduct in every transaction to
which they have. ever been a party, but rather that the particular matter for which a
litigant seeks equitable relief must not be marred by any fraudulent, illegal, or inequitable
conduct. Hlista, 239 Md. at 48, 210 A.2d at 156; Dsee also Hicks v. Gilbert, 135 Md.App.
394, 400, 762 A.2d 986, 989-90 (2000). The clean hands doctrine states that "courts of
equity will not lend their aid to anyone seeking their active interposition, who has been
guilty of fraudulent, illegal, or inequitable conduct in the matter with relation to which he
seeks assistance." 11
U.S. Dep't Of Housing. The invocation and application of equity principles produces not
only a process that is fundamentally fair to the parties and prevents the Court from
rewarding inequitable conduct, Adams, 328 Md. at 474-75, 615 A.2d at 616, but also
reflects the effectiveness of loss mitigation efforts in avoiding foreclosure. & The
effectiveness of loss mitigation options demonstrate the reality that if mortgagees who
pursue foreclosures without carrying out their loss mitigation obligations had done so, it is
highly conceivable that many defaulting mortgagors, in time, may be able to remedy their
delinquencies and avoid foreclosure. Urban Dev., Hud Strategic Plan FY 2006-FY 2011, at
9 (2006) ("Because HUD requires participating lenders to employ loss mitigation
techniques, over 59 percent of families who defaulted on FHA-insured mortgages in FY
2005 were able to work out their delinquencies and remain in their homes.").
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JUDGMENT OF THE COURT OF SPECIAL APPEALS REVERSED; DCASE REMANDED
TO THAT COURT WITH INSTRUCTIONS TO REMAND THE CASE TO THE CIRCUIT
COURT FOR FREDERICK COUNTY TO CONSOLIDATE RESPONDENT'S ACTION FOR
INJUNCTIVE RELIEF WITH THE FORECLOSURE PROCEEDING, DISMISS
RESPONDENT'S CLAIM FOR BREACH OF CONTRACT, AND FOR FURTHER
PROCEEDINGS CONSISTENT WITH THIS OPINION; DCOSTS IN THIS COURT TO BE
DIVIDED EQUALLY BY THE PARTIES.
FOOTNOTES
11701 et seq. (2000). 12 U.S.C. §§
2_ Sheri Neal is not, and never has been, a party to this case .. The couple is now divorced.

} This program allows low-and moderate-income borrowers to obtain financing from reputable
lenders and, in tum, insulates those lenders from the losses associated with default and
foreclosure. Section 203(b) permits qualified borrowers to purchase mortgage insurance, which
guarantees payment of the loan by the FHA in the event of the borrower's default. 1709(b)
(1988). 12 U.S.C. §
:!Neal fashioned his second count as a request for "DECLARATORY RELIEF PURSUANT TO
C . & See Frank v. Storer, 66 Md.App. 459, 464, 504 A.2d 1163, 1165 (regarding motion to
dismiss foreclosure proceeding as a request for injunctive relief), rev'd on other grounds, 308
Md. 194, 517 A.2d 1098 (1986). We, thus, consider it as an request for an injunction. Neal's
request is injunctive because it seeks to compel Wells Fargo not to consummate foreclosure at
some future date, rather than merely asking the court to resolve what general rights. Neal may
have with respect to the property (i.e. possessory interest). On the other hand, "[i]njunctive
relief is relief 'prohibiting someone from doing some specified act or commanding someone to
undo some wrong or injury D [g]enerally, it is a preventive and protective remedy, aimed at
future acts, and it is not intended to redress past wrongs.' D" Colandrea v. Wilde Lake Cmty.
Ass'n, Inc., 361 Md. 371, 394-95, 761 A.2d 899, 911 (2000) (quoting Carroll County Ethics
Comm'n v. Lennon, 119 Md.App. 49, 58, 703 A.2d 1338, 1342-43 (1998)). Sumrall v. State
Central Collection Unit, 150 Md.App. 290, 295, 819 A.2d 1149, 1152 (2003) (citing Davis v.
State, 183 Md. 385, 389, 37 A.2d 880, 884 (1944)). "A declaratory judgment is one that
declares the rights of the parties and does not necessarily involve executory process or coercive
relief." Neal v. Wells Fargo Home Mortgage, Inc., 168 Md.App. 747, 750 n. 2, 899 A.2d 208,
210 n. 2 (2006). As the Court of Special Appeals noted, such a request is of an injunctive
nature. He asked the Circuit Court to declare that the "Defendant may not initiate any
foreclosure proceeding until such time as the defendant has complied with all conditions
precedents [sic] incorporated in the parties' agreement." JP SEC. 3-403."
~Whether

Wells Fargo complied with the relevant HUD regulations may be resolved in the
Circuit Court's resolution of Neal's request for injunctive relief, which, as explained infra, may
proceed. Wells Fargo's compliance or noncompliance with those regulations has no bearing on
the resolution of this exclusively legal and sole question before us now. In the instant case
seeking review of the grant of summary judgment, the sole legal issue is whether the HUD
regulations may be invoked either to create a private contract action or, alternatively, provide a
defense to a foreclosure action. Wells Fargo asserted in the Circuit Court that it made several
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attempts, in compliance with the HUD regulations, to avoid foreclosure under Neal's deed of
trust.

2. The "MARYLAND FHA DEED OF TRUST" executed by the Neal and Wells Fargo is a
specimen of the FHA's standard form required by HUD regulations. 203.17(a)(2)(i); Dsee also
Warren v. Gov't Nat'l Mortgage Ass'n, 611F.2d1229, 1231 n. 3 (8th Cir.1980). See 24 C.F.R.
§ The FHA requires that participants in its mortgage insurance program utilize the form deed of
trust prepared by the agency.

1 Although the first page of the deed indicates that it was "prepared by Margaretten The original
mortgagee-assignor also had no control over the substantive terms of the contract. . & Co.,
Inc.," the deed nevertheless was a prefabricated FHA form with blanks to be filled in with the
appropriate facts as applicable to the parties (i.e. names, addresses, purchase price, identity of the
property, etc.). In that sense only was the deed "prepared" by Margaretten & Co., Inc .
.8_203.331 (a). The applicable provision of the Code of Federal Regulations defines a "default" as
a scenario where "the mortgagor fails to make any payment or to perform any other obligation
under the mortgage, and such failure continues for a period of30 daysD" 24 C.F.R. §
2_203.604(b): 24 C.F.R. § Also included among the required loss mitigation efforts, and alleged
by Neal not to have been attempted by Wells Fargo in this case, is a required face-to-face
interview between the mortgagor and mortgagee before three months of delinquency accrues.

lOSee, e.g., Vaughn v. Consumer Home Mortgage, Inc., 293 F.Supp.2d 206, 210 n. 2
(E.D.N.Y.2003) ("HUD cites Cort v. Ash for the proposition that a private right of action cannot
be implied from the National Housing Act or the Fair Housing Act unless expressly granted.")
(citation omitted).
The motion shall not be granted unless the motion is supported by affidavit as to all facts
asserted and contains: D(1) a statement as to whether the moving party admits any amount of the
debt to be due and payable as of the date the motion is filed, (2) if an amount is admitted, a
statement that the moving party has paid the amount into court with the filing of the motion, and
(3) a detailed statement of facts, showing that: D(A) the debt and all interest due thereon have
been fully paid, or (B) there is no default, or (C) fraud was used by the secured party, or with the
secured party's knowledge, in obtaining the lien. The debtor, any party to the lien instrument, or
any person who claims under the debtor a right to or interest in the property that is subordinate to
the lien being foreclosed, may file a motion for an injunction to stay any sale or any proceedings
after a sale under these rules. (1) Motion. Injunction to Stay Foreclosure. The Rule provides,
in pertinent part:(b)
See, e.g., Newell v. Richards, 323 Md. 717, 725, 594 A.2d 1152, 1156 (1991); DWeston
Builders As with all affirmative defenses, Neal bears the burden of proof. We leave for the
trial court, on remand, to decide whether Neal, in his pursuit of injunctive relief, is able to
substantiate his affirmative defense. As we noted supra at 5, n. 5, Wells Fargo alleges that it
acted to comply with its loss mitigation responsibilities. We are ill-equipped, on the current
record, to assess whether Neal's allegations regarding Wells Fargo's noncompliance with the
HUD loss mitigation regulations are sufficient. . & Developers, Inc. v. McBerry, LLC, 167
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Md.App. 24, 55, 891A.2d430, 448 (quoting Wickman v. Kane, 136 Md.App. 554, 561, 766
A.2d 241, 245, cert. denied, 364 Md. 462, 773 A.2d 514 (2001)), cert. denied 392 Md. 726, 898
A.2d 1005 (2006); DPaul V. Niemeyer & 2003) ("[W]hen an affirmative defense is raised by
the defendant, the defendant has the burden of persuasion.") (citing Armstrong v. Johnson Motor
Lines, Inc., 12 Md.App. 492, 280 A.2d 24, cert. denied, 263 Md. 709 (1971)). Linda M. Schuett,
Maryland Rules Commentary 216 (3d ed.
HARRELL,J.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA OF THE STATE OF IDAHO
FEDERAL HOME LOAN MORTGAGE
CORPORATION
Plaintiff-Respondent,

vs.
MARGARET A BUTCHER
Dennis D.Butcher and John Does 1-10
as Occupants of the Premises Located
at 10512 W. Achillea St
Star Id 83669
Defendant-Appellant

)
)
)

)
)
)
)
)
)
)
)
)
)

CASE NO.: CV OC 1113288
MOTION: NOTICE OF APPEAL:
MOTION TO GRANT
SUMMORY JUDGMENT

TO: THE ABOVE NAMED RESPONDENT(S), FEDERAL HOME LOAN MORTGAGE
CORPORATION AND THE CLERK OF THE ABOVE-ENTITLED COURT
NOTICE IS HEREBY GIVEN THAT:
1. The above named appellant(s), MARGARET A BUTCHER, appeal(s) against the above-named
respondent(s) FEDERAL HOME LOAN MORTGAGE CORPORATION, to the Idaho DISTRICT
COURT from MAGISTRATE COURT, NOTICE OF APPEAL: MOTION TO GRANT
SUMMORY JUDGMENT entered in the above-entitled action
MOTION TO GRANT
SUMMORY JUDGMENT on the 22 day of NOVEMBER, HONORABLE JUDGE
CHRISTOPHER M. BIETER, presiding.
2. That the party has a right to appeal to the Idaho Supreme Court, and the judgments or orders
described in paragraph 1 above are appealable orders under and pursuant to Rule [e.g. (11 (a)(2)) or
(12(a))] l.A.R.

CASE NO.: CV OC 1113288 NOTICE OF APPEAL: SUMMORY JUDGMENT
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SUMMARY JUDGMENT PREMATURE

1. On November 23, 2011, the day after hearing for Motion for Summary Judgment, the Defendant
received by mail, a copy of the Motion Memorandum, filed by the Plaintiff on November 21, 2011,
the day before hearing.
2. On November 23, 2011, the court proceedings where abruptly suspended by Judge Bieter with
good cause. However, without the reconvening of court or follow through with continuance of
hearing, Order Granting Motion for Summary Judgment, dated, November 25, 2011, by Magistrate
Judge Bieter resulted. As a consequence, the Defendant was denied her day in court.
3. Notwithstanding, right to file a response to Plaintiffs Motion Memorandum, within 14 days of
was thwarted, as Defendant was not made aware of such motion until November 23, 2011.
4. Granting Plaintiffs Motion for Summary Judgment on November 25, 2011, is Premature.
Defendant has filed a response to Plaintiffs Motion Memorandum within 14 days with ADA
Country Clerk's office and provided a copy to the Plaintiff, notwithstanding.
5. In Plaintiffs Motion Memorandum; Plaintiff's Point L Defendant's Attempt to Amend

Pleadings Should be Denied. " Yet apposing Council, has personal, first hand knowledge
Defendant's Response to Motion for Summary Judgment is not "Attempt to Amend"
6. On Nov. 15, 2011, ADA County Clerk's office, refused to accept court's copy of Defendant's

Response to Motion for Summary Judgment by mistake. The Clerk gave instruction to cross out the
word "Answer" and write; "Response" The Clerk would only accept the Court Assistance Office
generic form, stated, "See Attachment' refused file RE: Motion for Summary Judgment.
7. On Nov. 15, 2011, Mr. O'Neal, was standing inside the Clerk's counter, ADA County Clerk's
office and witnessed the above. Furthermore, apposing counsel, voluntarily testified in open court,
Honorable Judge Bieter presiding, to witnessing incident on Nov. 22, 2011 as stated by the
Defendant. Rule 15(b). par. 2, Rule 61.

8. On Motion to accept, Defendant physically handed, refused by Clerk, court's copy, Response to
Motion for Summary Judgment, in open court; per Judge Bieter order and accepted Motion from
Movant, Response from the Defendant's hands. Rule 5(e). Rule 60(a). Judge Bieter, began opening
apposing counsel argument before reviewing Defendant's Response to Motion. Judge Bieter's
responded to apposing counsel, stating he did not think there were previous rulings addressing this
matter before the court.
CASE NO.: CV OC 1113288 NOTICE OF APPEAL: SUMMORY JUDGMENT
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9. Defendant stated there're several Idaho cases, specifically defining what constitutes a Bona Fide
Purchasers for Value, pursuant Idaho statutes, and addressed in Response to Motion, just handed and
accepted. Judge Bieter stopped court proceedings, ordered Continuance from the bench to allow
review Response to Motion, consideration of clerical mistaken refusal to accept.
The Continuance, Per Judge's Order, in light of the clerk's refusal to file Response to Motion for
Summary Judgment was entered into the Court Records November, 22 2011. Rule 5(e).

10. Apposing counsel did not oppose decision for Continuance or acceptance of Response Motion
for Summary Judgment in court. Conversely, apposing counsel, Mr. O'Neal, the day before, had
already filed on Nov 21 2011, REPLY MEMORANDUM, Motion for Summary Judgment, "attempt

to amend pleadings should be denied. ..failure of leave of court"
11. Honorable Judge Bieter' s statement, "Apparently, the court clerk did not accept the attachment
for filing. These documents were, however, sent to counsel for FHLMC who did not object to the

Court's consideration ofthe material in deciding the motion. The Court has indeed considered all
ofthe documents in the attachment submitted by Ms. Butcher and asks the clerk ofthe court to treat
it as part of the record. The motion is now fully presented to the Court for decision. " (Emphasis

added)

12. The Defendant received copy on Nov 23, 2011, by mail. The day after court. Therefore did not
have opportunity to respond before ruling on Nov 25th. Consequentially, Judge Bieter and Plaintiff
are referring to Defendant's RE: to Motion as "Amendment...amended answer" not ''Attachment"
in departure. FRCP 6 LR 7.1 (a), (2) 5 (b)

13. Defendant is being denied right to respond to Plaintiff's Motion due to clerical error, corrected by
judge's acceptance in open court. Fed. R. Civ. P. 5.l{c) Idaho Code§ 31-2417

14. Plaintiff's Motion for Summary Judgment, Mr. O'Neal, refers to Defendant's initial Response
as, "insufficient, unsubstantiated, without merit" Pro Se status and petitions Re: to "be Denied''

15. Defendant respectfully pleads the court to treat Defendant's response to Plaintiff's Motions as
proper designation and compel the Plaintiff to specifically answer the Defendant's pleadings to its
response to motions under rules: "Rule 13(t). Id.Rule 8(c).

16. Honorable Judge Bieter's statement, "The standard/or summary judgment is well established
in Rule 56, Idaho Rules of Civil Procedure and Idaho case law. The moving party is entitled to
judgment as a matter of law if there is no genuine issue as to any material fact"
CASE NO.: CV OC 1113288 NOTICE OF APPEAL: SUMMORY JUDGMENT
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Conversely, leaves out--material fact In the moving party's favor, as is not the case here.

17. In, Corey v. Skelton. 834 So. 2d 68l(Miss, 2003) quoting Short v. Columbus Rubber &
Gasketco.535 So.2d. 61, 63(Miss 19888): " ... The burden ofdemonstratingthatthereisnogenuine

issue ofmaterialfact falls upon the party requesting the summary judgment." Id at 63._Therefore,
Plaintiffs motion for summary judgment fails here as a matter of law.

18. Movement for summary judgment must show absence of any genuine issue of material fact
or, in alternative, that there is no evidence to support nonmoving party's case; Atlas Enterprises

Limited Partnership v. United States 32 Fed. Cl. 704 (1995)

19. Plaintiffs motion fails to remove Defendant's genuine issue ofmaterial fact in dispute and fails to
show there is no evidence to support Defendant's case, in the light of authoritative evidence
documents submitted, which must be viewed "in the light most favorable to the Defendant."

18. Further, according to Ryland v. Shapiro, 708 F.2d.987 (5th Cir.1983),(Morris v National.Cash
Register Co. 44 S. W. 2d 433), Defendant's factual allegations in the complaint must be accepted as
true if not rebutted along with any reasonable inferences that may be drawn there from them, as is the
case here. Ellis v. Pows, 645 So. 2d. 947, 950 also Brown v. Credit Ctr. Inc. 444 So. 2d, 358, 362

(Miss 1983).
20. The issue before the court is whether FHLMC, has standing as a Bona Fide Purchasers for
Value, according to Idaho statutes, has already been addresses in Idaho's Supreme Court of Appeals
in favor of the Defendant. Id.
21. Idaho Court of Appeals has already ruled concerning standard for following Idaho statutes notice
for nonjudicial foreclosure as it relates to the matter in this case, in favor of Defendant Id
22. United States Idaho District Court, have already spoken to relevancy of how Plaintiff gained
possession. Therefore, FHLMC's actions, past and present, causing events to possession of
property cited in Plaintiffs Motion to Evict, have already been ruled in Defendant's favor. Id
23. In light of past Idaho Court of Appeal's ruling in the Defendant's favor, summary judgment is
inappropriate for the Plaintiff and this case should be dismissed in favor for the Defendant.
24. Honorable Judge Bieter's statement, "Ms. Butcher has presented a tremendous amount of

information in opposition to the motion but has identified no genuine issue of material fact
regarding matters relevant to this case." This statement by Honorable Judge Bieter is in opposition
of all the court rulings, sited that point otherwise.
CASE NO.: CV OC 1113288 NOTICE OF APPEAL: SUMMORY JUDGMENT

4
000627

•

-,

''•
,..

'•'

25. Honorable Judge Bieter' s statement, "She devotes much ofher opposition to factual allegations

and arguments related to her participation in the federal Home Affordable Modification Program
(HAMP). Ms. Butcher's experiences in attempting to qualify for the program are not relevant to
the issues presented by the complaint and summary judgment. Consequently, the Court will not
address them in this order. "
26. Honorable Judge Bieter's statement, "attempting to qualify" is misleading. The Defendant did
not "attempting to qualify" she did. Three times and provided the court with documentation to prove
this fact. All the HAMP contracts were in writing and faxed and/or mailed over night to WFHM
contrary to Plaintiff's assertions to the contradictory.
27. In, Wells Fargo Home Mortgage, Inc. v. Alan Neal, No. 58, Sept. Term 2006, "the failure to

follow insurer guidelines before instituting a foreclosure action can render that proceeding
invalid." Id. Therefore the exclusion of this issue by the court as an affirmative defense to the
Plaintiff's action is unwarranted.
"Compliance Agent: Freddie Mac acting as a financial agent of the United States
Department of the Treasury will manage the compliance and monitoring of Servicer
performance under the Program, including performance in accordance with Freddie Mac and
Fannie Mae requirements." C65.3: Delegation of Authority (04/21/09)
28. Plaintiff and Honorable Judge Bieter, points out to the court, its cause of action is limited to
restitution of premises pursuant to Idaho's non-judicial foreclosure statutes, under Idaho Code 451501, as a matter oflaw.
29. Yet, the Plaintiff identifies itself as only the, "predecessor in interest" therefore, its past actions
does not preclude FHLMC, from consideration. According to FHLMC Servicer, WFHM, identifies,
the Plaintiff, FHMLC as the Entity responsible for decision to deny HAMP to Defendant, in violation
of Freddie Mac regulations, in which the Plaintiff, FHMLC, is also responsible for initiating the
foreclosure and sale, based on provided information by its contracted Servicer, WFHM, which
provided the Plaintiff FHMLC, with verifiably false information.
30. Plaintiff's servicer letter, Nicole Fry, Executive Mortgage Specialist, WFHM, identifies

''predecessor in interest" the Plaintiff, FHMLC, "secondary market investor" EXHIBIT B
31. lfthe, "secondary market investor" is not FHMLC, but other entity(s) which note instrument
scrutinized was sold; further fact finding is required, Summary judgment is premature. Ifthe above is
so, then the Plaintiff and Plaintiff's Servicer lacks standing
CASE NO.: CV OC 1113288 NOTICE OF APPEAL: SUMMORY JUDGMENT

5

000628

•
Honorable Judge Bieter's, "Similarly, this court will not address allegations that Ms.
Butcher was fraudulently induced to agree to lift a stay in her bankruptcy case. (The order
lifting the automatic stay enabled the Trustee's sale in this matter to proceed.) The
propriety ofan order lifting a stay in bankruptcy is a matter exclusivelyfor the bankruptcy
court."

32. Honorable Judge Bieter's, statement discounts:

I C TITLE 45 et. seq:. "No sale may be postponed to a date more than thirty (30) days
subsequent to the date from which the sale is postponed. A postponed sale may itself be
postponed in the same manner and within the same time limitations as provided in this
subsection. " id.
33. Honorable Judge Bieter' s statement, "From all the material presented by the partks, the Court
finds no genuine issue as to these/acts... A Trustee's sale ofthe property at 10512 W. Achilles St.
in Star, Idaho was originally scheduled/or October 15, 2010 at ll:OOam at 202 S. Cole Rd. in
Boise, Idaho."
34. The Defendant denies having personal knowledge of the sale as being rescheduled to May 16,
2011, only personal knowledge of the sale of Oct 15 2010, as canceled and rescinded via phone
conversation with Todd Hendricks ofNorthwest Trustee Services, in which the Defendant contacted
after receiving a letter that stated the time month and year of a sale, but not the date. Hendricks

stated the reason for the missing date is because the sale date was actually already rescinded.
35. The Defendant was only made aware of the scope of the foreclosure notices, not by the Plaintiff's
following of due process pursuant to The Idaho Code 45-1506, but when Defendant went to the
ADA County Court House on July 8th, 2011 and obtained notarized copies by ADA County Court
records office, after the Defendant learned of the sale of her home.
36. T this information, not available in the ADA County Court Records prior to the sale date,
so that the"... document could be discovered by reasonably prudent investigation ... "

(Matheson v. Harris) which the Defendant was able to piece together a true account and the
misleading nature of the case and procedural history.
Idaho Recorder's Law Manual, Office of the Attorney General,, JANUARY 2007
II. RECORDING, A. History of Recording, 2. "Statutory" a. "Constructive Notice" pg. 4
"This principle is known as "constructive notice," and is provided/or in Idaho Code§ 55811. To have constructive notice one does not have to have actually seen the recorded
document. Instead, the notice comes from the fact that the document could be discovered
by reasonably prudent investigation ... The act ofrecording establishes constructive notice
and priority among competing interests in the same parcel of real property••. The Idaho
Supreme Court made the following observation about the primary purpose of the
CASE NO.: CV OC 1113288 NOTICE OF APPEAL: SUMMORY JUDGMENT
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recording laws: The primary purpose of the recording statutes is to give notice to others
that an interest is claimed in real property, and thus give protection against bona fide third
parties who may be dealing in the same property.(Matheson v. Harris)Id.
37. Honorable Judge Bieter's statement, "Notice of the sale was sent by certified mail to Ms.

Butcher on June 16, 2010." However, no posting on the property in this matter occurred for either
the Oct 15 2010 sale date or for May 16, 2011 resale date. No record of"affldavit ofposting" in
ADA County Clerk's Office records have been filed as to any such posting on property pursuant to

IC 45-1506 et. seq.
38. Honorable Judge Bieter's statement, "On June 17, 2010, notice of the October 15, 2010 sale

was personally served on Mr. Butcher through delivery to an adult then residing at 10512 W.
Achillea St. in Star, Idaho."
39. Honorable Judge Bieter's statement, "Notice ofthe same October 15, 2010 Trustee's sale was

published in the Idaho Business Review on June 28, July 5, July 12 and July 19, 2010."
This notice was not completed due to rescinding of sale, no sale took place and notice was over a
year old at the time of the "Resale" CP rules et. seq. does not allow more than three months. Nor

does IC 45-1506 B.
40. Honorable Judge Bieter's statement, "Ms. Butcher filed bankruptcy on September 3, 2010

which stayed the Trustee's sale. The automatic stay was lifted by the bankruptcy court on October
18, 2010." The order is dated October 14 2010.
41. Honorable Judge Bieter's statement, "After the bankruptcy stay was lifted, the Trustee's sale of

the property was rescheduledfor May 16, 2011" CP rules et. seq. does not allow more than three
months. Nor does IC 45-1506 B
42. Honorable Judge Bieter's statement, "Notice of the rescheduled Trustee's sale, setting the

sale/or May 16, 2011at11:00 am at 202 S. Cole in Boise, Idaho, was sent by certified mail to
Mr. Butcher on April 1, 2011."
43. Defendant never saw this notice until November 22 2011, after court when Mr. 0' Neal

displayed them to her and admitted they were returned, undeliverable, unopened and were
not recorded in ADA County according to IC 45-1506 et. seq.
44. Honorable Judge Bieter' s statement, "Notice of the rescheduled Trustee's sale ifor May 16,

2011) was published in the Idaho Business Review on April 15, April 22, and April 29, 2011"
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45. Sale date May 16 2010; 214 days after original rescinded sale date; Oct.15th 2010, 355 days after
Default was recorded in ADA County. According to Fry's letter,

SEE EXHIBIT No "B"

46. The Defendant contends foreclosure/sale date "rescinded'' by trustee, Todd Henderson,
As. V.P. for North West Trust Inc., and Wells Fargo Home Mortgage confirmed repeatedly,
because she was in various steps of compliance with the Plaintiff's Servicer and the Plaintiff, for
HAMP Loan Modification, which acted as a Stay from the foreclosure going forward

47. On the other hand, Plaintiff contends Stay delayed sale of property for more than six
months.
48. The Plaintiff refuses to explain glaring contradiction or offer viable explanation that would not
also place it in contempt of bankruptcy court. Plaintiff, Freddie Mac, Wells Fargo Home Mortgage,
and NWT/ RCO, did not follow through with process available to them at the time pursuant l.C.451506 et. seq, for various conflicting reasons stated by the Plaintiff, and WFHM, along with
RCO/NWT.
49. Estoppe Laches applies; Plaintiff stopped pursuing foreclosure sale due to loan modification
before original sale date of Oct 15 2010 and for this reason did not complete sale notice pursuant IC

45-1506 et. seq.
50. Defendant relied on their action and word, both written and spoken, led to sufferance, as no
action was taken which would lead Defendant to believe otherwise.
51. Records provided the court in Defendant's Response to Plaintiff's Motion for Summary
Judgment disclose NWT and WFHM were in continuous contact with Defendant throughout the
time period stated as the Stay.

"Mere delay in performing a contract is not a material breach unless the delav is such as
to warrant the conclusion that the partv does not intend to perform" Hofland v. Gustafson.
132 Cal. App. 2d Supp. 907, 909-10, 282 P.2d 1039, 1041(emphases added)
"The plain meaning ofthe word"abated,"as used in CPLR§6514 (a) istheendingofan
action. Abatement is defined (Black's Law Dictionary 3 [7th ed 1999}) as "the act of
eliminating or nullifying." "An action which has been abated is dead, and any further
enforcement ofthe cause ofaction requires the bringing ofa new action, provided that a
cause of action remains' (2A Carmody-Wait 2d § 11.1)." Wells Fargo Bank. N.A. Hunte
2010 NY Slip Op 50637(U) April 14, 2010 HON. ARTHUR M SCHACKJ. S. C. Supreme
SEE COURT CASES, EXHIBIT "D"
Court, Kings County .
52. The Defendant made all the payments required. Bulletin 2009-10 Page C65-26
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"In addition Servicers must not refer a Mortgage to foreclosure or conduct a foreclosure
sale ofthe property securing the Mortgage, until the Borrower has had time to respond to
the Trial Period Plan offer, the Servicer has made the required attempts to contact the
Borrower, and the Offer Deadline has expired. Servicers should postpone anyforeclosure
sale scheduled to occur during that time period in the most effective manner to avoid the
need to restart the foreclosure process,.•.•Report the Mortgage as being in forbearance
through (EDR) Electronic Default Reporting using default action code "09Forbearance"Do Not refer the Mortgage to foreclosure if the Borrower has executed the
Trial Period Plan and commenced payments during the Trial Period. If the Mortgage is
already in foreclosure, the Servicer must postpone the foreclosure sale in the most cost
effective way and ensure there is minimal impact on the foreclosure timeline if the
Borrower fails to remit the remaining payments during the Trial Period." Id. Bulletin
2009-10 Page C65-26

53. Plaintiff knew that requirements, pursuant J.C. 45-1506 B apply, as Plaintiffs council and
trustee did not complete original notification pursuant J.C. 45-1506 due to a Stay by Defendant's
HAMP loan modification and not a Stay due to Bankruptcy. Subsequently, Plaintiff attempted to
restart foreclosure process, relying on l.C. 4S·lSIJIJA.

PASSING OVER REQUIREMENTS off C. 45-1506 B. WHICH STATES:
LC.. 45-1506 B "If timely compliance under subsection (6) of section 45-1506, Idaho
Code. is not possible, the partially completed foreclosure process shall be discontinued and
any further sale proceeding shall require new compliance with all notice of sale
procedures as provided in section 45-1506JdahoCode. "45-1506 B .Postponement ofSale- Intervention ofStay. Id.

540 If the sale was not rushed through with LC. 45-1506 A, ignoring the more stringent
requirements pursuant to LC. 45-1506 B. the right to sell the Defendant's home would fall under
Sept. 1, 2011, LC.45-1506 C, which requires Plaintiff and its servicer, to follow the revised Idaho
Codes. Furthermore, I.C.45-1506 C, bans such practices, unequivocally, that were perpetrated

on Defendant under penalty of law. Idaho's nonjudicial foreclosure statutes have been
amended to bring Idaho Code, governing nonjudicial foreclosure process, providing protection for
homeowners in compliance with the OCC, so that what happened to the Defendant hopefully will
never happen to another Idaho Homeowner again.

55. On the other hand, if Plaintiff is allowed to prevail, this action will give the Plaintiff and
corporations like it, a legal foothold to challenge and undermine amended IC 45-1506 C, as
EXHIBITC
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56. In,Cicorelli V.Hickey's Carting, Inc.,2009-0270[2d Dept 10-6-20091 the court has discretion
to set aside foreclosure sale where there is evidence of fraud, collusion, mistake, or misconduct.

"Defendant has provided sufficient evidence to this court that he was in good faith
negotiationsfor loss mitigation up to the sale date andfor several months thereafter. Thus
the court holds that the sale ofthe property must be vacated, due to the mistake on the part
ofthe Bank regarding the continued negotiations. The defendant may then continue loss
mitigation since once a sale is vacated in a foreclosure action, it is as though the sale
never took place. See, e.g., Hamilton v. Hittleman, 224 A.D, 390 (1928)."
57. Plaintiff offers as proof, documents "submitted contemporaneouslv herewith" affixed to the
Affidavit ofJeffStenman, marked Exhibit"A" as false prima facie evidence it followed notification
requirements pursuant to I.C. § 45-1501 et. seq. U.C. § 45-1501A?)
58. The above referred to missing documents, now being presented after the fact, were not notarized
until November 18, 2011, in Washington State; six months after sale date, May 16 2011, and to
date, were never recorded in Idaho State, the county were the property sits, within 20 days of sale
date pursuant to I.C. § 45-1506 A et. seq. or 20 days before sale pursuant to LC§ 45-1506. without
timely completed recorded notification and notarized affidavits, the IC statutes ed. seq. has not been
met to the standard of the IC codes pursuant to the definition of the Idaho Supreme courts and Idaho
courts of Appeal.

59. Instead, missing documents now are affixed to the Deed of Trust that was on recorded on May
20, 2011.
60. It appears as if missing documents were recorded at the same time ofthe Deed of Trust, pursuant
to I.C. § 45-1506, but, close examination ofdates and places of notarization refute this. I do not

understand whv the magistrate court is not taking issue with this.
61. Subsequently, Defendant petitions the court to deny "submitted contemporaneously herewith"
Plaintiff's documents, affixed to the Affidavit of Jeff Stenman, be denied by this court, as missing
documents were never recorded and therefore, available at auction sale

62. The Defendant did not receive the required a copy of missing documents from the Plaintiffs

council until Nov. 23 2011, pursuant to I.C. § 45-1506 et. seq.
63. Plaintiff's failure to serve documents on the Defendant is cause for dismissal and objections to
Plaintiff's "submitted contemporaneously herewith" documents affixed to the Affidavit of Jeff
Stenman, being entered into the court record and be stricken thereof Rule 60(b).
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64. Missing documents and affidavits, not recorded as required pursuant to Idaho's statutes and not
available on Aug. 8, 2011, for "discovery" when, the Defendant went to ADA County Clerks Office
to find the information contained in missing documents. Plaintiff's Exhibit "A" Copies ofreturned
mail envelopes states, "Unclaimed, Return to Sender, Undeliverable" Plaintiff's Exhibit "A" is
prima facie evidence that Defendant has never seen them.
65. The purpose of recording is defined as, "Available for Inspection" in I.C. § 45-1506A:
66. Furthermore, Requirement, pursuant I.C. § 45-1506 et. seq. are not merely to protect interests of
the Defendant. The missing documents were not available for "discovery" by any legitimate third
party(s) as an actual Bona Fide Purchasers in Good Faith. Idaho Court of Appeals ruled Idaho's
statute's notice requirements for nonjudicial foreclosure. The Court, in:

Federal Home Loan Mortgage Corporation v. Appel. states, "As our Court ofAppeals has
correctly observed, strict compliance with the notice provisions is required. " 1 See y all
these months and not recorded5Securitv Pacific Finance Corp. v. Bishop, 109 Idaho 25, 28,
704 P.2d 357, 360 (1985) (quoting Patton v. First Fed. Sav. &LoanAss'n ofPhoenix. 118
Ariz. 473, 578 P.2d 152, 156 (1978)).(Emphasis added)
67. Honorable Judge Bieter's statement, "FHLMC bought the property at the May 16, 2011

sale with a credit bid of $123,000."
May not be legal sale, If it was not an open auction and plaintiff is not BFB, bona fide
purchaser in good faith.
68. Honorable Judge Bieter's statement, "Second, Ms. Butcher did not present/acts or legal

authority for her contention that FHLMC cannot be a good faith purchase buyer at a
Trustee's sale. "
69.This is been disputed by higher Idaho court and on diligent reading of Response To Summary
Motion and exhibits, Appeals court and Supreme Court Rulings, opinions and district rulings. The
Defendant did not have the opportunity to "...presentfacts or legal authorityfor her contention that

FHLMC cannot be a good faith purchaser at a Trustee's sale." because on November 22, 2011,
the court proceedings where abruptly suspended by Judge Bieter, and as a result, the Defendant was
denied her day in court. However, "present facts or legal authority" were in the Defendant's

answer to motion for summary judgment, mistakenly refused to file by county clerk.
70. On Nov. 22 2011, Mr. O' Neal, conceded before the court, at the very least, "This is a case of

one hand did not knowing what the other hand is doing" (paraphrase)
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I do believe Mr., O'Neal was faced with a dilemma on his hands. He was would have won the first
time in court. I briefly high lighter my story But he just couldn't do it once he saw the
documentation. He told me he knew he had a duty to his client, but. .. he gets a paper with boxes to be
checked 9which does not give his information such as I had.
71. Mr. O' Neal instructed me to go in back to court and ask the judge for a continuance and he
would not abject. I did. Mr. O' Neal instructed. The judge was surprised. The judge asked Mr.
O'Neal if this was okay. Mr. O'Neal said in light of what I showed him and shared with his, he
would not object. Honorable Judge Bieter commended the apposing council fro his generosity.
72. The question still remains surrounding the magistrate court's interpretation by Judge Bieter, of
material facts regarding the irregularities surrounding the foreclosure, which demonstrate the
Plaintiff had prior knowledge of its own doing and initiated the actual trustee's sale of the property
held on May 16, 2011. As such, Plaintiff is not a bona fide purchaser in goodfaith and is not a third
party bidder/purchaser.

SEE COURT CASES,

EXHIBIT "D"

"As the Court of Appeal noted" (1999) 69 Cal. AppAth 520, 530-531,81 CaLRptr. 2d
669: "[a] lender is not entitled to ignore information that comes to him from outside
therecorded chain of title, to the extent such information puts him on notice of
information that reasonably brings into question the state of title reflected in the recorded
chain of title." -Melendrez v. D& I Investment, Inc.(2005)127 Cal.AppAth 1238,26
Cal.Rptr.3d 413
73. In Melendrez, the Court itself noted that:

"a BFP is one who pays value for the property without notice of any
adverse interest or of any irregularity in the saleproceedings. "127 Cal .App Ath at
1250. "A lender who purchases property knowing that it has violated Civil Code section
2923.5 prior to the foreclosure sale is clearly aware that the Petitioners claimed an
adverse interest, and was also aware that the sale was performed in violation of section
2923.5, and thus at an irregular sale proceeding. If a notice of default is defective it
cannot be the basis of a subsequent non judicial foreclosure sale." Id. Melendrez
v. D& I Investment, Inc.(2005) 127 Cal AppAth 1238,26 Cal.Rptr.3d 413
"On the other hand, it is an equally well-established principle of law that any
purchaser of real property acquires the property subject to prior interests of which
she has actual or constructive notice." inre marriagea felon (2001) 91 cal. appath
429,438,110 cal.rptr.2d 615
"No one can take advantage of his own wrong." (Civ. Code.§ 3517.) Put another way,
"[h]e who comes into equity must come with clean hands." (See Wilson v. S.L. Rey,
Inc. (1993) 17 Cal. App.4th 234, 244; Kendall-Jackson Winery, Ltd v. Superior Court (1999)
76 Cal. App.4th 970, 978.)
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74. Honorable Judge Bieter's statement, "As of at least November 15, 2011, Ms. Butcher still

occupied the property" I do. It is my home and a necessity to life. I put 80 thousand down.
42 Honorable Judge Bieter's statement," Applying these uncontrovertedfacts and considering

all other factual allegations in a light most favorable to Ms. Butcher, the Court determines
that FHLMC is entitled to a judgment as a matter of law."
The defendant does show these facts of the Plaintiff are controverted.
75. Honorable Judge Bieter statement in the Motion to Grant Summary Judgment, "First of all,

the Idaho non-judicial foreclosure statutes have not been repealed. "
The Defendant has never stated such. Nevertheless, the Defendant was quoting, in context, THE
SUPREME COURT OF THE STATE OF IDAHO, which stated:

"Idaho Code§ 45-1501 has been repealed; therefore, the statutory provisions governing
the non-judicial foreclosure of trust deeds will be referred to as LC.§ 45-1502, et seq.
throughout the remainder ofthis opinion." IN THE SUPREME COURT OF THE STATE
OF IDAHO Docket No. 34517 Lawrence Spencer v. Dee Jameson, Davidson Trust Co.
Supreme Court ofldaho No.34517 February 2009 Opinion No.85, June 16, 2009
76. Regardless of Plaintiff attempts to divert the court from the central issue at hand, the Idaho
Supreme Court of Appeals have in the Defendant's favor, addressed every issue raised. Incidentally,
all opposing parties independently involved with the other cases ruled against, also being the party(s)
involved collectively, in this case before the court.
77. Honorable Judge Bieter' s statement, concerning. finding that Defendant did notprovide fact or

authority of recent Idaho court rulings to the threshold issue Plaintiff lacking standing as a Bona
Fide Purchaser in Good Faith for Value, is controverted by court cases presented and other
documents provided the court, which were denied filing by the County Clerk's mistake, in which
Honorable Judge Bieter states the Defendant's answer which contains the facts and authority within,
have been incorporated in the court's records.

78. In this case at hand, apposing council's conflicting accounts exist regarding IC §notification,
existence, application.
79. And whether in nonjudicial foreclosure, is Plaintiff exempt from specificity Idaho Statute, as
Plaintiff alleges, in Motion for Summary Judgment, "Moreover, actual notice is not required were

there is a showing that the debtor was aware of the foreclosure proceedings"
Be that as it may, Magistrate Court needn't rely on either party's IC statutes interpretation. Idaho
Court of Appeals addressed this matter before the court; setting president, as conclusions of law.
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Plaintiff claims it recorded all required documents pursuant I.C.§ 45-1506 A

is incorrect

requirements pursuant I.C.§ 45-1506 B apply, Plaintiff's affidavits filed do not show as pursuant to
I.C.§ 45-1506 B.( Federal Home Loan Mortgage Corporation v. Appel.)
80. Furthermore, required posting on property did not take place for either sale date, pursuant IC.§
45-1506 et. seq
81. All required documents were NOT recorded or record of required posting pursuant to I.C. § 451506 et. seq. (See Plaintiff's exhibit "A")
82. Furthermore, I.C.§ 45-1506 was amended on Sept. 1, 2011withl.C.§45-1506C and now
in danger of erosion in this case.
83. Plaintiff actually alleges Defendant is challenging the constitutionality of Idaho's statutes.
Defendant is not challenging constitutionality of Idaho's statutes.
84. Rather, Defendant petitions the court to uphold and maintain the integrity of our Idaho statutes.
85. In the interest of justice, Defendant respectfully petitions the court to hold Plaintiff to Idaho's
statutes standard, as Plaintiff states, "the constitutionality of Idaho's non-judicial foreclosure
statutes has been addressed by the Idaho Supreme Court and upheld" and therefore, one hand, it is

aware of the higher court's rulings to the strictness required, as much of those same rulings involve
the same parties in this case at hand.
86. Honorable Judge Bieter's statement; "Similarly, the Court finds nothing in Ms. Butcher's
material supporting her argument that FHLMC had a conflict of interest, based on
representation by the Routh Crabtree Olsen firm, disqualifying FHLMC from buying the
property. " is a misquote.

Conflict of interest exist as Attorneys of record, Routh Crabtree Olsen, P, S, and the title Co.
trustee, involved in this matter, Northwest Trustee Services, Inc.; share ownership, and operation
and act essentially as one and the same entity.RCO/NWT also represents the Plaintiff's servicer
WFHM, with respect to this matter, as well as representing the Plaintiff.
86. BREACH OF FIDUCIARY DUTY AND/OR BREACH OF THE TRUSTEE'S DUTY.
Does a 'trustee' have a duty to a high standard of integrity to be truthful to the Defendant, not
mislead or deceive the defendant when trustee is asked direct questions to which the trustee
oversees? As previous stated, the Plaintiff i.e. Freddie Mac, Wells Fargo Home Mortgage, and
North West Trust Incl Routh Crabtree Olson P.S, are all involved together in this matter.
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Jn Cox v. Helenius, 103 Wn.2d 383, 388. 693 P.2d 683 (1985), the Washington Supreme Court
adopted the following view:
"Because the deed of trust foreclosure process is conducted without review or
confrontation by a court, the fiduciary duty imposed upon the trustee is "exceedingly
high••• The court went on to illuminate four duties ofthe trustee: (1) The trustee is bound
by his office to use diligence in presenting the sale under every possible advantage to the
debtor as well as the creditor;(2) The trustee must take reasonable and appropriate steps to
avoid sacrifice of the debtor's property and his interest;(3) a course of conduct is
undertaken that is reasonably calculated to instill a sense of reliance thereon by the
grantor, that course of conduct can not be abandoned without notice to the grantor;
and(4) When an actual conflict of interest arises between the roles of attorney for the
beneficiary and trustee, the attorney should withdrawfrom one position, thus preventing a
breach offiduciary duty.In Blodgett v. Martsch, 590 P.2d 298 (UTJ978), it was stated that
"the duty of the trustee under a trust deed is greater than the mere obligation to sell the
pledged property, ••• it is a duty to treat the trustor fairly and in accordance with a high
punctilio ofhonor. " The Supreme Court in Blodgett went even further andfound that the
breach ofthis confidential duty may be regarded as constructivefraud. The general rule is
summarized in Nelson & Whitman, Real Estate Finance Law, "(West Publishing Co., 3d

Ed. 1994), §7.21: See also McHugh v. Church, 583 P.2d 210, 214 (Alaska 1978).
87. A beneficiary may not be trustee. Idaho Code § 45-1504; Idaho Code § 45-1502.
"The trustee is appointed by the parties to act on behalf of both the lender and the
borrower." Robert W. Lettenmaier. Leslie A. Lettenmaier, And Alpha Foundation,
Plaintiffs. V. Federal Home Loan Mortgage Corporation. Mortgage Electronic
Registration Svstems, Inc•• Wells Fargo Bank, N.A •• and Northwest Trustee Services, Inc.,
A Washington Corporation.

See also National Life Insurance Company v. Silverman. 454 F.2d 899. 915 (D.C. Cir. 1971), in
which the court stated that the same good faith is required of trustees under a deed of trust of real
estate as is required of other fiduciariesJd.
Stephen D. Routh co-founded Northwest Trustee Services, Inc., is a shareholder and founding
partner of Routh Crabtree Olsen, P .S. and David E. Fennell co-founded Northwest Trustee Services,
Inc., the largest provider of non-judicial foreclosure services in the Western United States,
established and is managing attorney the Bellevue office ofRouth Crabtree Olsen, P.S ...
according to their own website as a matter of public record:
http://www.rcolegal.com/practice areas.aspx#rco http://www.northwesttrustee.com/

"Our sister law firm, Routh Crabtree Olsen, P.S., is Retained Counsel for Fannie Mae
in Alaska, California, Oregon and Washington, and Designated Counsel for Freddie
Mac in California and Washington. Our sister law firm, RCO Hawaii, L.L.L.Cis
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Retained Counsel for Fannie Mae in Hawaii. As such, we are uniquely positioned to be
a one-stop shop for lenders with holdings in the Western United States".
88. Honorable Judge Bieter's statement, "Third, a credit bid is a valid means to purchase property

at a Trustee's sale under Idaho law. Federal Home Loan Mortg. Corp. v. Appel, 143 Idaho 42
(2006)."
Defendant does not dispute, "... a credit bid is a valid means to purchase property at a Trustee's

sale under Idaho law. Federal Home Loan Mortg. Corp. v. Appel, 143 Idaho 42 (2006). "only that
" a credit bitf' makes practical sense that the Plaintiff, as Freddie Mac, the backer of the
Defendant's loan, would not have to tender cash to "buy" what it already owns, as the only bidder at
an auction, that may not have taken place, as the property is listed as REO linked from RCO/NWT
website for over $161,000.00.
89. Honorable Judge Bieter's statement, "The remaining issue of significance raised by Ms.

Butcher's material is whether FHLMCfollowed the notice provisions ofIdaho Code 45-1506 and
1506A. A review ofthe statutes and the uncontroverted facts, outlined by the court above, shows
that the provisions of the Idaho Code have been met"
WFHM and Plaintiff's council assert; by reason of Stay barred sale completion for more than
six months, therefore,

I.e. 45-1506 A, (4) through (5) apply. However, apposing council

petitioned for immediate Lift for Relief of Automatic Stay on behalf ofthe Plaintiff's servicer, Wells
Fargo Home Mortgage, on September, 23 2010, granted on Oct.14, 201 O; Therefore, no other Stay
was in effect to impede the sale date of October 15 2010.

90 .. In contradiction, Northwest Trustee Inc, filed an Affidavit ofCompliance in ADA County, May
20, 201 lRecord Date, attests completion(l) through (6), pursuant to Sec. I.C. 45-1506, Section (3).
Therefore, subsequently,

I.e. 45-1506B applies, as notice pursuant to I.C.45-1506. However, no

posting on the property in this matter, occurred for either the Oct 15 2010 sale date or for May 16
2011 resale date and not in ADA County Clerk's Office record, including "affidavit ofposting" for
either sale date pursuant to I

e 45-1506 et. seq. Therefore, statement to court, "A true and co"ect

copy of the Trustee's Deed was attached to Plaintiffs Complaint as Exhibit A." is a
misrepresentation of facts.
100 Therefore, pursuant to

I.e.§ 45-1506, A, or B, requirements were not met.
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91. On Nov. 22 2011, a conversation outside the courtroom door after court appearance between Mr.

0 'Neal, Defendant, Margaret Butcher and Mr. McCluskey. Mr. 0 'Neal, admitted documents were
not sent with the Trustee's Deed, to Defendant and documents were mailed to Defendant, displayed a
copy of missing documents in his possession which were not presented in court. The Defendant
received the two copies of missing documents Mr. O' Neal had displayed in two envelopes on Nov.
23 2011. Six pages were affixed to the Deed of Trust, recorded on May, 20 2011, therefore, I C.45-

1506 A, was not met. Idaho Court of Appeals ruled in:

"FEDERAL HOME LOAN MORTGAGE CORPORATION. Plaintiff-Re.r;;nondent. v.
Garv R. APPEL and Linda L. Anne[. hu.r;;band and wife, and all other residents designated
as John Does I-X Defendants-Appellants, No 31760, May 25, 2006 JONES, Jusnce. Chief
Jusnce SCHROEDER, Jusnces EISMANN and BURDICK, and Judge REINHARDT, HI,
Pro Tem.concur. "Though this Court has not ruled on such a question, status as a bona
fide purchaser or a purchaser in good faith, at least in the context of a non-judicial
foreclosure sale, is generally not available where a purchaser is on inquiry notice of a
potential defect ofstatutory notice provisions. See Rosenberg v. Smidt, 72 7 P.2d 778, 784
(Alaska 1987) (under Alaska statute, purchasers at nonjudicialforeclosure sale could not
claim bona-fide purchaser status where they were on inquiry notice because deed did not
recite specifics oftrustee's compliance with statutory notice requirements); see also Grant
S. Nelson and Dale A. Whitman, Real Estate Finance Law, .~7.20 at 671 (West 2002)
(bona fide purchaser status may be available to purchaser unrelated to mortgage where
purchaser has no actual knowledge of defects, is not on reasonable notice from the
instruments that defects have occurred, and the defects are not such that a person
attending the sale exercising reasonable care would be aware of the defect); Shearer v.
Allied Live Oak Bank, 758 S. W.2d 940 (Tex.Ct.App.1988); Little v. CFS Service Corp.,
188CalApp.3d1354. 233 CalRntr. 923 fCalCt.Ann.1987). If MERS knew the S 451506A reauirements were not comnlied with. it had actual knowledf!e that .r;;uch
requirements were not met and it cannot claim to be a good faith purchaser for value••••If
that is the case, then Fed Home cannot benefit from the shelter rule and may not be
entitled to the protections bestowed by 45-1508 or 45-1510. The district court did not
address this issue, so further fact-finding is necessary and summary judgment was
improper.... "So, if n- 1.-- 1· - · · r- 1 --' - - - ' - - nroceeds... accordinf! to S 45-1506(8}: if a stav i.r;; in effect on the date of a ,r;;cheduled
'.r;;ale. nostnonement nroceeds accordinf! to S 45-1506A: and if a stav has been lifted
before the scheduled sale date, then postponement proceeds according to .~451506B. "... Fed Home argues, however, that "fir/regardless" of whether the proper
statutory notice requirements were complied with, the sale is final under LC. .~li.45-1508
and 45-1510•.•.As our Court ofAppeals has correctly observed, strict compliance with the
notice provisions is required. l See Security Pacific Finance Corp. v. Bishop, 109 Idaho
25, 28, 704 P.2d 357, 360 (1985) (quoting Patton v. First Fed. Sav. & Loan Ass'n of
Phoenix, 118 Ariz. 473, 578P.2d152, 156 (1978)). Id. (Emphasis added)
4

-··

:-

-·--

4

- ..

:-

4

--·----

---4-----·--

4

92. Plaintiff's "Argument A. Statutory Consequences of the Non-Judicial Foreclosure Sale."
"In the case at hand, Plaintiff is the purchaser of real property at a non-judicial
foreclosure sale. The Plaintiffreceived the property by way ofa trustee's sale held on May
16th, 2011 and a Trustee's Deed issued thereafter. A true and co"ect copy ofthe Trustee's
Deed was attached to Plaintiffs Complaint as Exhibit A. Accordingly; Plaintiffis entitled
to rely on the statutory provisions of Idaho Code 45-1510 which provides: "When a
trustee's deed recorded in the deed records ofthe county where the property described in
CASE NO.: CV OC 1113288 NOTICE OF APPEAL: SUMMORY JUDGMENT
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the deed is located, the recitals contained in the deed and the affidavits required under 451510 (7) shall be a ''primafacie"evidence in any court of the truth of the recitals and
affidavits. However, the recitals and affidavits are conclusive in favor of a purchaser in
good faith
for
value
or
any successor in
interest thereof. "id
SEE COURT CASES.EXHIBIT "D"
93. Plaintiff states, "The Plaintiff received the property by way of a trustee's sale held on May
16th, 2011" The Defendant contends Plaintiffreceived the property by way of investment as Freddie
Mac, some time after the Defendant bought her home and before default was issued.
94. The above mentioned missing documents were not in the ADA County Records, nor affixed to
the Trustee's Deed on Record and therefore, would not be available at sale for inspection, therefore,
do not constitute, "A true and co"ect copy of the Trustee's Deed was attached to Plaintiffs

Complaint as Exhibit A."
95. Plaintiff states "shall be ''prima facie" evidence in any court of the truth of the recitals and

affidavits." On careful examination revels as misrepresentation and illustrates Summary Judgment
for the Plaintiff is inappropriate in light of the recent facts concerning the missing documents and
including lack of posting on property.
96. The Plaintiff states, "Moreover, actual notice is not required were there is a showing that the

debtor was aware of the foreclosure proceedings" and therefore, it is exempt from Idaho Statutes
and it is of no real consequence if it is not followed, regardless of the Plaintiff, Plaintiffs servicer,
along with their trustee, Northwest Trustees Inc. which is named Beneficiary of the Insurance Policy
on the Defendant's home and was concurrently telling the Defendant otherwise.
97. The Plaintiff in the above mentioned case, as well as being the same Plaintiff, FHLMC, in this
case at hand, argued the same point in above referred case which was appealed, Id. "Fed Home

argues, however, that "[i]rregardless" of whether the proper statutory notice requirements
were complied with, the sale is fmal under I.C. §M5-1508 and 45-1510"1d
98. In this case at hand, as in abovementioned case, Plaintiff relies on the statutory provisions of

I.C.45-1510. In, Armacost v. HSBC Bank USA, Northwest Trustee's Inc. sought dismissal
because, as trustee, they had complied with procedural requirements in Idaho's non-judicial
foreclosure statute of the Idaho Trust Deed Act. The Court held that:

"mere compliance with the Idaho Trust Deed Act's procedural requirements does not
establish a party's substantive right to initiate non-judicialforeclosure proceedings ... " Id.
"One could not reasonably contend that compliance with a procedure gives substantive
CASE NO.: CV OC 1113288 NOTICE OF APPEAL: SUMMORY JUDGMENT
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rights not otherwise possessed. The question still remains whether Plaintiffs right or
authority to foreclose on the Property remains." Id.(See, Armacost v. HSBC Bank USA,
Case No. 10-CV-274-EJL-LMB, United States District Court for the District of Idaho,
Report and Recommendation, February 9, 2011, Honorable Larry M. Boyle, United States
Magistrate Judge) id.
"As our Court of Appeals has correctly observed, strict compliance with the notice
provisions is required. l See Security Pacific Finance Corp. v. Bishop, 109 Idaho 25, 28,
704 P.2d 357, 360 (1985) (quoting Patton v. First Fed. Sav. & LoanAss'n ofPhoenix, 118
Ariz. 473, 578 P.2d 152, 156 (1978))." (See, Federal Home Loan Mortgage Corporation,
Plaintiff-Respondent, v. Gary R. Appel and Linda L. Appel, Defendants-Appellants.31760.
SEE COURT CASES, EXHIBIT "D"
No. -- May 25, 2006) .

99. In this case at hand, Plaintiff relies on statutory provisions, Idaho Code 45-1510, includes
"However" conjunction word, " ...shall be "prima facie" evidence." Accordingly, the language

consequently, qualifies the preceding section of statute as dependant on subsequent section. "When
the words of a statute are unambiguous then this first canon is also the last:" judicial inquiry is
complete." and Rubin v.United States, 449 U.S. 424, 430(1981) "The legislative purpose is
expressed by the ordinary meaning ofthe words used. "Richards v.United States, 369U.S.1(1962).

100. The Plaintiff does not qualify for status as a Bona Fide Purchaser in Good Faith as Plaintiff
is not a third party purchaser, therefore, Plaintiff cannot benefit from the shelter rule or be entitled to
the protections under I.C.§45-1508 and 45-1510, therein, nor does mere compliance with procedural
requirements establish a party's substantive right permitting dismissal. Id. Furthermore, apposing
council: the Law Firm, Rauth Crabtree and Olsen, and Northwest Trustee Inc., set themselves
apart from "a Bona Fide Purchaser in Good Faith" and website states as a matter of public record:
http://www.rcolegal.com/practice areas.aspx#rco:

EXB "A"

101. In, Federal Home Loan Mortgage Corporation v. Appel. District Court did not
address this issue in the Motion for Summary Judgment and ruled for the Plaintiff FHLMC. Id.
However, the Court of Appeals overturned the lower court's verdict.
"The district court did not address this issue, so further fact-finding is necessary and
summary judgment was improper." Federal Home Loan Mortgage Corporation v. Appel,
No 31760, May 25, 2006, Justice Jones, Chief Justice Schroeder, Justices Eismann and
Burdick, and Judge Reinhardt; presiding.

102. Whatever the case may be, the Plaintiff can not rely merely on compliance to prevail and
Plaintiff in this case, can not Plaintiff rely on compliance by any means, as it did not specifically

CASE NO.: CV OC 1113288 NOTICE OF APPEAL: SUMMORY JUDGMENT

19

000642

,,
,'

•

....
!

comply with the IC statues that apply. The Idaho State Supreme Court does not take a laid-back
attitude to the setting aside its statutes as negotiable, but makes careful distinction.

"This is where the distinction between a canceled sale and a postponed sale becomes
important. •. Were the Legislature to have specifically provided in the statute that no notice
of a new sale had to be given where the original sale was unconditionally canceled. .. "
Chief Justice EISMANN, Justices BURDICK, J. JONES, HORTON CONCUR. The
Supreme Court of the State ofldaho, Black Diamond Alliance,Llc. v Sherry. Kimball Doc.
No.35189, Feb. 2010Term, 2010 Op. No.35, Mar. 25, 2010 Stephen W. Kenyon,Clerk2 Id.
DATED This~ day of December, 2011.

By:-u-<-=~~~.L.lir.~:__----1.'"
Marg et A. Butcher
Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _£l_day of December, 2011, I caused true and correct copies
of the foregoing documents to be served upon the following listed below.
Derrick J. O'Neill, PLLC.
Representing: Routh Crabtree and Olsen, PS
300 Main St Suite 150.
Boise, ID. 83702

By : US

Mai_i,--

Personal Delivery_ __

Reporter's Transcript requested: YES
The appellant requests the preparation of the following portions of the reporter's
transcript: November 22 2011 Motion For Summary Judgment
The reporter's standard transcript as defined in Rule 25©, I.A.R. supplemented by the following:
The following reporter's partial transcript~
Testimony of witness Derrick O" Neil, opening statement, November 22 2011
Instructions verbally given by court, Nov 22 2011. Motion for Summary Judgment, for
Continuance, Honorable Judge Christopher M. Bieter, presiding.
6. The appellant requests the following documents to be included in the AEDA County
clerk's record in addition to those automatically included under Rule 28, I.A.R.
The deposition of Derrick O" Neil and all motions, motion for continuance of trial,
All requested and given jury instructions or testimony of witnesses

CASE NO.: CV OC 1113288 NOTICE OF APPEAL: SUMMORY JUDGMENT

20

000643

•

'•

7. I certify that a copy of this notice of appeal has been served on each reporter of whom a
transcript has been requested as named below at the address set out below:
Name and address
(b) (I) [ ] That the clerk of the district court or administrative agency has been paid the estimated
fee for preparation of the reporter's transcript.
(2) [ ] That the appellant is exempt from paying the estimate?, transcript fee because

&..ffh~f-/011 r0r [<-"<- wa/1/-e(J -<:.tV-OC,,,,,-·--1 J-72-:;t-(

(c) (1) [ ] That the estimated fee for preparation of the clerk's or agency's record has been paid.

(2~ That appellant is exempt from paying the estimatajJee fo?reparation of the record
because L Application for fee waiver
CV '- (}:...... -Lf_ -2.2..2.q
(d) (1) []That the appellate filing fee has been paid.

/

(2) [ ] That appellant is exempt from 11aying the appellate filing fee because (Ji ~tµrj/ ri
,.(d_,..
r~q_iU e'3,.
.
(e) That service has been made upon all parties required to be served pursuant to Rule 20 (and
the attorney general ofldaho pursuant to§ 67-1401(1), Idaho Code).

(}

£&.-

DATED THIS

_g__

day of December, 2011.

rney's Signature
e of Attorney or Firm for Appellant)
Attorneys for the Appellant
(When certification is made by a party instead of the party's attorney the following affidavit must
be executed pursuant to I.A.R. Rule 17(i))
State ofldaho

\.__./'

)
) SS.

County of

ft'OJ?-

)

~/IA>t::~74...v

.8uk#£A. , being sworn, deposes and says:
That the party is the appellant in the above-entitled appeal, and that all statements in this
notice of appeal are true and correct to the best of · r her kn 1 e and belie£
Signature of
Subscribed and Sworn to before me this

~ay of December,

2011
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(SEAL)

MY COMMISSION EXPIRES
March 26, 2013
111\Nlll!:U THRll NOTARY PUBLIC UNDERWRITt:R!'i
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

December 9th, 2011.
FEDERAL HOME LOAN MORTGAGE
CORPORATION,

Case No. CV-OC-2011-13288
NOTICE OF REASSIGNMENT

Plaintiff,
vs.
MARGARET A BUTCHER,
DENNIS D BUTCHER,

Defendant.
NOTICE IS HEREBY GIVEN That the above-entitled case has been reassigned to
the Honorable KATHRYN A. STICKLEN.

NOTICE OF REASSIGNMENT-Civil

000646
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CERTIFICATE OF MAILING

I hereby certify that on Friday, December 09, 2011, I have delivered a true and
accurate copy of the foregoing document to the following parties in the method indicated
below:

JANAYA L CARTER
ATTORNEY AT LAW
13555 SE 36TH ST SUITE 300
BELLEVUE WA 98006

DERRICK J O'NEILL
ATTORNEY AT LAW
300 MAINT ST #150
BOISE ID 83702
MARGARET BUTCHER
10512 W ACHILLEA ST
STAR ID 83669

NOTICE OF REASSIGNMENT-Civil
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C~=----R-~.M

7:.30

DEC ~ 4 201~
CHRISTOPHER D. RICH, Clerk
By MARTHA LYKE
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff/Respondent,
Case No. CV-OC-2011-13288
vs.
ORDER GOVERNING
PROCEDURE ON APPEAL
MARGARET A. BUTCHER,
DENNIS D. BUTCHER,
Defendants/Appellants.

Notice of Appeal having been filed herein, and it appearing that a transcript of all
the testimony of the original trial or hearing is required by Appellant to resolve the issues
on appeal:
It is ORDERED:
1) That Appellant shall order and pay for the estimated cost of the transcript
within 14 days after the filing of the notice of appeal.
2) That Appellant's brief shall be filed and served within 35 days of the date of the
notice of the filing of the transcript.
3) That Respondent's brief shall be filed and served within 28 days after service
of appellant's brief.
4) That Appellant's reply brief, if any, shall be filed and served within 21 days after
service of respondent's brief.

ORDER GOVERNING PROCEDURE ON APPEAL - Page 1
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5) That either party may notice the matter for oral argument in writing after all
briefs are filed, and that if within fourteen (14) days after the final brief is filed, neither
party does so notice for oral argument, the Court may deem oral argument waived and
decide the case on the briefs and the record.
Dated this 14th day of December 2011.

KA

/tff4t:i~fic!!:_~UM.----

District Judge
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CERTIFICATE OF MAILING

I hereby certify that on this 15th day of December 2011 I mailed (served) a
true and correct copy of the within instrument to:

MARGARET BUTCHER
10512 W. ACHILEA STR.
STAR, IDAHO 83669
DERRICK J. O'NEILL
ATTORNEY AT LAW
300 MAIN ST. #150
BOISE, IDAHO 83702
JANAYA L. CARTER
ATTORNEY AT LAW
13555 SE 36TH ST SUITE 300
BELLEVUE, WA 98006
ADA COUNTY TRANSCRIPTS DEPARTMENT
VIA: INTERDEPARTMENTAL MAIL

CHRISTOPHER D. RICH
Clerk o he District Court
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IOEC 1 5 2011 ··
CHRISTOPHER D. RICH, Clerk
By JERI HEATON
DEPUTY

MARGARET A BUTCHER
10512 W. Achillea St.
Star Id 83669
Phone:208-412-1975
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA,

FEDERAL HOME LOAN MORTGAGE
CORPORATION
Plaintiff,

Case No. CV OC 1113288
MOTION AND AFFIDAVIT FOR FEE
WAIVER

vs.
MARGARET A BUTCHER
Dennis D. Butcher and John Does 1-10
as Occupants of the Premises Located
at 10512 W. Achillea St.,
Star Id 83669
Defendant.

DPlaintiff

I

Defendant asks to start or defend this case without paying fees, Idaho Code

Section 31-3220, and swears under oath:
1. This is an action for (type of case}CIVIL: Appeal: Eviction: Motion Granted for Summary
Judgment

2.1 am unable to pay the court costs. I verify that the statements made in this Affidavit are true
and correct. I understand that a false statement in this Affidavit is perjury and I could be
sent to prison for one to 14 years. The waiver of payment does not prevent the court from
later ordering me to pay costs and fees.
{Do not leave any items blank. If any item does not apply, write "N/A". Attach additional pages if more space is needed for any
response.)

IDENTIFICATION AND RESIDENCE:
Name: MARGARET A BUTCHER

.Other name(s) I have used: PEGGY BUTCHER

Address: 10512 W. Achillea St. Star, Idaho, 83669
MOTION AND AFFIDAVIT FOR FEE WAIVER
CAO FW 1-9 6/8/2011
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How long at that address?
Year and place of birth:

6- 7 years

1957

.Phone: 208-412-1975

Denver Colorado

Education completed-(16+): 250+college credits: Psychology. Gen.!Elementarv Education
Sp.Edu .. Certification: Psychiatric Technician. Therapeutic Intervention; Children of Neglect and
. Abuse; Children of Incarcerated Parents
FAMILY:

Marital Status:

I

Single

D Married

D Divorced

D Widowed

D Separated

The following minor children live with me:
Name (use initials only)
($/month)

NIA

Age

Relationship

NIA

Child Support Received

NIA

NIA

EMPLOYMl:NT:

Occupation: Para Professional . Employed by: Meridian School Dist. No. 2. Meridian Elementary
Position: Para Professional /T1. P.B.I and E.R.R. .Salary:$.
Monthly gross income $ 1. 128.38

N/A

.or $10.51

.per hour

. If your current position is temporary what are the

Phone number to use to verify.._:_ _ _.;...;N-..IA......·_ _ _ ___... If you have held this job less than
one year, previous employer.._:_ _ _. . . ;. .;N;,;.;. /A. . . ___ _ _ _ _ _ _ _ _ _ _ _ _ _.....
Phone number to use to verify: _ _ _. ._N"""/A. ; . . __ _ _ __
: N'""'/;.;...A.;..__ _ _ _ _ __...
Spouse's Occupation: _ _-"'N-=/A;....;;.__ _ _ _ _ _. . . . Employed by......
Position.._:_ _N:....::/..._A,,___ _ _ _ _ _--'-.Salary:$

N/A

. or $

NIA

. per hour

Monthly gross income $_....;.N...;:.;./;:....;A:......-_ _ _ _ _ _. . ;.· If your spouse's current position is
temporary what are the start and end dates......
? _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ____
I receive assistance or support from the following sources and in the following monthly amounts:
Spouse: $

NIA

.Welfare: $

Unemployment Compensation:$

NIA
N/A

.Food Stamps: $ 287.00
.Social Security:$

N/A

.Relatives:$ N/A
.Retirement: $N/A

MOTION AND AFFIDAVIT FOR FEE WAIVER
CAO FW 1·9 6/8/2011
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Former Spouse: .....
$__...3__
00__.__
oo______.Other (identify_)......$_N_IA,_,___ _ _ _ _ _ _ _ _ _---'"
If unemployed, how long since your last regular employment...:..?-""-'N=IA_,___ _ _ _ _ _ _ _. . .;.
List all places where you have applied for work in the last six months:
Company

Last Applied
NIA

Reason for Rejection

NIA

NIA

Are you willing to work now.._?___.N...../.._A...___ _ ___..What work can you do?___N.....IA
________.._.;,
What is the minimum wage for which you are willing to work? $_ _~N....IA......___ _ _ _ _ __
List all employers you worked for during the last three years.
Company
NIA

Date Terminated

Ending Salary

NIA

Reason for Termination
NIA

NIA

Are you capable of working now? NIA Yes D No If no, why

not~?_N_IA
_ _ _ _ _ _ _ __

If a health problem keeps you from working, provide the name of your treating doctor: Dr. Walker
Urologist. Elizabeth Giles-lhling M.A.. Gia Swope FNP psychopharmacology, Charles Rasmussen
,M.D Cardiovascular Disease-Internal Med .Is your health problem permanent?

I

Yes D No

When will you be released to work? Medical Leave; Sept.16. 11 to Oct 28. 11. FMLA. (Medical
Leave without Pay) Returned to work as I have no other viable income and to keep my health
insurance. health issues are exacerbated by ongoing stress from three completed HAMP Loan
Modification trials. lasting three months each. with one to three months interim payments each
time between each three month 'trial' period. ending in foreclosure and surprise auction of my
home back to the bank. My Income would have increased if I had not had to quite college just
short of my Teaching Degree in Special Ed. due to stress and time spent on· completing all
HAMP court requirements to clear title for Loan mod. unaware I was being instructed to clear
title hindrances for foreclosure and sale for the bank
MOTION AND AFFIDAVIT FOR FEE W AIYER
CAO FW 1-9 6/8/2011
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List all real property (land and buildings) owned or being purchased by you.
Legal
Address

City

NIA?

Star

State

Idaho

Your

Description

home

Value

Equity

123.000.00 to 161 .000.00

?

List all other property owned by you and state its value.
Description (provide description for each item)

Value

Cash~~~-~~-~~-~~~--~~~-----~~~~__,$~3~0=.o~o=o
NIA
-------------------------:...:.==....

Notes and Receivable

Vehicles...:..·--2=0=0=2:....;;B=u=ic=k'------------------..:$-=2::.i;.0=0:.:::0=.0:.:::0:.....:E=st
Bank/Credit Union/Savings/Checking Accounts_ _ _ _ _ _ _ _ _ _ _....$._.3....o....
o. .o.....o....E=s=t.
Stocks/Bonds/Investments/Certificates of Deposit _ _ _ _ _ _ _ _ _ _ _ ___.N..-.1....
A;.....:,.
Trust Funds

_________________________

.....__.......__

N/A .

______________________

Retirement Accounts/I RAs/401 (k)s ...:..N=/A;......;....;.?_,__,,(__
sm
____
a1__1;., ;:re=ti. .,re"""'m'"'"'e; . ;.,n.;.; .t.-b.-en'"'"'e"'""fi=1ts._t;;;..;h...,ro:;..;:;u_g.;..:.h-=s=c=ho=o.....l ..;d....
is...._.t).
....:....;.;..;,_::,,

Cash Value Insurance

NIA.

Motorcycles/Boats/RVs/Snowmobiles ----------------"""'N:....::/~A:....:..
Furniture/Appliances ?stove. frig.washer/drier.sofa love seat. bed. tbl/chrs 7-15 yrs old.

~.000?

Jewelry/Antiques/Collectibles _ _..g;L.;o'"""ld"""'w;.:;..e=d=d=in..:.;:gi....:b=a=n=d------------'$i;.;::6=0'""".o.....
o
TVs/Stereos/Computers/Electronics __.1.a. . ......
p __
to""'p-"'f......
or.._w.....,o......r.....
k.._.t....,v.._._ _ _ _ _ _ _ ___.$....6......
00__..~00
Tools/Equipment lawn mower. saw. sander. house hold tools; hammers. etc.

$500.00

SportingGoods/Guns_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _N~/~A.

______________________

Horses/Livestock/Tack

..;....;;,;;....;;,

NIA

Other (describe)_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _N""""/A~.

MOTION AND AFFIDAVIT FOR FEE WAIYER
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XPENSES: (List all of your monthly expenses.)

•
Average
Monthly Payment

Rent/House Payment

Reg. House payment $1100.00. HAMP Mod Payment

$696.66.

bank refused my payments when they auctioned the house
Vehicle Payment(s)

. NIA

Credit Cards (List last 4 digits of each account number.)
. NIA

no cards

.

Loans (name oflender and reason for loan)
Wells Fargo Home Mortgage?????

Electricity/Natural Gas_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _..._...'"""""'---..~.........-Water/Sewerff rash
Phone

_______________________

.......,.___.....,

-------------------------------'-=-"

Cellular Phone

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __._:...=.;:;..-...-

Cable/Satellite TV/Internet
Groceries

-----------------------...;...,;..;..;....;..

-----------------------------------;;.,.;..o---.;;.=o,;,;.__,

Dining Out---------------------------~

Clothing----------------------------~
Auto Fuelffransportation ------------------------~~;..;;,
Auto Maintenance

----------------------~--..:...;..;;...==

-----------------------..;;..-.-

Cosmetics/Haircuts/Salons

_________________________

Entertainment/Books/Magazines-------------------~""-'

Home Insurance

............._.

Auto Insurance------------------------~'"""""""""
Life Insurance--------------------------~
MOTION AND AFFIDAVIT FOR FEE WAIVER
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Average
Monthly Payment

Expense (continued)

Medical lnsurance._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___:t$:....:0::.-<i..::d=ed::.:::u=ct=ed=.,.;fro:..:o~m~p~a::.z..vr:...>:o~II)'Medical Expenses $500.00 annual deductible. plus $20.00. co pay hosp doctor labs $1700.00
Child Care

NIA

Other (describe.,_)_ _ _ _ _ _ _ _ _ _ __..,M=e=di=ca=ti=on==s:....:.ru=n_,_,b=e=tw=e=en"'-$"""1,,,,.5=0.=00,,_,a.,,,n=d..x$=20=0=.0=0-=a,.!.!m=o'-=.!nth

I!..
!

MISCELLANEOUS:
How much can you borrow? $ O

.From whom? I had very good credit for all my life

until Wells Fargo Home Mortgage filed Default after I paid in excess of Est.$15.000.00+ HAMP
house Loan Modification payments. WFHM did not apply the money to the loan. denied HAMP.
reported house & HAMP payments as not received during HAMP(s) 3 x3 time periods. to credit
bure@u: reason? WFHM kept the money as "interest" and "fees".
When did you file your last income tax return?2010 Amount of refund: $ ?

Goes to BK. court

PERSONAL REFERENCES: (These persons must be able to verify information provided.)
Name

Address

. Julia Miller

UWI campus

Phone
423-322-1866

Years Known
5 yrs.

2194 W. Rainfall St. 83646

Dianna Hansen
Mar aret Butcher
Typed/printed

STATE OF IDAHO)
A._

_A

)

SS

County of #7,>rt' )
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12/19/2011 MON 10:53
..,,. .... ....

FAX 208 854. 3998 O'Neill Law PLLC

e

DEC 1 9 2011
CHRISTOPHER D. RICH, Clerk

Lance E. Olsen/ISB #7106
Derrick J. O'Neill/ISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
Boise, Idaho 83702
Telephone: 208-489-3035
Facsimile: 208-854-3998
derrick@oneillpllc.com

By SAYTHARA KHAM·ONE
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff,
vs.
MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does 1-10, whose true
identity is unknown, as Occupants of the
Premises loeated at 10512 W. Achillea
Street, Star, Idaho, 83669,

)
)
)
)
)
)
)

Case No. CVOC 1113288
NOTICE OF TEMPORARY STAY
PENDING APPEAL

)
)
).
)
)
)

Defendants.

~~~~~--~~~~...,..-~~-

)

COMES NOW Plaintiff, and in response to the Notice of Appeal filed by Defendants on
December 9, 2011, and Idaho Rule of Civil Procedure 83(i), provides notice that execution under
the order granting Plaintiffs motion for summary judgment entered on November 25, 2011, it is
automatically stayed by the Idaho Rules of Civil Procedure for a period of fourteen (14) days
from the Defendants' filing of their notice of appeal.
Plaintiff reserves the right to execute on the order granting summary judgment.at any time
after the 14-day period expires.

NOTICE OF TEMPORARY STAY PENDING APPEAL~ Page 1
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FAX 208 854 3998 O'Neill Law PLLC

•

141003/003

DATED This 19th day of December, 2011.

ROUTH CRABTREE OLSEN, PS

By:

J,2~,0ftheFinn

Attorney for Plaintiff
CERTIFICATE OF SERVICE

Ji

I HEREBY CERTIFY that on the
day of December, 2011, I caused a true and
. correct copy of this document to be served upon the following listed below:
Margaret A. Butcher
10512 W. Achillea Street

US Mail

Star,ID 83669
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MARGARET BUTCHER
10512 W. Achillea St. Star Idaho, 83669
Phone: 208-412-1975, Pegsworld@live.com
Defendant Appellant Pro Se

CHRISTOPHER D. RICH, Clerk
By JAMIE RAND.~
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA OF THE STATE OF IDAHO
FEDERAL HOME LOAN MORTGAGE
CORPORATION
Plaintiff- Respondent

vs
MARGARET A BUTCHER
Dennis D.Butcher and John Does 1-10
as Occupants of the Premises Located
at 10512 W. Achillea St Star Id 83669
Defendaht-Appellant

CASE NO.: CV-OC-2011-13288
MOTION:
PRELIMINARY INJUNCTION APPEALWRIT OF SUPERSEDEAS
MOTION: RE: NOTICE TEMPORARY
STAY PENDING APPEAL: MOTION
TO GRANT SUMMORY JUDGMENT:
SUMMONS AND COMPLAINT: POST
FORECLOSURE EVICTION COMPLAINT
FOR EJECTMENT AND RESTITUTION OF

Notice is hereby given to the Clerk of the above-entitled court (1 )Defendant-Appellant,
MARGARET A BUTCHER, appeals against Plaintiff- Respondent(s), FHLMC; RE: NOTICE

TEMPORARY STAY PENDING APPEAL.

And brings MOTION: PRELIMINARY

INJUNCTION APPEAL-WRIT OF SUPERSEDEAS

for Further Stay Pending Appeal

before the FOURTH DISTRICT COURT of proceedings and execution of judgment and order,
pending the FOURTH DISTRICT COURT'S review of decision - order of the Fourth Judicial
District MAGISTRATE COURT of the State of Idaho, in and for the County of ADA, CASE
NO: CV OC 1113288 recorded on Nov. 25, 2011: ORDER GRANTING MOTION FOR
SUMMARY JUDGMENT; SUMMONS AND COMPLAINT: POST FORECLOSURE
EVICTION COMPLAINT FOR EJECTMENT AND RESTITUTION OF PROPERTY, by
HONORABLE JUDGE CHRISTOPHER M. BIETER,

INTRODUCTION

1. Appeal taken upon matters of law and fact, to DISTRICT COURT of FOURTH JUDICIAL
DISTRICT of the STATE of IDAHO, in and for the COUNTY of ADA, reassigned to
HONORABLE JUDGE KATHRYN A. STICKLEN. CASE NO.: CV-OC-2011-13288, under;
Idaho Appellate Rules (I.A.R.), Rule 13. (b) Stay Upon Appeal - Powers of District Court - Civil
Actions.
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2. Defendant-Appellant in filing petition; WRIT OF SUPERSEDEAS, IN THE FOURTH
DISTRICT COURT Of APPEALS, is asking the District Court of Appeal, its discretion to allow
the stay of proceedings from the magistrate court, by issue of an order continuing injunction in
order to preserve status quo while this case is on appeal.(State L & L Co. v. San Francisco, 101
Cal. 135, 150 (1894)) (People ex. Rel. S.F. Bay etc. Com. v. Town o(Emervville, 69 Cal. 2d 533,

538, 539(1968)),
3. That the Appellant has a right to appeal to the Idaho Supreme Court, and the judgments or
orders described in paragraph 1 above are appealable orders under and pursuant to Rule [e.g.
(1 l(a)(2)), (12(a))] I.A.R., Fed. R. App. P. 18, Stay Pending Review.

4. Plaintiff-Respondent, FHLMC, has filed a RE: MOTION: NOTICE OF TEMPORARY STAY
PENDING APPEAL in to the Defendant-Appellant's Motion to appeal Magistrate court decision
ARGUMENT
1. If the Plaintiff/Respondent is allowed to prevail in its motion in the possession of the property

located at 10512 West Achillea St. Star, Idaho 83669, and stay is not granted, this action will
cause irreparable harm to the Defendant-Appellant and she will lose any benefit of an appeal if
she prevails and thereby would nullify effectiveness of the appeal if granted. (Betz v. Pankow, 16
Cal. App. 4th 931, 938 (1993).
2. Moreover, if the Defendant-Appellant prevails while in the interim, but, the court of appeals
allows the Plaintiff-Respondent to evict the Defendant-Appellant from her home and dispose of
it; even if she wins - she loses - rendering any remedy by the District Court on appeal to be of no
consequence and impracticable.
3. This is a critical issue as Plaintiff-Respondent has had the property in this matter, displayed
via NWT/RCO website link, to WFHM REO sales, for an estimated value of $161,623.00, plus
$5, 754.00, totaling $ 167,3 77 .00.(www.rcolegal.com/practiceareas.aspx#rco
www.northwesttrustee.com/ www.realtytrac.com/foreclosure/reo/wells-fargo-reo.html
www.realtytrac.com/property/ID/Star/83669/10512%20W%20Achillea%20St/geo/
43.690650939941406,-116.48461151123047#nearbyHomes)
4. Appellant's motion for appeal to District Court has merit based on material points of law and
fact and does consist of genuine issues. Questions still remain surrounding the magistrate court's
interpretation of material facts regarding the irregularities surrounding the foreclosure and sale
which demonstrate the Plaintiff-Respondent had prior knowledge of its own doing and initiated
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the actual trustee's sale of the property held on May 16, 2011.

STATEMENT OF FACTS
I. Plaintiff-Respondent is not a Bona Fide Purchaser for Value and in Good Faith,

Judge Bieter's statement, "Second, Ms. Butcher did not present facts or legal authority for her
contention that FHLMC cannot be a good faith purchase buyer at a Trustee's sale." as in
"SEE COURT CASES, EXHIBIT 'D "'notwithstanding.

Plaintiff-Respondent as a matter of record, being both the grantor and the grantee, is not a bona
fide purchaser in good faith, and not a third party bidder-purchaser or the "holder in due
course" IC.§. 28-3-106(4) and does not refer to itself as a bona fide purchaser in good faith.
1. A bona fide purchaser of real property, defined In, Weisman, 5 F.3d at 420 n. 6 (citing Gurs v.
Walsh (In re Gurs), 27 B.R. 163, 165 (9th Cir. BAP 1983)):

"The hypothetical bona fide purchaser of section 544(a)(3) has been described as: a
person who (1) at the instant the bankruptcy petition is filed purchases from the debtor;
(2) for value; (3) in good faith; (4) without actual knowledge of any defect or limitation
in title; (5) every interest in real property the debtor could have purported to convey
without the terms of the conveyancing itself evidencing irregularity; (6) by an instrument
that adheres to all formal requisites usually and regularly followed in the relevant
jurisdiction; (7) as of the moment of purchase takes all unilateral steps to perfect the
·
conveyance." Id.
2. IC§ 45-1510, denotes the significance of such standing:
IC §45-1510. TRUSTEE'S DEED -- RECORDING -- EFFECT. (1) When the trustee's
deed is recorded in the deed records of the county where the property described in
the deed is located, the recitals contained in the deed and in the affidavits required
under section 45-1506, subsection (7), Idaho Code, shall be prima facie evidence in any
court of the truth of the recitals and the affidavits. However, the recitals and affidavits
are conclusive in favor of a purchaser in good faith for value or any successor in
interest thereof. (Emphasis· added)
"As the Court of Appeal noted" (1999) 69 Cal. App. Ath 520, 530-531,81 CaL Rptr.
2d_669:"[a] lender is not entitled to ignore information that comes to him from outside
the recorded chain of title, to the extent such information puts him on notice of
information that reasonably brings into question the state of title reflected in the recorded
chain of title." -Melendrez v. D&I Investment, Inc.(2005)127 Cal.AppAth 1238,26
Cal.Rptr.3d 413.
3. In Melendrez v. D & I Investment, Inc. the Court itself noted that:
"A BFP is one who pays value for the property without notice of any adverse
interest or of any irregularity in the saleproceedings."127 Cal .AppAth at 1250. "A
lender who purchases property knowing that it has violated Civil Code section 2923 .5
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prior to the foreclosure sale is clearly aware that the Petitioners claimed an adverse
interest, and was also aware that the sale was performed in violation of section 2923.5,
and thus at an irregular sale proceeding. If a notice of default is defective it cannot
be the basis of a subsequent non judicial foreclosure sale." Id. Melendrez v. D & I
Investment, Inc.(2005) 127 Cal. App 1238, 26 Cal.Rptr.3d 413
4. Honorable Judge Bieter's points out in his statement granting summary judgment, "Third, a

credit bid is a valid means to purchase property at a Trustee's sale under Idaho law. Federal
Home Loan Mortg. Corp. v. Appel, 143 Idaho 42 (2006)."
A "credit bid" further denotes Plaintiff-Respondent's status could not be a bona fide purchaser
in good faith as a third party purchaser. As only the beneficiary of the npte- not a third party
bidder, bona fide purchaser in good faith, holder in due course - can put forth a credit bid and not
tender cash. A "credit bid" makes practical sense that the Plaintiff-Respondent, as Freddie Mac,
the benefactor of the Defendant- Appellant's loan, would not have to tender cash to "buy" what
it already owns, and has had the property displayed and listed as REO,_ RCO/NWT website
linked for a total of $167 ,3 77 .00 to which the Plaintiff-Respondent, coincidentally, was the only
bidder at an auction and credit bid $123,000.00 Id. Plaintiff is not the "holder in due course"
TITLE 28
COMMERCIAL TRANSACTIONS CHAPTER 3 UNIFORM
COMMERCIAL CODE-- NEGOTIABLE INSTRUMENTS
PART 3.
ENFORCEMENT OF INSTRUMENTS, 28-3-302. HOLDER IN DUE COURSE. (1)
Subject to subsection (3) of this section and section 28-3-106(4), "holder in due course"
means the holder of an instrument if:(a) The instrument when issued or negotiated to the
holder does not bear such apparent evidence of forgery or alteration or is not otherwise so
irregular or incomplete as to call into question its authenticity; and (b) The holder took
the instrument (i) for value, (ii) in good faith, (iii) without notice that the instrument is
overdue or has been dishonored or that there is an uncured default with respect to
payment of another instrument issued as part of the same series, (iv) without notice that
the instrument contains an unauthorized signature or has been altered, (v) without notice
of any claim to the instrument described in section 28-3-306, and (vi) without notice that
any party has a defense or claim in recoupment described in section 28-3-305(1 ).
(3) Except to the extent a transferor or predecessor in interest has rights as a holder in
due course, a person does not acquire rights of a holder in due course of an instrument
taken (i) by legal process or by purchase in an execution, bankruptcy, or creditor's sale or
similar proceeding, (ii) by purchase as part of a bulk transaction not in ordinary course of
business of the transferor, or (iii) as the successor in interest to an estate or other
organization. Id.
5. The Plaintiff-Respondent, through its counsel, Mr. O' Neal ofRCO/NWT is aware of this
fact, as Mr. O' Neal wrote and submitted the Relief of Bankruptcy Stay and its required
stipulations regarding the Defendant-Appellant's mortgage loan on Sept 23 2010, which states:
RESPONSE TO MOTION FOR SUMMARY JUDGMENT CASE NO.: CV OC 111328

4

000662

•

"Creditor further seeks relief in order to, at its option, offer, provide and enter into any
potential forbearance agreement, loan modification, refinance agreement or other
workout /loss mitigation agreement and to contact the debtor via phone or written
correspondence to offer such an agreement, which shall be non-recourse unless included
in a reaffirmation agreement."
II. Plaintiff Non Compliant, Pursuant To Applicable Idaho Codes Statutes in Regard to
Correct Default, Notification, Timeline, Sale and Recording.
Notwithstanding, Honorable Judge Bieter's statement: "The remaining issue of significance
raised... whether FHLMCfollowed the notice provisions ofIdaho Code 45-1506 and 1506A ... "

Defendant-Appellant Contends:
1. According to Federal Home Loan Mortg. Corp. v. Appel specifically- not a blanket statement

of compliance - is required. Neither IC§ 45-1506, I C§.45-1506A, nor IC§ 45-1506 B, were met

in this case at hand. Without timely completed correct recorded notification and notarized
affidavits, title is not perfected and Plaintiff-Respondent has not met requirements of l.C.§ 451506 et. seq. as defined by the Idaho Supreme courts of Appeal and consequently, cannot benefit
from the shelter rule and therefore, not entitled to the protections bestowed by IC §45-1508 or IC
§45-1510. Id.
Though this Court has not ruled on such a question, status as a bona fide purchaser or
a purchaser in good faith, at least in the context of a non-judicial foreclosure sale, is
generally not available where a purchaser is on inquiry notice of a potential defect
of statutory notice provisions. See Rosenberg v. Smidt, 727 P.2d 778, 784 (Alaska
1987) (under Alaska statute, purchasers at nonjudicial foreclosure sale could not claim
bona-fide purchaser status where they were on inquiry notice because deed did not recite
specifics of trustee's compliance with statutory notice requirements); see also Grant S.
Nelson and Dale A. Whitman, Real Estate Finance Law, §7.20 at 671 (West 2002) (bona
fide purchaser status may be available to purchaser unrelated to mortgage where
purchaser has no actual knowledge of defects, is not on reasonable notice from the
instruments that defects have occurred, and the defects are not such that a person
attending the sale exercising reasonable care would be aware of the defect); Shearer v.
Allied Live Oak Bank, 758 S.W.2d 940 (Tex.Ct.App.1988); Little v. CFS Service Corp.,
188 Cal.App.3d 1354, 233 Cal.Rptr. 923 (Cal.Ct.App.1987).
If MERS knew the § 45-1506A requirements were not complied with, it had actual

knowledge that such requirements were not met and it cannot claim to be a good
faith purchaser for value ...lf that is the case, then Fed Home cannot benefit from the
shelter rule and may not be entitled to the protections bestowed by 45-1508 or 451510.
The district court did not address this issue, so further fact-finding is necessary and
summary judgment was improper.... "So, if no bankruptcy is ever filed and no stay
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intervenes, postponement proceeds ... according to § 45-1506(8); if a stay is in effect on
the date of a scheduled sale, postponement proceeds according to § 45-1506A; and if a
stay has been lifted before the scheduled sale date, then postponement proceeds
according to §45-1506B." ... Fed Home argues, however, that "[ir]regardless" of whether
the proper statutory notice requirements were complied with, the sale is final under LC.
§§45-1508 and 45-1510 .... As our Court of Appeals has correctly observed, strict
compliance with the notice provisions is required. l See Security Pacific Finance Corp. v.
Bishop, 109 Idaho 25, 28, 704 P.2d 357, 360 (1985) (quoting Patton v. First Fed. Sav. &
Loan Ass'n of Phoenix, 118 Ariz. 473, 578 P.2d 152, 156 (1978)). Id. (Emphasis added)
FEDERAL HOME LOAN MORTGAGE CORPORATION, Plaintiff-Respondent, v.
Gary R. APPEL and Linda L. Appel, husband and wife, and all other residents designated
as John Does I-X, Defendants-Appellants, No 31760, May 25, 2006 JONES, Justice.
Chief Justice SCHROEDER, Justices EISMANN and BURDICK, and Judge
REINHARDT, III, Pro Tern.concur. (Emphasis added)
2. Both cases have vastly different timelines and of fact that effect the required IC § involved,
however, inference can be made that it is with specificity, which the courts require wp.en
applying IC §45-1506 et. seq. Following the case in FHMLC v. Appel, as per the time frame in
this case at hand, has it falling under the requirements of IC § 45-1506B(3 ), rather than IC § 45l 506A as in Federal Home Loan Mortg. Corp. v. Appel, 143 Idaho 42 (2006).
3. The Plaintiff-Respondent, states in this case at hand, "Moreover, actual notice is not required

were there is a showing that the debtor was aware of the foreclosure proceedings"
Plain~iff-Respondent,

states its received exemption status from Idaho Statutes by way of filing

default on a homeowner. Therefore, flowing from exemption, it is not bound to specific required
provisions of IC § 45-1506 et. seq. and ergo, can not be in non compliance, regardless of the
actions of the Plaintiff-Respondent, its Servicer, WFHM, NWT, attorneys ofRCO, Mr. O'Neal.
The Plaintiff-Respondent also made a similar statement which were struck down in FHMLC v.

Appel "... Fed Home argues, however, that "[irjregardless" of whether the proper statutory
notice requirements were complied with, the sale is final under LC §45-1508 and §45-1510."
Federal Home Loan Mortg. Corp. v. Appel, 143 Idaho 42 (2006).

III. Affidavit of Compliance
1. On May 20, 2011, Northwest Trustee Inc, filed an Affidavit of Compliance in ADA County,
attesting to completion of (1) through (6), pursuant to Sec. I.C. 45-1506,
IC 45-1506 (5) At least three (3) good faith attempts shall be made on different days over
a period of not less than seven (7) days each of which attempts must be made at least
thirty (30) days prior to the day of the sale to serve a copy of the notice of sale upon an
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adult occupant of the real property in the manner in which a summons is served. At the
time of each such attempt, a copy of the notice of sale shall be posted in a conspicuous
place on the real property unless the copy of the notice of sale previously posted remains
conspicuously posted. Id.
2. Plaintiff-Respondent quotes, IC § 45-1510, "shall be "primafacie" evidence in any court of

the truth of the recitals and affidavits." Yet, careful examination of records on file as of Nov.
18th 2011, revels it may not be correct or complete and may have been subject to alteration,

which demonstrate why Summary Judgment for the Plaintiff-Respondent is inappropriate in light
of the recent facts concerning the missing documents and including lack of posting on property,
and as a result, lead to the incompletion oflC§A5-1506 et. seq.(1) through (6).
3. Missing documents, along with the Plaintiff-Respondent's non compliance with notification
requirements, which were never recorded and as a result, "A true and correct copy of the

Trustee's Deed" would not have been available at the auction sale on May 16 2011. and
consequently, no duly recorded and perfected trustee's deed or title would have existed for
inspection at the sale, as required by IC 45-1506. "A true and correct copy of the Trustee's

Deed was attached to Plaintiffs Complaint as Exhibit A." Id. may not be correct.
4. There is no affidavit of notice of sale mailing, return receipt for received, as required by IC
45-1506 subsection (6) properly recorded in the mortgage records, nor an affidavit of posting.
5. The above referred to missing documents (1) were not notarized until November 18, 2011 in
State of Washington - almost seven months after sale date of May 16 2011.(2) to this date have
never been recorded in the State of Idaho, pursuant to I.e. § 45-1506 et. seq. and (3) is now
being presented to the court after the fact.
6. The "copies" which Honorable Judge Bieter's now states in his granting of summary
judgment as "copies of which are submitted contemporaneously herewith" Showing the court
approval and acceptance of the missing documents into the court record as being sent and
recorded, according to and in compliance with IC §45-15-06 et. seq. when in fact they were not.
Thus circumventing the requirements of I.e.§ 45-1506 et. seq.
7. Subsequently, The above referred to missing documents (1) now appear as if they were in
effect recorded with and at the same time of the Deed of Trust (2) as if in compliance of I.e. §
45-1506 (3) now appear affixed to the Deed of Trust which was recorded on May 20, 2011, in
the ADA County Clerk's office after the sale of the property, on May 16 2011, and therefore (4)
would be an alteration and (5) on close examination of dates and places of notarization disprove it
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as a true and correct copy of the trustee's deed.
8. Defendant has petitioned the court in her appeal filed, to deny Plaintiffs documents

"submitted contemporaneously herewith" and affixed to the Affidavit of Jeff Stenman, from
being entered into the court record and to be stricken thereof. Rule 60(b).

IV. Plaintiff-Respondent Did Not Comply With IC§ 45-1506 et. seq. specifically:
Pursuant to applicable Idaho Codes:
A. Incomplete notification due to lack of (1) posting of the property (2) notice by mail, return
receipt required received (3) recording.
B. A true and correct copy of the trustee's deed was not (1) duly recorded (2) on hand or existing
at time of bid sale (3) attached to Plaintiffs complaint as Exhibit A.
C. Incorrect amount and dates received for default which the foreclosure is made (1) in amount
and dates received for the sum owing on the obligation secured by the trust deed and
D. regarding inquiry in the matter at hand reported to the (1) OCC, (2) Freddie Mac, (3) Office
of Congressman Raul Labrador.

V. Incompletion of IC§ 45-1506 et. seq.(1) through (6):
.In Contradiction to Affidavit of Compliance:
1. No posting of the property occurred in regard for first rescinded sale date of October 15 2010.
2. No posting of the property occurred in regard for second (re)sale date of May 16 2011.
3. No affidavit of posting notice of sale as required by IC 45-1506 subsection (6) recorded in the
mortgage records.
IC 45-1506.(7) An affidavit of mailing notice of sale and an affidavit of posting (when
required) and publication of notice of sale as required by subsection (6) of this section
shall be recorded in the mortgage records in the counties in which the property described
in the deed is situated at least twenty (20) days prior to the date of sale. Id.

4. No "mailing notice of sale, return receipt requested" for received by the Defendant IC 451506. (2) "... notice of such sale shall be given by registered or certified mail, return receipt
requested... " Defendant never saw the notice until just after court, on November 22 2011, when
Mr. O' Neal displayed them to her and admitted they were not recorded in ADA County.
5. The Defendant did not receive the required copy of missing documents from the Plaintiffs
council until Nov. 23 2011, along with the Plaintiffs request that the court now allow the
missing unrecorded documents, affixed to the Affidavit of Jeff Stenman, as, "submitted

contemporaneously herewith" The required copy of missing documents state the notices as
"returned, undeliverable, unopened. "
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6. As a consequence, non compliance pursuant to IC 45-1506 et seq. (IC 45-1506, IC 45-1506A
IC 45-1506 B ) may be grounds for nullification of the instrument or deed of trust, from
consideration as, "... first duly recorded." pursuant to IC 55-606.
TITLE 55 - 55-606. Property In General - CHAPTER 6 -Transfer of Real Property
Conclusiveness of Conveyance-Bona fide Purchasers. Every grant or conveyance of
an estate in real property is conclusive against the grantor, also against everyone
subsequently claiming under him, except a purchaser or encumbrancer, who in
good faith, and for a valuable consideration, acquires a title or lien by an
instrument or valid judgment lien that is first duly recorded. (Emphasis added)
VII. By Reason of Bankruptcy Stay.
1. Plaintiff-Respondent states it did not complete the sale, for

aperiod of almost seven months

(214 days) between original sale date of October 15th 2010, and rescheduled sale date of May 16
2011, 355 days after Default was recorded in ADA County.
IC 45-1506 (8) The sale shall be held on the date and at the time and place
designated in the notice of sale or notice of rescheduled sale as provided in
section 45- l 506A, Idaho Code, unless the sale is postponed as provided in this

subsection or as provided in section 45-1506B, Idaho Code, respecting the effect
of an intervening stay or injunctive relief order..•No sale may be postponed to a
date more than thirty (30) days subsequent to the date from which the sale is
postponed. A postponed sale may itself be postponed in the same manner and
within the same time limitations as provided in this subsection. (Emphasis added)
2. Whether by stay due to bankruptcy or stay due to HAMP loan modification participation, IC
45-1506 B. did not timely comply under subsection (6) of section IC 45-1506. Therefore,
according to IC 45-1506 B (3):
45-1506 B. Postponement of Sale- Intervention of Stay.
(3) .. .If timely compliance under subsection (6) of section 45-1506, Idaho Code, is
not possible, the partially completed foreclosure process shall be discontinued and
any further sale proceeding shall require new compliance with all notice of sale
procedures as provided in section 45-1506, Idaho Code.
3. Northwest Trustee's Inc. along with Plaintiff-Respondent's attorney's RCO, Mr. O'Neal, seek
dismissal for summary judgment, because, as trustee, they had complied with procedural
requirements in Idaho's non-judicial foreclosure statute of the Idaho Trust Deed Act. In,
Armacost v. HSBC Bank USA, involving the same trustee-NWT- the court held that:

" ... mere compliance with the Idaho Trust Deed Act's procedural requirements does not
establish a party's substantive right to initiate non-judicial foreclosure proceedings ... " Id.
"One could not reasonably contend that compliance with a procedure gives substantive
rights not otherwise possessed. The question still remains whether Plaintiffs right or
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authority to foreclose on the Property remains." Id.(See, Armacost v. HSBC Bank USA,
Case No. 10-CV-274-EJL-LMB, United States District Court for the District of Idaho,
Report and Recommendation, February 9, 2011, Honorable Larry M. Boyle, United
States Magistrate Judge) Id.
4. On Nov. 22 2011, Mr. O' Neal conceded before the court, at the very least, "... this is a case of

one hand did not knowing what the other hand is doing... " (Paraphrase) Whatever the case
may be, the Plaintiff-Respondent, can not rely merely on compliance to prevail and in this case,
it can not rely on compliance by any means, as it did not fully comply with any one of the IC
statues, 45-1506 et. seq.

5. The Idaho State Supreme Court does not take a laid-back stance to the setting aside its
statutes as negotiable, but makes a careful distinction:

"This is where the distinction between a canceled sale and a postponed sale becomes
Important..•Were the Legislature to have specifically provided in the statute that no
notice of a new sale had to be given where the original sale was unconditionally
Chief Justice EISMANN, Justices BURDICK, J. JONES, HORTON
canceled..-."
CONCUR. The Supreme Court of the State of Idaho, Black Diamond Alliance,Llc. v
Sherry. Kimball Doc. No.35189, Feb. 2010Term, 2010 Op. No.35, Mar. 25, 2010
Stephen W. Kenyon, Clerk 2 Id.
6. In this case at hand, sale was canceled - not postponed. The resale date was so far removed
from the original sale date, which in itself did not have fully complied notification, that reliance
on its partially started sale notice or recordation would not apply for IC 45-1506A or IC 45-

1506B(l) (2) and only IC 45-1506B, part (3) addresses the situation, requiring a new sale date
notification according to IC 45-1506, In which the Plaintiff- Respondent also did not meet.
BOND POSTING:

1. As the Plaintiff-Respondent claims, the Defendant-Appellant's home had dropped in market
value to the point that no 'real' profit loss had occurred to the Defendant-Appellant in the auction
sale of her home for the solitary credit bid of$123,000.

2. No money changed hands in the sale, as it was a "credit bid." from Plaintiff-Respondent, also
being the investor of the Defendant-Appellant's note and mortgage.

3. Consequently, no 'real' profit loss would be incurred by the Plaintiff-Respondent in the
granting of a continuance of a stay pending outcome of the District Court of Appeal.
4. Furthermore, It is to the communities' (and the Plaintiff-Respondent) interest that the home
remain occupied and maintained by the Defendant-Appellant, pending District Court decision, as
she has vested interest in it's maintenance and outcome of the court of appeal'.
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SUMMERY
Honorable Judge Bieter states, "As the Court is aware, Plaintiff's cause of action is limited to the

restitution of the premises pursuant of Idaho's non-judicial foreclosure statues. " However, the
court does have a narrow scope for the reviewing of possession in a foreclosure sale.
The Magistrate court erred in its computation of the case at hand to the IC statutes.
The Magistrate court also erred in its determination that Defendant-Appellant, "did not present

facts or legal authority for her contention that FHLMC cannot be a good faith purchase buyer
at a Trustee's sale. "
Plaintiff-Respondent is neither a bona fide purchaser in good faith, for value, nor:a holder in due
course, as it is not a third party bidder/purchaser as a matter of record.
Missing documents, along with the Plaintiff's non compliance with notification requirements,
never recorded and as a result, "A true and correct copy of the Trustee's Deed" would not have
been available at the auction sale on May 16 2011. Consequently, no duly recorded and perfected
trustee's deed or title would have existed for inspection at the sale, as required by IC 45-1506.
Subsequently, these are the "copies" which Honorable Judge Bieter now states in his granting of
summary judgment "copies of which are submitted contemporaneously herewith" Showing he
approves and excepts such missing documents into the court record as being sent and recorded,
according to and in compliance with IC §45-15-06 et. seq. when in fact they were not and which
circumvents the requirements of the IC statutes .. The Office of the Attorney General, Feb 14,
2011, page 5 of the Executive Summary states:
"For the most part, residential property foreclosures in Idaho are accomplished under title
45, chapter 15, Idaho Code, and without court involvement. It is of paramount
importance to the Attorney General, however, that mortgage servicers conduct business
in Idaho incompliance with all applicable state and federal laws and rules. Accordingly,
in October 2010, the Attorney General joined a state attorneys general investigation into
the servicing industry. page 5 Id.
While the servicer is evaluating a borrower's application, it may not refer the borrower's
loan to foreclosure. If the servicer has begun the foreclosure process and the borrower
applies for a modification before the trustee's sale, the servicer may continue the
foreclosure process, but it may not sell the home.
One of the primary problems with the HAMP is the dual-track process whereby loans
undergoing modification consideration simultaneously continue on the path to
foreclosure. While the servicer works with the borrower to modify a loan, a trustee (or an
attorney) in a different state auctions off the borrower's home." Pg. 40 Id.
Attorney General's Report on the Idaho Housing Crisis and How Stakeholders Can
Facilitate Cooperative Solutions, Consumer Protection Division, February 2011 Lawrence
RESPONSE TO MOTION FOR SUMMARY JUDGMENT CASE NO.: CV OC 111328
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Wasden, Attorney General, Statehouse, Boise, ID 83720-0010 www.ag.idaho.gov

This is significant. If the Plaintiff-Respondent is not a bona fide purchaser in good faith, for
value, nor a holder in due course, it does not have the access to the shelter provision of IC 451508 and IC 45-1510, given only to third party bidders.
Conversely, the courts now have the power to compel the Plaintiff-Respondent to rescind the
sale and restore the Defendant- Appellant to her former status under HAMP loan modification
and grant her permanent loan modification status, as the Defendant- Appellant has already
completed three HAMP LOAN Modification trial periods before the Plaintiff-Respondent
foreclosed and listed the Defendant- Appellant's home as REO. (Real Estate Owned)
"The district court did not address this issue, so further fact-finding is necessary and
summary judgment was improper.... "Id. The Magistrate court also did not address this issue, so

further fact-finding is necessary and summary judgment would also be improper in this case at
hand.

RESPONSE TO MOTION FOR SUMMARY JUDGMENT CASE NO.: CV OC 111328
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ISSUES BEFORE THE COURT
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1) Under the facts in this case, has the Plaintiff-Respondent obtained the status or standing as a

Bona Fide Purchaser for Value in Good Faith or as "holder in due course"?
2) Whether the Plaintiff-Respondent can prevail even in the event, in which it does not or can not
obtain the status or standing as a Bona Fide Purchaser for Value and in Good Faith or as "holder

in due course"?
3) Is the Plaintiff-Respondent's or its counsel and any agents working on the behalf of the
Plaintiff-Respondent, held to any standard of specificity in compliance with Idaho State Statutes
and Federal Regulations which govern non juridical foreclosure and sale, including Bankruptcy
and the Bankruptcy court?
4) Whether the Plaintiff-Respondent can prevail even in the event, in which it does not adhere to

any standard of specificity in compliance with Idaho State Statutes and Federal Regulations
governing non juridical foreclosure and sale, including Bankruptcy and the Bankruptcy court?
5) Which Idaho State Statutes and Federal Regulations presiding over non juridical foreclosure

and sale, including Bankruptcy court, is the Plaintiff-Respondent, its counsel and any agents
working on its behalf required to comply?
6) Did the Plaintiff-Respondent, its counsel and any agents working on its behalf, in fact, comply
with Idaho State Statutes and Federal Regulations which govern non juridical foreclosure and
sale including Bankruptcy?
7) Has the Idaho Supreme Court and the Idaho District Court, including on Appeal, addressed

these issues before the court and how are those rulings of the court applicable to the case at
hand?
8) Are these issues raised above in this case before the court, considered relevant?

9) Did the magistrate court error in not fully addressing or dismissing these issues mention above
in granting summary judgment?
10. Does the acceptance by the court of "copies of which are submitted contemporaneously

herewith" after the fact, circumvent the requirements of the IC statutes and change substantially
an Affidavit?
RESPONSE TO MOTION FOR SUMMARY JUDGMENT CASE NO.: CV QC 111328
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DATEDTHIS..2--?7 day of

p,eJS2o!l_.
ls/Attorney's Signature
(Name of Attorney or Firm for Appellant)
Attorneys for the Appellant

(When certification is made by a party instead of the party's attorney the following affidavit must
be executed pursuant to l.A.R. Rule l 7(i))
State of Idaho

)
) SS.

County of__,_@-=-<-~----

)

11//A-ll. ~ ial!..J[.r A. i3 t...-i rGA-IG ;Z, being sworn, deposes and says:
That the party is the appellant in the above-entitled peal, and that ll statements in this
notice of appeal are true and correct to the best of · or h
wle
belief.

Subscribed and Sworn to before me this - - -

JPl?t...

' 2011_.

(SEAL)

Title fl/ .:;1 ~'i
Residence µ~

L~u.IV'-rj
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DEC 2 8 2011

MARGARET BUTCHER
10512 W. Achillea St. Star Idaho, 83669
Phone: 208-412-1975, Pegsworld@live.com
Defendant Appellant Pro Se

CHRISTOPHER D. RICH, Clerk
By JAMIE RANDALL
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA OF THE STATE OF IDAHO
PETITIONER- DEFENDANT-APPELLANT

CASE NO.: CV-OC-2011-13288

MARGARET A BUTCHER
10512 W. Achillea St Star Id 83669

vs
FEDERAL HOME LOAN MORTGAGE
CORPORATION
RAUTH CRABTREE AND OLSON,
NORTHWEST TRUSTEE,
WELLS FARGO HOME MORTGAGE

MOTION: MOTION/DECLARATION FOR
EXP ARTE RESTRAINING ORDER AND
FOR ORDER TO SHOW CAUSE(MTSC)
(WRIT OF SUPERSEDEAS)

PLAINTIFF- RESPONDENT

I. MOTION
Based upon the declaration below, the undersigned moves the court for a temporary order and
order to show cause.

1.1

Ex Parte Restraining Order

A temporary restraining order should be granted without written or oral notice to the other party or
the other party's lawyer because immediate and irreparable injury, loss, or damage will result
before other party or the other party's lawyer can be heard in opposition. This order should restrain
or enJom:
[X ]

The respondent from transferring, removing, encumbering, concealing or in any
way disposing of the property located at 10512 W. Achillea St. Star Idaho, 83669

[x]

Federal Home Loan Mortgage Corporation, Northwest Trustee, Rauth Crabtree
and Olson, Wells Fargo Home Mortgage from entering the residence of
Margaret Butcher.

[ x]

Margaret Butcher . waives confidentiality of the address which is
10512 W. Achillea St. Star Idaho, 83669
.,

[x ]

Order that the [x ] petitioner shall reside at the residence
10512 W. Achillea St. Star Idaho, 83669
until the appeal hearing and decision.
Authorizes the family home to be occupied by the [ x] petitioner

[x ]

MOTION/DECLARATION EX PARTE RESTRAINING ORDER

CASE NO.: CV-OC-2011-13288
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The other party should be required to appear and show cause why these restraints should not be
continued in full force and effect pending final determina ·o f ·s actio .
Dated: December 28 2011
Margaret A Butcher
Print or Type Name

II. Declaration
Injury to be Prevented

1. The Petitioner is in fear ofloosing her home through eviction without a TRO in place before her
case can be heard in the court of appeal causing her undue further physical and emotional distress
and financial hardship.
2. Petitioner will lose any benefit of an appeal if she prevails and would nullify effectiveness of
the appeal if granted if further stay-TRO is not granted and the Respondent is allowed to evict the
and possess the home before the Court of Appeals can hear her appeal.
Reasons why the Injury may be Irreparable

1.This injury may be irreparable because if the Petitioner-Appellant prevails in the court of
appeals, but, without a TRO in place in the interim, the Respondent will evict the Petitioner from
her home and dispose of it; even if she wins - she loses - rendering any remedy by the District
Court on appeal to be of no consequence and impracticable .
Reasons for a Temporary Order
1. Respondent filed a RE: MOTION: NOTICE OF TEMPORARY STAY PENDING APPEAL, in

response to the court granting of Appeal to the Fourth District Court to retain the right to evict.
2. Without a TRO in affect until the Appeals process in complete Petitioner-Appellant is
vulnerable and will have only three days to find anther residence and move out of her home.
3. Petitioner-Appellant fears this is eminent as the Plaintiff-Respondent has, displayed the property
via NWT/RCO website link, to WFHM REO sales.
Other Temporary Relief

1. Petitioner-Appellant on DEC 27 2011, has filed a petition; WRIT OF SUPERSEDEAS IN THE
FOURTH DISTRICT COURT of APPEALS, asking the District Court of Appeal, for its discretion
to allow the stay of proceedings from the magistrate court, by issue of an order continuing
injunction in order to preserve status quo while this case is on appeal filed.
MOTION/DECLARATION EX PARTE RESTRAINING ORDER
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2. For all reasons as set forth in CASE NO.: CV-OC-2011-13288, MOTION: PRELIMINARY
INJUNCTION APPEAL- WRIT OF SUPERSEDEAS filed on DEC 27 2011:
MOTION: RE: NOTICE TEMPORARY STAY PENDING APPEAL: MOTION
TO GRANT SUMMORY JUDGMENT: Summons and Complaint: Post Foreclosure Eviction
Complaint for Ejectment and Restitution of Property.

I request that the following special conditions be part of the restraining order
1. That the Plaintiff-Respondent be barred from evicting me from my home and from selling the

home to a third party, or disposing of the property by any other means, which would prevent any
ruling by the court of appeals moot.
2. That the TRO be in place immediately, as the automatic 14 day temporary stay has expired and
the TRO remain in place until the appeal process is complete.
3. The petitioner will be filing a tort action in conjunction to this matter before the court of appeal.

I declare under penalty of perjury under the laws of the state of Idaho that the foregoing is true and correct.
Signed at (city) ='E=a=g=le'---~~· (state) Idaho

on (date)

Dec 28 2011

Margaret Butcher
Print or Type Name

Signature

Ill. Efforts to Give Other Party Notice
The following efforts have been made to give the other party or other party's lawyer notice:
On Dec 27th, I have mailed a copy of WRIT OF SUPERSEDEAS and on Dec 28th 2011, this
request for a Motion: Motion/Declaration for Ex Parte Restraining Order and for Order TO Show
Cause, to the Plaintiff-Respondent attorneys of record; RCO, Mr. O'Neal.

The following reasons exist why notice should not be required:
The urgent need exists to protect my right to be heard in the court of appeals before PlaintiffRespondent attorneys of record; RCO, Mr. O'Neal, moves to enforce the lower court's ruling.,
circumventing the appeal process.
er/WSBANo.
Dated: Dec 28 2011
MOTION/DECLARATION EX PARTE RESTRAINING ORDER

Margaret Butcher
Print or Type Name
CASE NO.: CV-OC-2011-13288
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I HEREBY CERTIFY that on the 28
day of December, 2011,
pursuant to Rule 20 (and the attorney general of Idaho pursuant to
§ 67-1401(1), Idaho Code). I caused true and correct copies of the
foregoing documents to be served upon the following listed below
Attorney
Derrick J. O'Neill, PLLC.
Representing: Routh Crabtree and Olsen, PS
300 Main St Suite 150.
Boise, ID. 83702
DATED THIS

By: US Mail - Personal Delivery_ __

28 day of DEC

- - - - -,

2011
Pro SE
Attorney's Signature

(When certification is made by a party instead of the party' s
attorney the following affidavit must be executed pursuant to
I.A.R. Rule 17(i))
State of Idaho

)
)
)

County of
ADA

l'1A--/l....G.~fl!f;r

A.

SS.

deposes and
says: That the party is the appellant in the above-entitled
appeal, and that all statements in this notice of appeal are true
and correct to the best of his or her knowledge and belief.
ll4rC,1-f/£!C-

, being sworn,

S'atllre
Subscribed and Sworn to before me this
(SEAL)

QfPlant

. . , ~71+
_=-_ff_ day of

Dti.c. , 20 Li_.

Residence
Ii )l,-f7, ~ /;It ·7
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DEC 28 2011

CHRISTOPHER D. RICH, Clerk
By SHARY ACBOTI"
OEPIJTy

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

2

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

3
4

FEDERAL HOME LOAN MORTGAGE
CORPORATION,

5

Plaintiff/Respondent,

6
7

vs.

Case No. CVOC-11-13288
ORDER DENYING MOTION FOR EX
PARTE RESTRAINING ORDER

8
9

MARGARET A. BUTCHER, DENNIS D.
BUTCHER,

10

Defendants/Appellants.

11

12

On November 25, 2011, Judge Christopher Bieter entered an order granting the Plaintiffs
13
14

Motion for Summary Judgment. On December 9, 2011, the Defendant/Appellant Margaret A.

15

Butcher filed a Notice of Appeal. The case was assigned to the Honorable Judge Kathryn A.

16

Sticklen, District Judge.

17
18
19

On December 14, 2011, Judge Sticklen entered an Order Governing Procedure on Appeal.
Among other things, Judge Sticklen ordered the Appellant, Ms. Butcher, to order and pay for the
estimated cost of the transcript within 14 days after the filing of the Notice of Appeal, that is, by

20

December 23, 2011. On December 16, 2011, the Appellant filed a Motion and Affidavit for Fee
21

Waiver. It does not appear in the record that the motion has yet been considered.
22
23

On December 28, 2011, the Appellant filed a motion for an ex parte restraining order to

24

prevent the Plaintiff/Respondent from "transferring, removing, encumbering, concealing or in any

25

way disposing of ... [the subject property]."

26
ORDER-1
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In her instant motion, the Petitioner states that she is in fear of losing her home through
2
3
4

5
6

eviction without a TRO in place before her case can be heard by the appellate court.

In her motion, the Appellant declares that among other things, the Respondent filed a
Motion and Notice of Temporary Stay Pending Appeal.
Accepting for purposes of this analysis the Appellant's declaration that the Respondent
filed a Notice of Temporary Stay Pending Appeal, no other evidence of which appears in this file,

7

it appears that the irreparable injury the Appellant fears is unfounded.
8

Furthermore, the Court finds nothing in the Appellant's instant motion to justify why the
9

10
11

Court should issue the requested order without notice to the Respondent.
Therefore, the Motion/Declaration for Ex Parte Restraining Order is hereby denied.

12
13
14
15
16

17
18
19

20
21

22
23
24
25

26
ORDER-2
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CERTIFICATE OF SERVICE

3
4
5
6

I, Christopher D. Rich, the undersigned authority, do hereby certify that I have mailed, by
United States Mail, on this

c'1

_.21 day of December, 2011, one copy of the foregoing as notice

pursuant to Rule 77(d) I.C.R. to each of the attorneys ofrecord in this cause in envelopes

7

addressed as follows:
8
9
IO
1l

12

Margaret Butcher
10512 W. Achillea St.
Star, ID 83669
Derrick J. O'Neill
ROUTH CRABTREE OLSEN, PS
300 Main St, Ste 150
Boise, ID 83 702

13

CHRISTOPHER D. RICH
Clerk of the District Court
Ada County, Id

14
15

B

16
17
18
19
20
21
22
23
24
25
26
ORDER-3
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Lance E. Olsen/ISB #7106
Derrick J. O'Neill/ISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
Boise, Idaho 83702
Telephone: 208-489-3035
Facsimile: 208-854-3998
derrick@oneillpllc.com

CHRISTOP!·iCR D, F'.1CH, Clerk
By L·~1,~i.'\ 111.~"·~Z:S
DCPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff,

vs.
MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does 1-10, whose true
identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,
Defendants.

~~~~~~~~~~~~~-

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CVOC 1113288
NOTICE OF HEARING RE:
DEFENDANTS' MOTION TO STAY
EXECUTION OF THE ORDER OF
EJECTMENT AND RESTITUTION
Date: February 16, 2012
Time: 2:30 p.m.

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring on for hearing
Defendants' Motion to Stay Execution of the Order of Ejectment and Restitution before this
Court on the 16th day of February, 2012 at the hour of 2:30 o'clock p.m., or as soon thereafter

as counsel can be heard before the Honorable Kathryn A. Sticklen of the above-entitled Court at
the Ada County Courthouse, 200 W. Front Street, Boise, Idaho.

NOTICE OF HEARING RE: DEFENDANTS' MOTION TO STAY EXECUTION OF THE OR.PER OF EJECTMENT AND
RESTITUTION - Page I
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FAX 208 l!.3998 O' Nei.11 Law PLLC

~

DATED This

\q

•

il!003/003

day of January, 2012.

ROUTH CRABTREE OLSEN, P.S.

By:

CERTIFICATE OF SERVICE

Ji

I HEREBY CERTIFY that on the
day of January, 2012, I caused a true and correct
copy of this document to be served upon the following listed below:
Margaret A. Butcher
10512 W. Achillea Street

_lLUSMail

Star,ID 83669

NOTICE OF HEARING RE: DEFENDANTS' MOTION TO STAY EXECUTION OF THE ORDER, OF EJECTMENT AND
RESTITUTION - Page 2
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MARGARET BUTCHER
Defendant Appellant Pro Se
10512 W. Achillea St. Star ID, 83669
Phone:208-412-1975

NO
AM. _____F-'I~~ ~b

FEB 16 2012
CHRISTOPHER D. RICH, Clerk
By CHRISTINE SWEET
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA OF THE STATE OF IDAHO
FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff-Respondent

CASE No. CVOC 20111113288

MOTION: DECLARATORY RELIEF
AND QUIET TITLE

v.
MARGARET A BUTCHER,
Dennis D. Butcher and John Does 1-10
as Occupants of the Premises Located at
10512 W. Achillea St. Star Id 83669
Defendant-Appellant

TO: THE ABOVE NAMED RESPONDENT, Federal Home Loan Mortgage Corp AND THE
PARTY'S ATTORNEY'S, Derrick J.O'Neill, PLLC. Routh Crabtree and Olsen, PS, 300 Main
St Suite 150, Boise, ID. 83702 AND THE CLERK OF THE ABOVE -ENTITLED DISTRICT
COURT, NOTICE IS lIEREBY GNEN THAT:
1) THE APPELLANT: Margaret A Butcher a DECLARATORY RELIEF AND QUIET

TITLE against ABOVE NAMED RESPONDENT to District Court from Magistrate Court:
Summary Judgment: Order of Ejectment and Restitution, entered in on the 22 day of NOV,
Honorable Judge Bieter presiding.
2) That the party has a right to DECLARATORY RELIEF AND QUIET TITLE to the Idaho
Supreme Court, and judgment described paragraph 1 above are appealable orders under and
pursuant to RULE [e.g.(1 l(a)(2))(12(a))] IAR Law and statute including but not limited to
FRCP 1 l(B), 56(F)(G),(C)(2),(C), (l)(A)(B), (2),(3), (4)(D)(E), 60(B) §1692 F(6), et seq, DCC.Article 8-8-101 Et Seq. Title 42 USC: Titlel 1, 361, 362, 12 USC.§ 250, Statutes including, but
not limited to IC§ 6, 15, 28, 41, 45, 55 Et Seq.
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"The title of a purchaser at a sale under a trust deed is involved in an action in
unlawful detainer brought by him to the limited extent that he must prove his
acquisition of title by purchase at the sale, and the defendant may attack the
sufficiency of the sale." Cheney v. Trauzettel (1937) 9 Cal 2d 158, 69 P2d 832, 1937
Cal LEXIS 372; Delpy v. Ono (1937, Cal App) 22 Cal App 2d 301, 70 P2d 960, 1937
Cal App LEXIS 116; Seidell v. Anglo-California Trust Co. (1942, Cal App) 55 Cal
App 2d 913, 132 P2d 12, 1942 Cal App LEXIS 146.

"To this limited extent, as provided by the statute, title may be litigated in the
unlawfal detainer proceeding" [Cheney v. Trauzettel (1937) 9 C2d 158, 159, 69 P2d
832 ]. CCP § 1161
"The sole issue is whether Plaintiff is entitled to possession of the Property. It is
obvious that Plaintiff has NOT demonstrated in its moving papers and will
demonstrate at the hearing that Plaintiff is not entitled to possession of the Property
against Defendant, that Plaintiffproperty was not sold in accordance with Civil Code
Section 2924, and that title has been duly perfected.
There is an issue of title thus there is a triable issue of fact in this action.
Summary proceeding in unlawful detainer is subject to control of equity in proper
case; hence, if defendant in such action possessed valid equitable rights in property
that would make it inequitable for plaintiff to proceed, defendant could, by seeking
injunction in quiet title suit pending between parties, prevent plaintiff from
proceeding." Byrne v. Baker (1963, Cal App 2d Dist) 221 Cal App 2d 1, 34 Cal Rptr
178, 1963 Cal App LEXIS 2099.
Law Evidence
"To prevail, in action by vendee against vendor for removal of vendor from premises
and award of damages for withholding possession, plaintiff must prove affirmatively
that property was "duly sold" and that "the title under the sale has been duly
perfected, " and, contrary to rule applying to unlawful detainer where landlord-tenant
relationship is involved, title thus becomes issue.::_ Kessler v. Bridge (1958, Cal App
Dep't Super Ct) 161 Cal App 2d Supp 837, 327 P2d 241, 1958 Cal App LEXIS 1814.

"Homeowners cannot be evicted, consistent with due process guarantees, without
being permitted to raise affirmative defenses which if proved would maintain their
possession and ownership. Accordingly, in an unlawful detainer action brought in
municipal court by a corporation that had acquired title to homeowners' property
through a loan transaction after the homeowners had defaulted on a prior loan, the
homeowners were entitled to defend the eviction action based on their claims offraud

000683
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and related causes which they asserted; therefore the action necessarily exceeded the
jurisdiction of the municipal court and could not be tried there. " Asuncion v.
Superior Court of San Diego County (1980, Cal App 4th Dist) 108 Cal App 3d 141,
166 Cal Rptr 306, 1980 Cal App LEXIS2038.
"The title of a purchaser at a sale under a trust deed is involved in an action in
unlawful detainer brought by him to the limited extent that he must prove his
acquisition of title by purchase at the sale, and the defendant may attack the
sufficiency of the sale." Cheney v. Trauzettel (1937) 9 Cal 2d 158, 69 P2d 832, 1937
Cal LEXIS 372; Delpy v. Ono (1937, Cal App) 22 Cal App 2d 301, 70 P2d 960, 1937
Cal App LEXIS 116; Seidell v. Anglo-California Trust Co. (1942, Cal App) 55 Cal
App 2d 913, 132 P2d 12, 1942 Cal App LEXIS 146.
28-3-306,
TITLE 28, COMMERCIAL TRANSACTIONS, CHAPTER 3,UNIFORM
COMMERCIAL CODE -- NEGOTIABLE INSTRUMENTS, PART 3.,
ENFORCEMENT OF INSTRUMENTS
28-3-306. CLAIMS TO AN INSTRUMENT. A person taking an instrument, other
than a person having rights of a holder in due course, is subject to a claim of a
property or possessory right in the instrument or its proceeds, including a claim to
rescind a negotiation and to recover the instrument or its proceeds. A person having
rights of a holder in due course takes free of the claim to the instrument.

"A counterclaim contains assertions that the defendant could have made by starting a
lawsuit if the plaintiff had not already begun the action. A purchaser of the property
as described in the statute, who starts an unlawful detainer proceeding to evict an
occupant in possession, must show that he or she acquired the property at a regularly
conducted sale and thereafter "duly peifected" the title" [CCP § 1161a; Vella v.
Hudgins (1977) 20 C3d 251, 255, 142 CR 414, 572 P2d 28 ].
"The sole issue is whether Plaintiff is entitled to possession of the Property. It is
obvious that Plaintiff has NOT demonstrated in its moving papers and will
demonstrate at the hearing that Plaintiff is not entitled to possession of the Property
against Defendant, that Plaintiffproperty was not sold in accordance with Civil Code
Section 2924, and that title has been duly perfected.
There is an issue of title thus there is a triable issue of fact in this action.
Summary proceeding in unlawfal detainer is subject to control of equity in proper
case; hence, if defendant in such action possessed valid equitable rights in property
that would make it inequitable for plaintiff to proceed, defendant could, by seeking
injunction in quiet title suit pending between parties, prevent plaintiff from
proceeding." Byrne v. Baker (1963, Cal App 2d Dist) 221 Cal App 2d 1, 34 Cal Rptr
178, 1963 Cal App LEXIS 2099.
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Evidence

"To prevail, in action by vendee against vendor for removal of vendor from premises
and award of damages for withholding possession, plaintiff must prove affirmatively
that property was "duly sold" and that "the title under the sale has been duly
perfected, " and, contrary to rule applying to unlawful detainer where landlord-tenant
relationship is involved, title thus becomes issue.::_ Kessler v. Bridge (1958, Cal App
Dep't Super Ct) 161 Cal App 2d Supp 837, 327 P2d 241, 1958 Cal App LEXIS 1814.
"Homeowners cannot be evicted, consistent with due process guarantees, without
being permitted to raise affirmative defenses which if proved would maintain their
possession and ownership. Accordingly, in an unlawful detainer action brought in
municipal court by a corporation that had acquired title to homeowners' property
through a loan transaction after the homeowners had defaulted on a prior loan, the
homeowners were entitled to defend the eviction action based on their claims offraud
and related causes which they asserted; therefore the action necessarily exceeded the
jurisdiction of the municipal court and could not be tried there. " Asuncion v.
Superior Court of San Diego County (1980, Cal App 4th Dist) 108 Cal App 3d 141,
166 Cal Rptr 306, 1980 Cal App LEXIS2038.
"The title of a purchaser at a sale under a trust deed is involved in an action in
unlawful detainer brought by him to the limited extent that he must prove his
acquisition of title by purchase at the sale, and the defendant may attack the
sufficiency of the sale." Cheney v. Trauzettel (1937) 9 Cal 2d 158, 69 P2d 832, 1937
Cal LEXIS 372; Delpy v. Ono (1937, Cal App) 22 Cal App 2d 301, 70 P2d 960, 1937
Cal App LEXIS 116; Seidell v. Anglo-California Trust Co. (1942, Cal App) 55 Cal
App 2d 913, 132 P2d 12, 1942 Cal App LEXIS 146.

.!

I. INTRODUCTION
1) Court's finding of fact show no account for particular factual circumstances in this case.

''practicalities and peculiarities of the case" Mullane v. Central Hanover Bank & Trust Co., 339
U.S. 306, at 314-315, Pp. 7-12.
2) Respondent claims right to recover under statutes of the State of Idaho by means of statutory
right, in which Respondent did not abide by the same.
3) Respondent's Motion Memorandum and accompanying affidavits, accepted by the Court,
were not filed within time requirements ofIRCP 7(b)(3). Appellant's right to respond was
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thwarted by the Respondent and the court. Thus, Appellant was denied her day in court IRCP
Rule 56(d).

4) Appellant respectfully pleads the court to treat her response to Respondent's Motions as
proper designation IRCP Rule 13(f),Rule 8(c).

TIMELINE
1) NOV 21 2011 Respondent filed Motion Memorandum.

2) NOV 22 2011 Hearing, Magistrate Court, Honorable Judge Bieter
3) NOV 23 2011 Respondent Motion Memorandum copy received by Appellant

4) DEC 5 2011 Appellant Motion RE: Brief Motion Memorandum filed-Post Hearing
II. APPLICATION OF STANDARD OF REVIEW I.R.C.P. 56(C) ET. SEQ

Magistrate Court's Finding of Fact: "The standard for summary judgment is well
established in Rule 56, Idaho Rules of Civil Procedure and Idaho case law. The moving
party is entitled to judgment as a matter of law if there is no genuine issue as to any
material fact."
IRCP 56(c) COMMITTEE NOTES ON RULES-2010 amended "issue" to "dispute" reflects
focus of summary-judgment determination.
Accordingly, before, "The moving party is entitled to judgment as a matter of law" only if the
moving party shows no "genuine dispute" as to any material fact exists and Respondent fails
here as a matter of law. Therefore, Respondent has not met the burden to remove genuine
disputed facts and fails to show that no evidence exists in support Appellant's case, which then
case must be reviewed. id.
ID. MOVING PARTY'S AFFIDAVIT PRIMA FACIE-ABOVE NON MOVING PARTY

"This Court liberally construes all disputed facts in favor of the nonmoving party, and
all reasonable inferences drawn from the record will be drawn in favor of the
nonmoving party. Id. If reasonable persons could reach differing conclusions or draw
conflicting inference from the evidence presented, then summary judgment is
improper. McPheters v. Maile, 138 Idaho 391, 394, 64 P.3d 317, 320(2003)"
Lawrence Spencer v. Dee Jameson Davidson Trust Co, Doc No. 34517, Idaho, Justice
BURDICK, Feb 2009, Opinion No.85, Filed: June 16, 2009
1) Magistrate Court finding of fact gives more weight to moving party's affidavits as,

"shall be

"prima facie " evidence in any court of the truth of the recitals and affidavits. " over and above
non-moving party's affidavits. Consequently, the court's fmding of fact created a discrepancy
between the court's obligation, "... liberally construes all disputed facts in favor of the

nonmoving party" and in opposition to the non-moving party's right, "drawn in favor of the
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nonmoving party"

2) Respondent submitted conflicting affidavit(s) and related documents to support its claims to

the court and into ADA County Records after the fact, more than six months after the auction
date of property of MAY 16 2011, as well as not in accordance to Idaho Statutes. The
aforementioned affidavit(s) now currently affixed to the Trustee's Deed, were not available for
the action sale date of MAY 16 2011 and therefore, not pursuant to Idaho Statutes
3) Respondent's affidavits conflict with Respondent's previously submitted affidavits, moreover,

affidavits also conflict with non-moving party's affidavits.
4) Court's finding of fact inconsistent with Idaho Supreme Court rulings, in FHLMC v Appel
5) Above facts 1) through 4), draws reasonable inference to the existence of genuine dispute.
IMPLICATION TO IDAHO LAW
1) Court's finding of fact in this case at hand, sets precedence challenging the SEPTEMBER 1st

2011 amended IC§ 45-1506 C, as well as the overturn of recent Idaho Supreme Court of Appeals
rulings which affirm standard of compliance with Idaho Statutes as binding.
2) According to Respondent, filing Default, whether correct or not, circumvents compliance with

Idaho Statutes. In Complaint filed, Respondent states, "Moreover, actual notice is not required
were there is a showing that the debtor was aware of the foreclosure proceedings" In Appel,

"Fed Home argues however, that"[ir] regardless" of whether the proper statutory notice
requirements were, complied with, the sale is final under IC§45-1508 and §45-1510 ..."
Federal Home Loan Mortgage Corporation v. Appel, 137 Idaho, P .3d. 434, 429 (2006).
COMPLIANCE IC § CODES THE CENTRAL ISSUE OF DISPUTE
1) Court's finding of fact, "First of all, the Idaho non-judicial foreclosure statutes have not

been repealed... "

Respondent, RE: Memorandum, Pg. 3. "As noted by Plaintiff in support of its motion for
summary judgment, Plaintiff complied with the specific provisions of Idaho's nonjudicial foreclosure statutes. Notice of those proceedings was provided as required under
Idaho Code 45-1501, et seq... In her pleadings, Defendant repeatedly states that the
Idaho's non-judicial foreclosure statutes have been repealed"
2) Appellant had not repeatedly stated that the Idaho's non-judicial foreclosure statutes have

been repealed. On the other hand, the Appellant made reference to the amended IC§ 45-1506 C,
which replaced IC§ 45-1506 on SEPT 1st 2011.

3) Appellant also cited The Supreme Court of Idaho in, Lawrence Spencer v. Dee Jameson,
Davidson Trust Co.
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"Idaho Code §45-1501 has been repealed; therefore, the statutory provisions governing
the non-judicial foreclosure of trust deeds will be referred to as IC 45-1502, et seq.
throughout the remainder of this opinion." Lawrence Spencer v. Dee Jameson,
Davidson Trust Co., No.34517, February 2009, Opinion No.:85, June 16, 2009:
4) Central in this case is whether applicable Idaho Codes were in reality followed and to what
extent do each of the Idaho Code relate to the two separate sale dates. Or, as Respondent allege
in its Complaint; claim exemption of IC§ 45-1501 et seq statutory standards of compliance.
Court's finding of fact; "The remaining issue of significance raised by Ms. Butcher's
material is whether FHLMC followed the notice provisions of Idaho Code 45-1506 and
l 506A. A review of the statutes and the uncontroverted facts, outlined by the court
above, shows that the provisions of the Idaho Code have been met".
Respondent, "Plaintiff complied with the specific provisions of Idaho's non-judicial
foreclosure statutes. Notice of those proceedings was provided as required under
Idaho Code 45-1501, et seq..." Reply Memorandum Pg. 3
5) Court's finding of fact relied on the accuracy of Respondent's affidavits attesting compliance
to "specific provisions... Idaho Code 45-1501, et seq... " and "A true and correct copy of the

Trustee's Deed was attached to Plaintiff's Complaint as Exhibit A. "
6) Yet, "Idaho Code 45-1501, et seq... " does not indicate to which specific Idaho Code
Respondent refers as to actual compliance. Hence, Appellant cited, Lawrence Spencer v. Dee

Jameson, Davidson Trust Co.
7) Respondent has claimed by affidavit, completion and compliance with IC § 45-1506, then

completion and compliance to IC§ 45-1506 B, and then followed by completion and compliance
with IC§45-l 506A.
8) The Court's finding of fact settled on IC §45-1506 and IC§45-1506 A, but The Court's
finding does not specify which IC statute for which sale date was followed to completion, nor
does the Respondent actually show completion of any Idaho Codes.
9) Respondent followed several steps for several Idaho Codes, however, Respondent also
missed various steps of completion as to recording, publishing, posting, notice, postponement
announcement, and time lapse, and recording deadlines for rescinded canceled sale date of OCT
15 2010, and for the sale date of MAY 16 2011, pursuant IC§ 45-1506 and IC§ 45-1506 Band
then IC § 45-1506 A.

000688

'

•

'

LIST OF FACTS OF RECORD

I. NOV 21 2011 FHLMC filed Motion Memorandum. (late-post hearing)
2. NOV 22 2011 Magistrate Court Hearing before Honorable Judge Bieter. (continuance)
3. NOV 23 2011 Respondent's Motion Memorandum copy received. (reply-late post hearing)
4. NOV 25 2011 Magistrate Judge Granted Motion for Summary Judgment (premature)
5. OCT 15 2010 ''Notice of Service" for sale (sale date rescinded before "notice")
6. OCT 15 2010 Posting of Property (did not occur)
7. OCT 15 2010 Affidavit to Posting of Property (missing)
8. MAY 16 2011 Posting of Property (did not occur)
9. MAY 16 20 II Affidavit Posting of Property (missing)
10. MAY 16 2011 (mail notice not received)
11. MAY 16 2011 Serving of Notice for Sale date (did not occur)
12. MAY 162011 Proof of Serving Notice for Sale date. (missing)
13. MAY 16 2011 Advertisements publishing (timelines non-compliant to IC§ 45-1506 et.seq)
14. MAY 16 2011 Advertisements recording (timelines non-compliant to IC§45-1506 et.seq.)
15. MAY 16 2011 Proof of Notice of Mailing (missing- not recorded)
16. MAY 20 2011 "Affidavit of Compliance" filed in ADA County. (after auction sale)
Basically IC § 45-1506 states that personal service made upon an adult occupant who is also
someone required to be mailed a notice of sale and that was actually mailed the notice of sale
and a copy of the notice of sale posted on the property...then an affidavit of mailing notice of
sale and an affidavit of posting and publication of notice of sale recorded in the mortgage records
in the counties in which the property described in the deed is situated at least twenty (20) days
prior to the date of sale.
45-1506(8) line 5 -The trustee may postpone the sale of the property upon request of

the beneficiary by publicly announcing at the time and place originally fixed for the
sale, the postponement to a stated subsequent date and hour. No sale may be
postponed to a date more than thirty (30) days subsequent to the date from which the
sale is postponed. A postponed sale may itself be postponed in the same manner and
within the same time limitations as provided in this subsection
The trustee shall make the above affidavit attached to or incorporated in
the trustee's deed and available for inspection at the time of sale which contains
mailings and publishing of Notice of the rescheduled sale and when the stay became
effective.
45-l506A
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AFFIDAVIT- IC§45-1506 B POSTPONEMENT FOR OCT 15 2010
IC§45-1506 B Postponement of Sale-Intervention of Stay (3) Part 1, ... (3) If the
foreclosure has proceeded in compliance with all requirements of subsections (2)
through and including(6),of section 45-1506, Idaho Code, prior to the intervention of
the stay...then at the time appointed for the original sale, the trustee shall announce
the date and time of the rescheduled sale to be conducted at the place originally
scheduled and no further or additional notice of any kind shall be required".
NWT "AFFIDAVIT OF COMPLIANCE" FOR MAY 16 2011 SALE DATE
1) NWT's "Affidavit of Compliance" as to completion of (1) through (6), for IC § 45-1506 B.
and states, "By Reason ofAutomatic Stay" as reason for sale date postponement.
2) Notarized on MAY 18 2011, in the State of Washington, two days after sale.
3) Recorded in ADA County on MAY 20 2011, four days after the sale date.
4) Does not show OCT 15 2010 sale date was ''postponed" by uninterrupted announcement
every 30 days for the 214 days, pursuant to I.C § 45-1506 B (3)
5) Subsequently, on NOV 23 2011, FHMLC submitted alternate Affidavits to the court which
were never recorded in ADA County and which statements contained within conflict with the
preceding MAY 20, 2011 "Affidavit of Compliance"
6) In view of this fact, FHLMC appears to admit it did not comply with IC § 45-1506 B, as

sworn in "Affidavit ofCompliance" recorded on MAY 20, 2011.
XI. POSTING OF PROPERTY- IC §45-1506
1) Posting on the property did not take place for the first sale date of OCT 15 2010, pursuant to
l.C § 45-1506 (2) through (5).
2) No record of, "Affidavit of Posting of Property" in ADA County for OCT 15 2010, canceled
sale date pursuant to IC§45-1506.
3) Posting on the property did not take place for the second sale date of MAY 16 2011, pursuant
to I.C § 45-1506 (2) through (5)
4) No record of, "Affidavit of Posting of Property" in ADA County for the MAY 16 2011, sale
date pursuant to IC§45-1506.
5) Without posting of property for either sale date along with out affidavits then Respondent did
not complete: (2) through (5), IC§ 45-1506 for sale date OCT 15 2010 and:
6) Respondent did not complete (2) through (6), IC§ 45-1506 for sale date OCT 15 2010.
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7) The time lapse of 214 days -that's 7 months -between the sale dates was created by
Respondent and its Servisor of the loan, WFHM 's actions.
4) Accordingly, non competition of IC § 45-1506, excludes reliance on Statute IC § 45-1506 A
and IC§ 45-1506 B -- on up to IC§ 45-1506 B (4) 2nd line.
5) The only alternative due to Respondent's non-compliance and time lapse, pursuant to IC§ 451506 and IC§ 45-1506 Band IC§ 45-1506 A is --JC§ 45-1506 B (4)

2nd

line:

IC§45-1506 B,(4) " .. .If timely compliance under subsection (6) ofsection45-1506,
Idaho Code, is not possible, the partially completed foreclosure process shall be
discontinued and any further sale proceeding shall require new compliance with all
notice of sale procedures as provided in section 45-1506, Idaho Code"
LINE TWO, IC§ 45-1506 B (4) DICTATES I.C § 45-1506 VS. I.C § 45-1506 A
1) Only alternative is IC§ 45-1506 B (4), 2nd line, apply:

1.C§ 45-1506 B-(4), 2nd Line; " .. .If timely compliance under subsection (6) of
section 45-1506, Idaho Code, is not possible, the partially completed foreclosure
process shall be discontinued and any further sale proceeding shall require new
compliance with all notice of sale procedures as provided in section 45-1506, Idaho
Code."
2) IC§ 45-1506 B (4), 2nd line, requires new notice pursuant to 1.C§ 45-1506:
IC§ 45-1506 - " ... (6) A copy of the notice of sale shall be published in a newspaper
of general circulation in each of the counties in which the property is situated once a
week for (4) successive weeks, making(4) publishings in all, with the last publication
to be at least thirty (30) days prior to the day of sale."
3) Timeline ofl.C§ 45-1506 A (3), compared to aforementioned timeline oflC§ 45-1506:
I.C§ 45-1506 A - "(3) Notice of the rescheduled sale shall be published in the
newspaper of original publication once a week for three (3) successive weeks, making
three (3) publishings in all, with the last publication to be at least ten (10) days prior
to the day of sale" .
RECORDING REQUIRMENTS
55.The above referred to missing documents, now being presented after the fact, were not
notarized until November 18, 2011, in Washington State; six months after sale date, May 16
2011 and to date were never recorded in Idaho State, the county were the property sits, within 20
days of sale date pursuant to l.C. § 45-1506A et. seq. or 20 days before sale pursuant to I.C.§ 451506.
Therefore, statement to court, "A true and co"ect copy ofthe Trustee's Deed was attached to
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Plaintiffs Complaint as Exhibit A. " is a misrepresentation of facts.
Accordingly; Plaintiff is entitled to rely on the statutory provisions of Idaho Code 451510 which provides: "When a trustee's deed recorded in the deed records of the
county where the property described in the deed is located, the recitals contained in
the deed and the affidavits required under 45-1510 (7) shall be a ''prima
facie "evidence in any court of the truth of the recitals and affidavits. However, the
recitals and affidavits are conclusive in favor of a purchaser in good faith for value
or any successor in interest thereof "

"AFFIDAVIT OF COMPLIANCE"
MAY 18 2011, "Affidavit ofJeff Stenman" FRCP 11 (B), 56, (C)(2), IC§ 55-902, IC§ 55-816,
IC§ 55-909, IC § 55-908, IC§ 28-9-102(A)(43)
1) NWT's "Affidavit ofCompliance" states "rescheduled" sale date of MAY 16 2011

2) NWT's "Affidavit of Compliance" declares "By Reason ofAutomatic Stay" as the grounds for
postponement of sale date.
3) NWT's "Affidavit of Compliance" asserts completion of (1) through (6), for IC§ 45-1506 B.
4) The "Affidavit of Compliance" was notarized on MAY 18 2011, in the State of Washington,
two days after sale.
5) The "Affidavit of Compliance" was recorded in ADA County, on MAY 20 2011, four days
after the sale date.
6) The "Affidavit of Compliance " does not show the sale date of OCT 15 2010 was ''postponed"
by uninterrupted announcement every 30 days for the 214 days, pursuant to LC§ 45-1506 B (3)
7) Subsequently, on NOV 21 2011, FHMLC "submitted contemporaneously within" Motion

Memorandum, the "Affidavit of Jeff Stenman" for "Affidavit of Certified Mail" to the court
almost seven months after auction sale date, after the fact.
8) "Affidavit ofJeff Stenman" for "Affidavit ofCertified Mail" never recorded in ADA County.
9) Statements within "Affidavit of Jeff Stenman" for "Affidavit of Certified Mail" are in conflict
with the preceding MAY 20, 2011 "Affidavit of Compliance"
10) In view of this fact, FHLMC appears to admit it did not comply with IC § 45-1506 B, as
sworn in "Affidavit of Compliance" recorded on MAY 20, 2011.

NOV 18 2011, FHLMC FILED ADDITIONAL AFFIDAVITS
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Of2. Notice of the sale was sent by certified mail to Ms. Butcher on June 16, 2010 and 8.
Notice of the rescheduled Trustee's sale, setting the sale for May 16, 2011 at 1l:OOam at 202
S. Cole in Boise, Idaho, was sent by certified mail to Mr. Butcher on April I, 2011.

1) In lieu of recording in ADA County, on NOV 21 2011, "Affidavit of Jeff Stenman" for

"Affidavit of Certified Mail" were declared prima facie it followed notification requirements,
pursuant to IC§ 45-1501 et. seq, as FHLMC's Exhibit "A"
2) Affidavits were notarized in State of Washington, almost seven months after the MAY 16
2011, sale date.
3) Affidavits were also not recorded in ADA County, were property is situated, pursuant to IC§
45 1506, 20 days of sale date, along with copies of unopened mail envelopes marked,

"Unclaimed, Return to Sender, Undeliverable" also not recorded in ADA County.
4) Above mentioned affidavits was attached on or about NOV 21 2011, into the MAY 16th 2011

"Trustee's Deed" in ADA County records.
5) FHLMC does not cite aspecificly, Idaho statute complied with, merely IC§ 45-1501 et. seq,
6) On NOV 22 2011, after the court hearing, FHLMC's council, Mr. O'Neill ofRCO displayed

the unrecorded required mail notices to Ms Butcher and Mr McCluskey and acknowledged that
the required mail notices were returned, and unopened.
7) On NOV 23, 2011, the day after the hearing, Ms Butcher received a copy of the unrecorded

"Affidavit of Certified Mail" required mail notices, affixed to the "Affidavit ofJeff Stenman" and
copies of unopened mail envelopes, "Unclaimed, Return to Sender, Undeliverable" along with
the a copy of FHLMC's Motion Memorandum filed on NOV 21 2011.
8) Affidavits indicate that NWT had first hand knowledge that Ms Butcher did not receive notice
due her pursuant to IC§ 45-1506.
NOTICE - OBSOLETE TIMELINE
1) The notification and recordation process for the first sale date of OCT 15 2010 was stopped by
the cancellation sale date as a result of HAMP- well before Ms. Butcher filed Bankruptcy.
2) FHLMC must implement a loss mitigation option or had to start foreclosure proceedings
within six months. FHLMC did not comply:
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"For all mortgages, lenders must implement a loss mitigation option or initiate
foreclosure within six months of the default date. "
Sec 4 pg 37 (a) Attorney General's Report on the Idaho Housing Crisis and How
Stakeholders Can Facilitate Cooperative Solutions, Consumer Protection Division,
Lawrence Wasden, Attorney General (FEB 2011)
3) A time lapse exists of 214 days, not affected by lifted bankruptcy stay, between the OCT 15
2010 cancelled sale date and the MAY 16 2011, sale date
4) A span of 18 months exists between DEC 14 2008 WFHM Default letter and start of
foreclosure filed on MAY 27 2010.
5) Computation Application: IC§ 45-1506 B (4), 2nd line, " .. .lftimely compliance under
subsection (6) of section 45-1506, Idaho Code, is not possible ..."id.

"NOTICE" v. "VALID NOTICE"
"... when notice is a person 's due, process which is a mere gesture is not due
process... " See Robinson v. Hanrahan, 409 U. S.38 (per curiam), and Covey v. Town of
Somers, 351 U. S. 141. "The means employed must be such as one desirous of
actually informing the absentee might reasonably adopt to accomplish it. •. It is
unlikely that a person who actually desired to inform an owner about an impending
tax sale of a house would do nothing when a certified letter addressed to the owner is
returned unclaimed .•. Using certified mail provides..• documentation of personal
delivery and protection against false claims that notice was never received.
That added security, however, comes at a price-the State also learns when notice
has not been received. ... "
Jones v. Flowers Et Al. Certiorari to the Supreme Court of Ark, No. 04-1477, Argued
Jan 17, 2006- Decided April 26, 2006; quoting, e.g., Pp. 4-12.(a) Mullane v. Central
Hanover Bank & Trust Co., 339 U. S. 306, Pp.4-6, Mullane, 399, U. S., at 315.
See Robinson v. Hanrahan, 409, U.S. 38, (percuriam), and Covey v. Town of
Somers, 351 U. S.141. I Pp.12-17.359, Ark. 443, S. W. 3d, reversed and remanded.
"ACTUAL NOTICE" FOR OCT 15 2010
1) In Appel, According to the Idaho Supreme Court of Appeals, "actual notice" can not

substitute for compliance with the notice provisions. id.

"Even if the appellants did have notice of the sale, it may not have made a
difference. We are dealing here with nonjudicial trust deed foreclosure. The
procedures to foreclose on trust deed outside of the judicial process provide the
express-lane alternative to foreclosure in the judicial system and strip borrowers of
protections embedded in a judicial foreclosure. As our Court of Appeals has
correctly observed, strict compliance with the notice provisions is required" Federal
Home Loan Mortgage Corporation v. Appel.
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2) "Notice" was not served to Ms Butcher. Instead "Notice" was served to a Mr McCluskey,
who is not the borrower and is not on the mortgage note or deed of trust and for that reason, was
not mailed a notice of sale, pursuant to IC§ 45-1506.
l.C§ 45-1506 ... a person to whom the notice of sale was required to be mailed ...
Provided, further, that ifthe adult occupant personally served is a person to whom
the notice of sale was required to be mailed (and was mailed) ...

".. An occupant is not charged with acting as the owner's agent in all respects ... "
Jones v. Flowers Et Al. Certiorari Arkansas No.: 04-1477, Argued Jan 17, 2006Decided Apr 26, 2006, (Quoting McDonald v. Mabee, 243 U.S. 90, 91)
(See Affidavit of Mr McCluskey attached as Exhibit

i?;,, )

SUFFICIENCY OF NOTICE REQIDRED UNDER IC§- ET. SEQ.
Northwest Trustee Services Inc. Trustee, Todd Henderson, confirmed to Ms Butcher that the first
sale date of OCT 15th 2010, was rescinded due to HAMP loan modifications enrolment process.
On or about MAY 18th 2010, Ms Butcher received a letter that stated the time of day, month, and

year of a sale - but not an actual date. Ms Butcher called NWT and spoke with Henderson, the
NWT, assigned Trustee. Ms Butcher stated the Letter says, "TRUSTEES SALE Guarantee or

Trustee Sale; sale date /time OCT. 2010 at 11:00 am-but no actual date stated" Henderson
stated, " ... the sale was rescinded... that's why there is not a day specified. .. " Ms Butcher called
WFHM. WFHM Representative confirmed the sale date was still rescinded because of HAMP.

~See Affidavit attached as Exhibit~
OCT 15 2010 NWT SERVICE OF NOTICE - INVALIDATED
1) On or about June 17th 2010 a man came to the Ms Butcher's home. Mr. Mc Cluskey answered
the door. The man, identifying himself as a "broker" and he bought the house and thought it was
not occupied. Mr. Mc Cluskey informed the broker Ms. Butcher was in the HAMP program. The
man handed Mr. Mc Cluskey a paper and to call with any questions. Mr. Mc Cluskey gave the
paper to the Ms. Butcher.

(See Affidavit of Mr McCluskey attached as Exhibit

A->

2) The papers were dated MAY 18 2010, and stated, "Notice of Insurance Policy" First
American Title Co. Premium Amt.: $ 805.00, Name of The Assured: Northwest Trustee
Services, Inc., Routh Crabtree Olson, P.S., and Wells Fargo Bank, Na."
3) Again, Ms Butcher called WFHM and the WFHM Representative stated the papers were just,

"routine insurance papers" Again, WFHM Representative confirmed the canceled sale date was
still rescinded due to HAMP Enrolment.

(See Affidavit attached as Exhibit-~)
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4) Again, Ms Butcher called NWT Trustee, and spoke with Todd Henderson and agam,
Henderson reconfirmed that the sale date was still canceled due to her HAMP Enrolment.
Henderson assured Ms Butcher, asking her how she was doing and how she was coming along
with her HAMP modification. Ms Butcher thanked Mr. Henderson for his "help" and working
with her through this wonderful HAMP program as a "God Send" in her situation. She thanked

him for his "encouragement"

"... a course of conduct is undertaken that is reasonably calculated to instill a sense of reliance
thereon by the grantor" See Cox v. Helenius, 103 Wn.2d 383, 388, 693 P.2d 683 (1985)
5) At no time did WFHM or Trustee, Todd Henderson let Ms Butcher know the papers she asked
each about were actually a "Notice ofService" for the canceled sale date of OCT 15 2010, or the
identity of the "broker" as their "server" when asked. (See Affidavit attached as Exhibit

)

DUE DILIGENCE, ORDINARY CARE, AND BREACH OF FIDUCIARY DUTY
1) Northwest Trustee inc. and WFHM had a duty to Ms Butcher for meaningful notice, not in a

misleading way, but Northwest Trustee inc. and WFHM failed to provide adequate notice.

National Life Insurance Company v. Silverman, Jones v. Flowers et al. Certiorari, The Supreme
Court ofArk. Mullane v. Central Hanover Bank & Trust Co., Pp. 4-6.(b) 399 U.S., at 315.
2) NWT Trustee, Todd Henderson, and WFHM Representatives misled Ms Butcher to the true
nature of the papers as just "routine insurance papers" and not "Notice ofService " which voids
the spirit, purpose, and principle of notice.

"The trustee is appointed by the parties to act on behalf of both the lender and the
borrower. The trustee is not a signatory to the Deed of Trust and neither provides
nor is provided with, any consideration. " Robert W Lettenmaier, and Alpha
Foundation v. Federal Home Loan Mortgage Corporation, Mortgage Electronic
Registration Systems, Inc., Wells Fargo Bank, N.A., and Northwest Trustee Services,
Inc., No.Cv-11-156-Hz.a, Oregon, Portland Division U.S. District Court, D. May 20,
2011
3) In Cox v. Helenius, 103 Wn.2d 383, 388, 693 P.2d 683 (1985), the Washington Supreme
Court adopted the following view:

"Because the deed of trust foreclosure process is conducted without review or
confrontation by a court, the fiduciary du'ty imposed upon the trustee is
"exceedingly high "···
(1) The trustee is bound by his office to use diligence in presenting the sale under
every possible advantage to the debtor as well as the creditor;
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(2) The trustee must take reasonable and appropriate steps to avoid sacrifice of the
debtor's property and his interest;
(3) A course of conduct is undertaken that is reasonably calculated to instiJl a sense
of reliance thereon by the grantor, that course of conduct can not be abandoned
without notice to the grantor; and
(4) When an actual conflict of interest arises between the roles of attorney for the
beneficiary and trustee, the attorney should withdraw from one position, thus
preventing a breach offiduciary duty. "id.

4) In, Blodgett v. Martsch, 590 P.2d 298 (UT 1978), The Supreme Court stated that, "the duty
of the trustee under a trust deed is greater than the mere obligation to sell the pledged
property__ it is a duty to treat the trustor fairly and in accordance with a high punctilio of
honor. " id.

The Supreme Court in Blodgett went even further and found that the breach of this confidential
duty may be regarded as constructive fraud. The general rule is summarized in Nelson &
Whitman, Real Estate Finance Law, (West Publishing Co., 3d Ed.1994) §7.21: See also McHugh
v. Church, 583 P.2d 210, 214 (Alaska 1978). See also National Life Insurance Company v.
Silverman, 454 F.2d 899, 915 (D.C. Cir. 1971), in which the court stated that:
"the same good faith is required of trustees under a deed of trust of real estate as
is required of other fiduciaries" id.
"Knowledge that notice was ineffective was one of the "practicalities and
peculiarities of the case" taken into account, Mullane, supra, at 314-315 and it
should similarly be taken into account in assessing the adequacy of notice here"
Jones v. Flowers et al. Certiorari to The Supreme Court of Arkansas No. 041477.Argued Jan 17, 2006 -Decided April 26, 2006

TRUSTEE'S DEED
45,1509. TRUSTEE'S DEED,FORM AND CONTENTS (1) The trustee's deed to the purchaser
at the trustee's sale under this act shall conform to the requirements of subsection (2) of this
section(2) The trustee's deed shall contain, in addition to a description of the property conveyed
, a recital of the facts concerning the default, the mailing and the publication of the notice of sale,
the conduct of the sale and the receipt of the purchase money from the purchaser.
45-1502. DEFINITIONS-TRUSTEE'S CHARGE (3)"Trust deed" means a deed executed in
conformity with this act.
45,1503 TRANSFERS IN TRUST TO SECURE OBLIGATION,FORECLOSURE. If any
obligation secured by a trust deed is breached, the beneficiary may not institute a judicial action
against the grantor or his successor in interest to enforce an obligation owed by the grantor or
his successor in interest unless:(a)The trust deed has been foreclosed by advertisement and sale
in the manner provided in this chapter and the judicial action is brought pursuant to sec45~1512
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1) FHLMC Statement: "A true and correct copy of the Trustee's Deed was attached to
Plaintiffs Complaint as Exhibit A ... "
2) Without duly recorded and executed documents, the Trustee's Deed presented for the May 16
2011 auction did not contain the documents required for inspection during auction.
3) Therefore, the Trustee's Deed is false according to the ADA County record.
4) Ms. Butcher seeks to void the Trustee's Sale and the Trust Deed and restore the adulterated
Trust Deed that flowed from that sale.
5) The Trustee's Deed did not contain the required documents for inspection during auction
6) Trustee's Deed states a sale date of MAY 18 2011, not MAY 16 2011.

SUMMARY OF "NOTICE" TRUSTEE'S DEED
1) Court's Finding of Fact was established on sworn affidavits, that FHLMC in reality followed
IC§ 45-1506, followed by IC§ 45-1506 A. FHLMC did not.
2) Court's Finding of Fact that IC § 45-1506 A, applied for the second sale date of MAY 16
2011, after the first canceled, rescinded sale date of OCT 15 2010.
3) Court's Finding of Fact - misses the mark - IC § 45-1506 A, could only apply for the second
sale date of May 16 2011, if in fact, IC § 45-1506, (2) through (6), had actually been carried out
for the first sale date OCT 15 2010.
4) However, as NWT had never fully complied with the original IC § 45-1506, notifications to
the standard of completion for the first sale date, because the it was canceled before Ms Butcher
ever received the "Routine insurance papers" which after the sale, she discovered were the
"notice" for the first sale date of OCT 15 2010.
5) Furthermore, Ms Butcher did not receive mailed "Notice ofSale" with the accompanying

affidavits until the day after the Hearing, on NOV 23rd 2011, almost seven months after the
auction sale of her home.
6) Comparison of "Affidavit ofJeff Stenman " for "Affidavit of Certified Mail" show notarized in

the State of Washington - but never recorded in ADA County, Idaho.
7) Conversely, Affidavits were affixed to Trustee's Deed, on or about NOV 22 2011, nearly 7

months after MAY 16 2011, sale date and thus, adulterates and nullifies the Trustee's Deed
Rule 56(e). Form of affidavits - Further testimony - Defense required. Supporting and
opposing affidavits shall be made on personal knowledge, shall set forth such facts as
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..
would be admissible in evidence, and shall show affirmatively that the affiant is
competent to testify to the matters stated therein.
IC§ 45-1506 (7) An affidavit of mailing notice of sale and an affidavit of posting (when
required) and publication of notice of sale as required by subsection (6) of this section
shall be recorded in the mortgage records in the counties in which the property
described in the deed is situated at least twenty (20) days prior to the date of sale.
IC§45~ 1506A. (4) The trustee shall make an affidavit stating that he or she has
complied with subsections (2) and (3) of this section. The trustee shall make the above
affidavit available for inspection at the time of the rescheduled sale together with any
affidavit of mailing and posting, when required, when the stay became effective. The
affidavit or affidavits shall be attached to or incorporated in the trustee's deed.
§55~808 PLACE OF RECORD

Instruments entitled to be recorded must be recorded by
the county recorder of the county in which the real property affected thereby is
situated
Also See IC§55-901, IC§55-902, IC§ 55-908, IC§ 55-909
MOTIVE
1) FHLMC rushed through the sale and then attempted to pass off IC §45-1506 A, in place oflC

§ 45-1506 B (3) Part (B) line two, requiring new notice pursuant IC § 45-1506.
2) If FHLMC's trustees, NWT Inc., had complied with notice pursuant IC § 45-1506, for the
second sale date, Ms Butcher's loan would fall under the protective shadow of the new revised
Statute - IC§ 45-1506 C, effective as of SEPT 1st 2011, which would require FHLMC to work
with Ms Butcher to complete her HAMP Loan Modification under penalty of law as revised
Statute - IC § 45-1506 C, unequivocally bans the practices perpetrated on Ms Butcher.
3) FHLMC's retort to Idaho Code Statute compliance, "Moreover, actual notice is not required

were there is a showing that the debtor was aware of the foreclosure proceedings"
.... as FHLMC stated in ... "Fed Home argues however, that"[ir] regardless" of whether the

proper statutory notice requirements were, complied with, the sale is final under!C§45-1508 and
§45-1510... " Federal Home Loan Mortgage Corporation v. Appel

"As our Court of Appeals has co"ectly observed, strict compliance with the notice
provisions is required. "
Federal Home Loan Mortgage Corporation v. Appel, 1 See Security Pacific Finance
Corp. v. Bishop, 109 Idaho 25, 28, 704 P.2d 357, 360 (1985) (quoting Patton v. First
Fed. Sav.&LoanAss'n ofPhoenix, 118 Ariz. 473, 578 P.2d 152, 156 (1978)
"This is where the distinction between a canceled sale and a postponed sale becomes
important. •. Were the Legislature to have specifically provided in the statute that no
notice of a new sale had to be given where the original sale was unconditionally
canceled. .. "
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Black Diamond Alliance, LlC. v Sherry. Kimball, Chief Justice Eismann, Justices
Burdick, J. Jones, Horton, The Supreme Court of the State of Idaho, Doc. No.: 35189,
Feb 2010, Term 2010, Opinion No.:35, Mar 25 2010.
" •..when mailed notice...Wbat is reasonable in response to new information
depends on what that information reveals ...when notice is a person's due, process
which is a mere gesture is not due process •••"
See Robinson v. Hanrahan, 409 U. S. 38 (per curiam), and Covey v. Town of Somers,
351 U.S. 141. Hess v. Pawloski, 274 U.S. 352, with Wuchter v. Pizzutti, 276 U.S. 13
"Knowledge that notice was ineffective was one of the ''practicalities and
peculiarities of the case" taken into account, Mullane, supra, at 314-315, and it
should similarly be taken into account in assessing the adequacy of notice here.••An
occupant is not charged with acting as the owner's agent in all respects... "
Jones v. Flowers Et Al. Certiorari to the Supreme Court of Arkansas No.: 04-1477,
Argued Jan 17, 2006- Decided Apr 26, 2006 (Quoting McDonald v. Mabee, 243
U.S.90, 91)
XXIV. FHLMC - IS FREDDIE MAC

"... FREDDIE MAC SERVES AS THE PROGRAM'S COMPLIANCE AGENT FOR
ALL GSE OWNED OR GUARANTEED LOANS, SERVICER PARTICIPATION IS
REQUIRED." Sec 4 pg 39 Attorney General's Report on the Idaho Housing Crisis and
How Stakeholders Can Facilitate Cooperative Solutions Consumer Protection Div.
Lawrence Wasden, Attorney General, FEB 2011
"Compliance Agent: Freddie Mac acting as a financial agent of the United States
Department of the Treasury will manage the compliance and monitoring of Servicer
performance under the Program, including performance in accordance with Freddie
Mac and Fannie Mae requirements." C65.3: Delegation of Authority (04/21/09)
16) In, Wells Fargo Home Mortgage. Inc. v. Alan Neal, No. 58, Sept. Term 2006, "the failure to

follow insurer guidelines before instituting a foreclosure action can render that proceeding
invalid. " Id. Therefore the exclusion of this issue by the court as an affirmative defense to the
Plaintiff's action is unwarranted
1) FHLMC as FREDDIE MAC, is aware or reasonably should have known Statute IC§ 45-1506

B (3) line two, requiring new notice as IC § 45-1506, applies.
2) FHLMC as FREDDIE MAC, is aware or reasonably should have known NWT did not
complete original notification pursuant IC§ 45-1506, for the original sale date of OCT 15 2010.
3) FHLMC as FREDDIE MAC, is aware or reasonably should have known of the nature of any
"Stay" caused from its own HAMP forbearance waiting period it required for HAMP enrolment.
including violation of National Housing Act, 12 U.S.C. l 70lx( c) (5)

000700

).

4) FHLMC as FREDDIE MAC, is aware or reasonably should have known that FHLMC's
affidavit "By Reason ofAutomatic Stay" is a false claim because, "FREDDIE MAC serves as the

Program's Compliance Agent" id
5) In Armacost v. HSBC Bank USA, FHLMC also claimed the statutory provisions of
IC §45-1508, and IC§ 45-1510:

"... mere compliance with the Idaho Trust Deed Act's procedural requirements does
not establish a party's substantive right to initiate non-judicial foreclosure
proceedings ••• One could not reasonably contend that compliance with a procedure
gives substantive rights not otherwise possessed. The question still remains whether
Plaintiffs right or authority to foreclose on the Property remains" Case No. IO-CV274-EJL-LMB, U S District Court for the District of Idaho, Report and
Recommendation Feb 9 2011, Honorable Larry M Boyle US Magistrate Judge
6) FHLMC claimed to establish to substantive right to initiate non-judicial foreclosure

proceedings, NWT Inc., sought dismissal because, as trustee, they had complied with procedural
requirements in Idaho's non-judicial foreclosure statute of the Idaho Trust Deed Act.
7) FHLMC is the Entity responsible for orchestrating events placing Ms Butcher into a far larger

default, foreclosure, and auction sale, from the start as the loan investor and party to the sale.
Therefore, FHLMC is not "a Bona Fide Purchaser in Good Faith." id.
8) Consequently, FHLMC is bound to FHLMC's (as Freddie Mac) council, Routh Crabtree and

Olson, and its Trustee, Northwest Trustees Inc., and its Loan Servicer, Wells Fargo Home
Mortgage, in their acts of commission and omission, leading to irregularities, possible fraud,
incomplete and lack of notifications, absent or incorrect recording, as well as false, conflicting
affidavits.

. 25. The question remains surrounding the material facts regarding the irregularities
surrounding the foreclosure which the Plaintiff had prior knowledge of its own doing and
initiated the actual trustee's sale of the property held on May 16, 2011.

"As the Court of Appeal noted" (1999) 69 Cal. App Ath 520, 530531,81 CaLRptr.2d 669: "[a] lender is not entitled to ignore information that
comes to him from outside the recorded chain of title, to the extent such
information puts him on notice of information that reasonably brings into
question the state of title reflected in the recorded chain of title." Melendrez
v. D& I Investment, Inc.(2005)127 Cal.AppAth 1238,26 Cal.Rptr.3d 413
SUMMARY OF FACTS
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1) FHLMC states, "A true and correct copy of the Trustee's Deed was attached to Plaintiff's

Complaint as Exhibit A" which swears compliance with IC§451501 et seq which conflicts with
"Affidavit Of Compliance, " as pursuant to IC §451506 B, recorded on MAY 20, 2011, and
therefore, is a misrepresentation of facts and Affidavits cancels each other out.
2) Accordingly, FHLMC's "Affidavit ofJeff Stenman" Exhibit "A" is prima facie evidence that
FHLMC had actual knowledge that Ms. Butcher did not see the envelopes or its contents and did
nothing to insure actual due notice was given.
3) Ms Butcher contends conflicting affidavits is not harmless error.
4) FRCP Rule 11 (b), 56, (c) (2), places the burden on FHLMC to show its submitted affidavit
and accompanying documents in which the Affidavit attests is admissible as presented.
5) Appellant objects to material cited to support or dispute a fact, as it cannot be presented in a
form that would be admissible in evidence.

"Knowledge that notice was ineffective was one of the "practicalities and
peculiarities of the case" taken into account, Mullane, supra, at 314-315 and it
should similarly he taken into account in assessing the adequacy of notice here"
Jones v. Flowers et al. Certiorari to The Supreme Court of Arkansas No. 041477.Argued Jan 17, 2006 -Decided April 26, 2006
5) As a result of the above fact and record, since unrecorded and missing documents and
missing and conflicting Affidavits; "... a complete, true and correct deed of trust... " - therefore
perfected- did not exist and could not have been attached to Trustee's Deed of Trust - would not
be available for inspection at auction sale pursuant to IC§45-1506 et seq. and IC§ 55-808 et seq.
6) This information was not available in the ADA County Records prior to the sale date were
not available as "Constructive Notice" so that "... document could be discovered by reasonably

prudent investigation... " (Matheson v. Harris)
7) The above stated grounds constitutes just cause for court's dismissal and rescission of the

auction sale, as both actions are fatally flawed by way of failure to timely serve notice, lack of
notice, posting, recording, and breached IC statutes, et seq., Federal Rules of Civil Procedures,
and violation/contempt of Bankruptcy court stay. Including FHLMC's submission of conflicting
notarized affidavits submitted to the court, into the ADA County record.
8) For the all reasons stated above, Ms Butcher petitioned the court an objection to FHLMC's

"submitted contemporaneously herewith" affidavits, submitted to the Court and ADA Court
Record affixed to "Affidavit of Jeff Stenman" - FHLMC's Exhibit "A" be denied by the court
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and stricken from the record as prima fascia evidence and be stricken there of, as stated in Ms.
Butcher's Motion Re: Memorandum, Case No.: CV OC 1113288, filed on DEC 5 2011, at pg.
10, No. 61, pursuant to IC§ 45-1502 et. seq FRCP, 56,(c)(2), 60(b).
9) Rule 201, matter of public record and appropriate for judicial notice. Idaho Statutes make
provision ''for invalid where a trustee's sale held pursuant to section 45-1506" further proves IC
45-1510 and IC 45-1508, do not provide a blanket mantle granting as statutory rights, but a
qualifying right only to "a bona fide purchasers for value. "

IC 45-1510. (2) Where a trustee's sale held pursuant to section 45-1506, Idaho Code,
is invalid ••• recordation of a notice of rescission of the trustee's deed shall restore
the condition of record title to the real property described in the trustee's deed and
the existence and priority of all lienholders to the status quo prior to the recordation
of the trustee's deed upon sale.

DISCOVERY ESSENTIAL
Actions Flows into Right of Possession of Property
1) Discovery is necessary in determining the full nature of irregularities committed by
Respondent and associated parties' during foreclosure sale process of the property at 10512 W
Achillea St. Star, Idaho 83669.
2) Violations ofl C§, Bankruptcy stay, HAMP, FREDDIE MAC, OCC, RESPA, FRCP, SEO
regulations including but not limited to, Securitization regulation violations, misappropriation of
funds, Secondary Investor(s) identity (s) for all transfers of Title.
3) I n February of 2012, I Received a 2011 "Costumer Account Activity Statement" from WFHM, is
still currently charging late fees of$ 45.53 a month! Letter has=# I AT 01347/001347/001348
0005 I AGP8U5 708

Facts ofLoan: on DEC of2005:
• $ 227, 500.00 property purchased
• $80,000.00 down
• 6.25%, 30 yr. fixed

•
•
•
•
•

$147,900.00 Balance
$141,972.78 Balance when I first contacted WFHM for help
$16.644.00 total payments made from o+27,09 to 06,11,10, While in HAMP
$167,180.46 Balance Went Up
Yr.2011, TaxForml099,A, $141,972.78

4) List is partial, as Discovery is not complete.
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DISCOVERY NECESSARY - MISAPPROPRIATION OF FUNDS
Court's finding of fact: "FHLMC bought the property at the May 16, 2011 sale with a credit bid
of $123,000."
"The supreme court noted that a credit hid was not a credit sale, the difference being that in
the latter the bidder would he permitted to pay at a later time, as would he the case

"if the hid

were in the form of a note or other instrument pursuant to which either a lump sum payment
or payment by installments over time would he made in the future." Id. at 247. hut the hank
was simply bidding the amount due it, and the court held that the hank's application of its hid
to the outstanding debt constituted payment of the price hid in cash." Federal Home Loan
Mortg. Corp. v. Appel, 143 Idaho 42 (2006).
Federal Home Loan Mortgage Corporation v. Appel, See Security Pacific Finance Corp.
v. Bishop, 109 Idaho 25, 28, 704 P.2d 357, 360 (1985) (quoting Patton v. First Fed. Sav.
&LoanAss'n ofPhoenix, 118 Ariz. 473, 578P.2d152, 156 (1978)
1) FHLMC's assigned a credit bid of $123,000, not the "simply bidding the amount due it"

further underscoring the amount it states is owed- $167,180.46, maybe questionable.

2) The balance of the mortgage loan was $141,972.78 at the start of 2010. Now, FHLMC states
167,180.46 is the amount owed. Yet payments received, totals over $16,000.00 during three plus
HAMP trials. Balance went up while also receiving payments.

BONA FIDE PURCHASER IN GOOD FAITH
Court's finding of fact: "Second, Ms. Butcher did not present facts or legal authority for her
contention that FHLMC cannot be a good faith purchase buyer at a Trustee's sale. "
§ 8~302'BONA

FIDE PURCHASER "Adverse Claim"; Title Acquired by Bona Fide
Purchaser 1977 (1) A 'bona fide purchaser" is a purchaser for value in good faith and
without notice of any adverse claim.

Idaho Recorder's Law Manual, Office of the Attorney General, JAN 2007 II
RECORDING A. ffistory of Recording, 2 "Statutory" a. "Constructive Notice"
pg. 4 "constructive notice," ... Idaho Code § 55-811 ...The primary purpose of the
recording statutes is to give notice to others that an interest is claimed in real
property, and thus give protection against bona fide third parties who may be
dealing in the same property.(Matheson v. Harris)
1) Court's Finding of Fact is incorrect, Ms Butcher has repeatedly, in all response motions and in

Motion of Appeal, claimed FHLMC is not a bona fide purchaser sited IC Codes, The Idaho
Supreme Court of Appeals including, Federal Home Loan Mortgage Corporation v. Appel.

FHMLC DOES NOT CLAIM TO BE BPV IN COMPLAINT
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1) FHMLC lacks standing as "a Bona Fide Purchaser in Good Faith" is a threshold issue-

FHMLC is a third party bidder-purchaser, being both grantor and grantee, pursuant to IC§ 45 et.
seq. IC § 28 et. seq. A "credit bid" is only available for a buyer who is not.
2) On MAY 16th 2011 FHMLC, placed a solitary "credit bid" for $123,000.00.
3) In Federal Home Loan Mortgage Corporation v. Appel, FHMLC claimed it was "a Bona Fide
Purchaser in Good Faith for Value "'-but the Idaho Supreme Court of Appeals disagrees.
"... requirements were not complied with, it had actual knowledge that such requirements were
not met and it cannot claim to be a good faith purchaser for value" id.
4) This time around, FHMLC in Complaint does not make the claim that it is a BPV.
Yet, in its motion for summary judgment FHMLC quotes IC§ 45-1508, but leaves out the last
half of the last line:

IC § 45-1508 FINALITY OF SALE ...Furthermore, any failure to comply
with the provisions of section 45-1506, Idaho Code, shall not affect the
validity of a sale IN FAVOR OF A PURCHASER IN GOOD FAITH FOR
VALUE at or after such sale, or any successor in interest thereof.
5) FHMLC claims contain material misrepresentations of fact and omitted facts necessary make
the stated therein not misleading. These facts stated and omitted were material to the nature of
the case and procedural history
28-2-706.SELLER'S RESALE INCLUDING CONTRACT FOR RESALE.(5)A purchaser
who buys in good faith at a resale takes the goods free of any rights of the original buyer
even though the seller fails to comply with one or more of the requirements of this section.
IC § 28-3-302. HOLDER IN DUE COURSE. "Buyer in Ordinary Course of Business"
does not include a person that acquires goods in a transfer in bulk or as security for or in
total or partial satisfaction of a money debt."
6) FHLMC makes the same claim to IC§ 45-1508 and IC§ 45-1510, as FHLMC did in
Federal Home Loan Mortgage Corporation v. Appel. However, the Idaho Supreme Court of
Appeals disagreed "... Fed Home cannot benefit from the shelter rule and may not be entitled to
the protections bestowed by§ 45-1508 or§ 45-1510." id. Therefore; rulings of Court's finding
of fact should remain consistent.
7) Moreover, apposing council: the Law Firm, Rauth Crabtree and Olsen, and Northwest Trustee

Inc., set themselves apart from "a Bona Fide Purchaser in Good Faith" its website does this as a
matter of public record: http://www.rcolegal.com/practice areas.aspx#rco.
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8) FHLMC, is not eligible for the shelter rule under IC § 45-1508 and IC § 45-1510, Nor does
mere compliance with procedural requirements establish FHLMC's substantive right, even if the
FHLMC, had complied with IC § et. seq. It did not. Armacost v. HSBC Bank USA
XXIX. FHLMC ABLE TO PLACE A CREDIT BID -IS NOT A BFP

a. Home Affordable Modification Plan (MHA-HAMP) Designed by the Department
of Treasury, the Home Affordable Modification Plan (HAMP) is one of the primary
components of the MHA program. Fannie Mae acts as Treasury's financial agent
to administer the HAMP and Freddie Mac serves as the Program's compliance
agent. For all GSE owned or guaranteed loans, servicer participation is required.
Sec 4 pg 39 Attorney General's Report on the Idaho Housing Crisis and How
Stakeholders Can Facilitate Cooperative Solutions, Consumer Protection Division
FEB 2011, Lawrence Wasden Attorney General.
1) Every Idaho statute and U.C.C, which touches on title, whether in transfer or conveyance, sale

or foreclosure, makes reference to "However" in conjunction with "a Bona Fide Purchaser in

Good Faith, for Value" or "holder in due course." - A qualifying position establishing certain
rights reserved under that statute. Therefore, its claim is a threshold issue to standing of
entitlement for certain coveted rights. A buyer that does not have this distinction, as a result
cannot lay claim to the provision in the statute that requires it, without it. Appel.
U.C.C. - ARTICLE 8 - INVESTMENT SECURITIES (REVISED 1994) § 8-302.
RIGHTS OF PURCHASER.(b)A purchaser of a limited interest acquires rights only
to the extent of the interest purchased.(c) A purchaser of a certificated security who as
a previous holder had notice of an adverse claim does not improve its position by
taking from a protected purchaser.
2) On the other hand, buyer not having this distinction under the statute can claim the right as
both grantor and grantee to place a valid credit bid, thus, the property reverts back to the bank.
FHLMC in this case took advantage of the non bona fide purchaser status recourse to place a
credit bid - albeit short of amount it also states as owed.
STANDING- NOT MATTER OF CHARACTER
1) Defining words "a Bona Fide Purchaser in Good Faith" is not redundant "surplusage"
which is not the structure of statutes. Such would violate a long standing canon of statutory
construction that terms in a statute should not be construed so as to render any provision of that
statute meaningless or superfluous "Armacost v. HSBC Bank USA. A "good faith buyer" is
unaware of any outstanding claims to that property, and is given "valuable consideration" as
part of a business transaction as a "Protected Buyer"
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"Every version ofArticle 8 has included the traditional negotiability model: Delivery of
a security certificate with any necessary indorsement to a good faith purchaser for
value who does not have notice of an adverse claim, anoints the purchaser with a
special status. 5 A "bona fide purchaser" or ''protected purchaser" takes the security
free of adverse claims and certain defenses." "Market for Information Technology"
Steven L. Harris & Charles W. Mooney, 31 Idaho L. Rev. 835, 1995
"BFP" COVETED STATUS "CLEANS" TITLE

"Separation of Promissory Note from Deed of Trust. In property law, it is an accepted
principle that one person holds both the promissory note and the deed of trust. If the
two documents are separated, the note becomes unsecured, making it impossible for the
note holder to foreclose unless the holder of the deed of trust is the note holder's agent.
Sec 2 pg 28 Attorney General's Report on the Idaho Housing Crisis and How
Stakeholders Can Facilitate Cooperative Solutions, Consumer Protection Division FEB
2011, Lawrence Wasden Attorney General
This is what "securitization" means. Furthermore, the repeated sales of the title deed
bypasses county recording statutes and are not recorded via county clerk's office, including the
bypassing of recording fees. These transactions "cloud" the title deed as multiple sales or trade
of "securitized negotiable instrument commodity" not recorded for every transfer transaction and
therefore, not available for discovery or inspection by the homeowner or anyone else without a .
forensic, because the records pertaining to the chain of title will not be recorded in the county
clerk's office for discovery as required by statute. The separation of the note and deed bypasses
the statute. Therefore, how repeated transactions were conducted is not available for inspection,
which led to substandard title deed transfers multiple times.
A foreclosure action sale creates a "Trustee's" Deed of Trust. A leading maneuver the holder
(secondary investor) of the "Securitized Negotiable Instrument" can use to clear the cloud over
the title, making a clean' break, via that Trustee's Deed, and allow the resell of the property
again, restarting the process of securitization of the negotiable instrument all over again The clincher is - the clean break can only be accomplished

if it is sold at auction to "a Bona

Fide Purchaser in Good Faith, for Value"
The actual physical property, home, and its occupants, are incidental to the process and are
seen only as a hindrance or nuisance, encumbering the "commodity"

"For all mortgages, lenders must implement a loss mitigation option or initiate
foreclosure within six months of the default date" Sec 4 pg 37 (a)
"The mortgagee may not proceed with a foreclosure sale until the borrower is
evaluated for the FHA-HAMP. If the borrower is eligible for the program and an offer
to participate is extended but not accepted, the mortgagee must consider the borrower
for other loss mitigation actions before foreclosing. " Sec 4 at 3 8, See Financial Crisis
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Inquiry Commission, Securitization and the Mortgage Crisis (Apr. 7, 2010).at 64
Attorney General's Report on the Idaho Housing Crisis and How Stakeholders Can
Facilitate Cooperative Solutions, Consumer Protection Division FEB 2011, Lawrence
Wasden Attorney General
U.C.C.-ARTICLE 8-INVESTMENT SECURITIES §8-302. "Bona Fide Purchaser
"Adverse Claim" Title Acquired by Bona Fide Purchaser 1977 (1) A "Bona Fide
Purchaser" is a purchaser for value in good faith and without notice of any adverse claim
••. "Adverse claim" includes a claim that a transfer was or would be wrongful or that a
particular adverse person is the owner of or has an interest in the security.(3) A bona fide
purchaser in addition to acquiring the rights of a purchaser (Section 8-301) also acquires
his interest in the security free of any adverse claim.(4)Notwithstanding Section 8-301 (1)
the transferee of a particular certificated security who has been a party to any fraud or
illegality affecting the security, or who as a prior holder of that certificated security had
notice of an adverse claim, cannot improve his position by taking from a bona fide
purchaser.

§ 8-303 PROTECTED PURCHASER.(a)"Protected Purchaser" means a purchaser of
a certificated or uncertificated security, or of an interest therein, who:(l) gives value; (2)
does not have notice of any adverse claim to the security; and(3)obtains control of the
certificated or uncertificated security.(b) In addition to acquiring the rights of a purchaser,
a protected purchaser also acquires its interest in the security free of any adverse
claim.(Emphasis added)
FEDERAL HOME LOAN MORTG. CORP. V. APPEL, 137 P.3d 429 (2006), 143
Idaho 42, No. 31760., Supreme Court of Idaho, Coeur d'Alene, April 2006 Term .. May
25, 2006 ... Footnotes~l. :
"No argument was made that the appellants had actual notice of the July or August sales.
Both the August 8 stipulation to remove the stay and the order removing the stay
contemplated foreclosure proceedings would go forward but neither identified a date on
which the property would be sold. Even if the appellants did have notice of the sale, it
may not have made a difference. We are dealing here with nonjudicial trust deed
foreclosure. The procedures to foreclose on trust deed outside of the judicial process
provide the express-lane alternative to foreclosure in the judicial system and strip
borrowers ofprotections embedded in a judicial foreclosure. As our Court of Appeals
has correctly observed, strict compliance with the notice provisions is required. See
Security Pacific Finance Corp. v. Bishop, 109 Idaho 25, 28, 704 P.2d 357, 360 (1985)
(quoting Patton v. First Fed. Sav. & Loan Ass'n of Phoenix , 118 Ariz.473, 578 P.2d 152,
156(1978)). The district court did not address this issue, so further fact-finding is
necessary and summary judgment was improper." Federal Home Loan Mortgage
Corporation v. Appel, No 31760, May 25, 2006, Justice Jones, Chief Justice Schroeder,
Justices Eismann and Burdick, and Judge Reinhardt; presiding. (Emphasis added)
POSSESSION GAINED, DIRECTLY FLOW INTO RIGHT OF POSSESSION
Magistrate Court finding of fact: "its cause ofaction is limited to restitution ofpremises pursuant
to Idaho's non-judicial foreclosure statutes, under Idaho Code 45-1501, as a matter of law."
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1) Issue of how FHLMC gained possession, including foreknowledge and actions, is relevant and
central for the reason that it directly flows into possession.
2) IC 55-909, "..• unless it appears that such purchaser had previous notice of the fraudulent
intent of his immediate grantor... " Statute makes provision for dispute to possession on the
grounds dismissed in granting summary judgment, including IC§ 6-314.

ALL RIGHTS
UPON
FORECLOSURE
45-1302. DETERMINATION OF
PROCEEDINGS... In any suit brought ... the court shall, in addition to granting relief in
the foreclosure action, determine the title, estate or interest of all parties thereto in the
same manner and to the same extent and effect as in the action to quiet title.
55-902. GRANTEE MUST BE PRIVY TO FRAUD. No instrument is to be avoided
under the last section, in favor of a subsequent purchaser or encumbrancer having notice
thereof at the time his purchase was made, or his lien acquired, unless the person in
whose favor the instrument was made was privy to the fraud intended
55-908. FRAUD IS A QUESTION OF FACT. In all cases arising under the provisions of
chapters 5 to 9 inclusive, of this title, the question of fraudulent intent is one of fact, and
not of law; nor can any transfer or charge be adjudged fraudulent solely on the ground
that it was not made for a valuable consideration.
55-909. TITLE OF PURCHASER NOT IMPAIRED. The provisions of this chapter do
not in any manner affect or impair the title of a purchaser for a valuable consideration,
unless it appears that such purchaser had previous notice of the fraudulent intent of his
immediate grantor, or of the fraud rendering void the title of such grantor.
6-313. TRIAL BY JURY. Whenever an issue of fact is presented by the pleadings it must
be tried by a jury, unless such jury be waived as in other cases. The jury shall be formed
in the same manner as other trial juries in the court in which the action is pending.
6-314. SUFFICIENCY OF EVIDENCE-DEFENSES. On the trial of any proceeding for
any forcible entry or forcible detainer... or was entitled to the possession at the time of the
forcible detainer. The defendant may show in his defense that he...those whose interest in
such premises he claims, have been in the quiet possession thereof for the space of one
whole year together next before the commencement of the proceedings, and that his
interest therein is not then ended or determined; and such showing is a bar to the
proceedings.
FHLMC IMPROPER ACTIONS IN ACQUISITION OF PROPERTY
Magistrate Court finding of fact: "She devotes much of her opposition to factual

allegations and arguments related to her participation in the federal Home Affordable
Modification Program (HAMP). Ms. Butcher's experiences in attempting to qualify for
the program are not relevant to the issues presented by the complaint and summary
judgment. Consequently, the Court will not address them in this order... Similarly, this
court will not address allegations that Ms. Butcher was fraudulently induced to agree to
lift a stay in her bankruptcy case. (The order lifting the automatic stay enabled the
Trustee's sale in this matter to proceed.) The propriety of an order lifting a stay in
bankruptcy is a matter exclusively for the bankruptcy court... Ms. Butcher filed

000709

..
bankruptcy on September 3, 2010 which stayed the Trustee's sale. The automatic stay
was lifted by the bankruptcy court on October 18, 2010....After the bankruptcy stay was
lifted, the Trustee's sale of the property was rescheduled for May 16, 2011"
FHLMC's Complaint, "Notice of that Motion for Stay Relief, was specifically provided to
Defendant and her bankruptcy counsel. Defendant did not object to the motion for stay
relief and an order was entered granting the motion for stay relief on October 14, 2010,
(See documents attached to the Affidavit of Derrick J. 0 'Neill submitted
contemporaneously herein). "
1) On SEPT 3 2010, bankruptcy CH 7 Case No.10-02840-IDP, the mortgage loan reaffirmed per

WFHM instructions for HAMP continuation as the stated reason in Motion for the Lifting of
Stay to the bankruptcy court. (For the record, Ms. Butcher's Bankruptcy attorney was Laura E.
Burri, who argued for FHLMC in, Federal Home Loan Mortgage Corporation v. Appel.)
2) Lifting of Stay was signed by judge On OCT 14th 2010.

3) Affidavit testifying "By reason of automatic stay" is false, as there was no stay in affect after
the lift of stay was agreed to by Ms. Butcher and consequently granted.
4) Created 7 month gap after rescinded sale date of OCT.15th 2010, and sale date MAY 16 2011
5) Ms. Butcher did not "attempting to qualify" she did... Three times... and provided the court

with documentation to prove this fact.
6) All HAMP contracts were in writing and faxed and/or mailed over night to WFHM, contrary

to FHLMC's assertions to the contradictory to the court.
FHLMC PREDECESSOR IN INTEREST & SECONDARY MARKET INVESTOR

U.C.C-ARTICLE 8-INVESTMENT SECURITIES (REVISED 1994)
§ 8-302. RIGHTS OF PURCHASER.(b)A purchaser of a limited interest acquires
rights only to the extent of the interest purchased.(c) A purchaser of a certificated
security who as a previous holder had notice of an adverse claim does not improve its
position by tal<lng from a protected purchaser.
1) FHLMC, identifies itself as only "Predecessor in Interest" in conflict with its past actions and

associations as the "Secondary Market Investor"

"Defendant appears to present an affirmative defense based upon the failure of
Plaintiff's predecessor in interest to offer Defendant a loan modification. There is no
federal statute which requires a lender to modify a loan... at D. Wells Fargo was
"duel tracking" . .. it would appear that she believes the lender is prohibited from
continuing a foreclosure while, at the same time, considering loan modifications.
Noticeably absent from Defendant's Answer is any authority to support this
supposition." FHLMC: Motion: Summary Judgment- Statement of Facts: pg 2 at A.
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2) Ms. Butcher provided "authority to support' in exhibits, excepted into the record, which
include FHLMC's own Directives prohibiting it's Service participant's from continuing a
foreclosure while at the same time considering loan modifications and a requirement according
to the Idaho Attorney General.

"The mortgagee may not proceed with a foreclosure sale until the borrower is
evaluated for the FHA-HAMP. If the borrower is eligible for the program and
an offer to participate is extended but not accepted, the mortgagee must consider
the borrower for other loss mitigation actions before foreclosing." Sec 4 at 38
Attorney General's Report on the Idaho Housing Crisis and How Stakeholders Can
Facilitate Cooperative Solutions, C.P.Division FEB 2011 Lawrence Wasden
Attorney General
35. The Defendant made all the payments required. Bulleti.n 2009-10 Page C65-26
"In addition Servicers must not refer a Mortgage to foreclosure or conduct a
foreclosure sale of the property securing the Mortgage, until the Borrower has
had time to respond to the Trial Period Plan offer, the Servicer has made the
required attempts to contact the Borrower, and the Offer Deadline has expired.
Servicers should postpone any foreclosure sale scheduled to occur during that
time period in the most effective manner to avoid the need to restart the
foreclosure process,..••Report the Mortgage as being in forbearance through
(EDR) Electronic Default Reporting using default action code "09Forbearance"Do Not refer the Mortgage to foreclosure if the Borrower has
executed the Trial Period Plan and commenced payments during the Trial
Period. If the Mortgage is already in foreclosure, the Servicer must postpone the
foreclosure sale in the most cost effective way and ensure there is minimal impact
on the foreclosure timeline if the Borrower fails to remit the remaining payments
during the Trial Period." Id. Bulletin 2009-10 Page C65-26
3) Wells Fargo Home Mortgage, Inc. v. Alan Neal, No.58, SEPT. Term 2006, providing legal
authority for Ms. Butcher's affirmative defense to the FHLMC's action, the opinion of the court:

"The failure to follow insurer guidelines before instituting a foreclosure action can
render that proceeding invalid." Id "Compliance Agent: Freddie Mac acting as a
financial agent of the U. S. Department of the Treasury will manage the
compliance and monitoring of Servicer performance under the Program, including
performance in accordance with Freddie Mac and Fannie Mae requirements"
C65.3:Delegation of Authority (4/21/09)
"142 One of the primary problems with the HAMP is the dual-track process
whereby loans undergoing modification consideration simultaneously continue on
the path to foreclosure. While the servicer works with the borrower to modify a
loan, a trustee (or an attorney) in a different state auctions off the borrower's home
... Freddie Mac (FHLMC) serves as the Program's(HAMP) compliance agent. For
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all GSE owned or guaranteed loans, servicer participation is required. " id. Attorney
General's Report
4) According to FHLMC's Servicer, WFHM identifies FHLMC as the Entity responsible for
decision to deny HAMP in violation of Freddie Mac regulations and that FHLMC is also
responsible for initiating the foreclosure and sale based on information provided by its contracted
Servicer WFHM. Then again, WFHM provided FHMLC, with false information.
FHLMC's.

Servicer Response letter, Nicole Fry, Executive Mortgage Specialist, WFHM,

identifies FHMLC as the "Secondary Market Investor"

"WFHM services the mortgage on behalf of a secondary market investor,
Therefore, the assistance we can provide must not only be in accordance with the
terms of the Note and Security Instrument, but also within the guidelines
established by the investor" id.
"Equity will not aid the plaintiff when he has been guilty of merely fraudulent acts
in the original transaction, which constitutes the foundation out of which the
action/or reliefgrows." (Richman v. Bank ofPerris (1929) 102 Cal. App. 71)
5) If the, "Secondary Market Investor" is not FHLMC, but other entity(s) which note instrument

scrutinized was sold; further fact finding is required, Summary Judgment is premature. If the
above is so, then the FHLMC lacks standing. Furthermore, FHLMC, through its servicer
WFHM, NWT and RCO, FHLMC's council, violated bankruptcy stay and made false statements
to government offices in connection with their respective actions in response to government
agency's inquiries. As stated above, again, how FHLMC and its council, as well as its Servicer,

WFHM actions in the sale directly flows into possession.
6) In, Aceves v. U.S. Bank, Even without violation of state codes, the court recognized the

validity of Aceves similar claims. (Unlike Ms. Butcher who does show violation ofstate codes.)

"U.S. Bank agreed to "work with [Aceves] on a mortgage reinstatement and loan
modification " if she no longer pursued relief in the bankruptcy court. This is a
clear and unambiguous promise. It indicates that U.S. Bank would not foreclose
on Aceves's home without first engaging in negotiations with her to reinstate and
modify the loan on mutually agreeable terms•• We conclude Aceves reasonably
relied on U.S.Bank's promise; U.S. Bank reasonably expected her to so rely; and it
was foreseeable she would do so U.S Bank promised to work with Aceves to
reinstate and modify the loan... By promising to work with Aceves to modify the
loan in addition to reinstating, it U.S. Bank presented Aceves with a compelling
reason to opt for negotiations with the bank instead of seeking bankruptcy relief."
(See Garcia v. World Savings. FSB. supra.183 CaLApp.4th at pp. 10411042 [discussing justifiable reliance].) The order and the judgment are reversed to
the extent they dismissed the claims for promissory estoppel and fraud. "Aceves v.
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U.S. Bank N.A. U.S. Bank National As., as Trusteel92 Cal.App.4th 218 (2011) No.
B220922, Court of AppealsCalif, 2nd District, Division One, Jan 27, 2011, as mod.
Feb 9, 2011.

7) The court has discretion to set aside a foreclosure sale where there is evidence of fraud,
collusion, mistake, or misconduct, as in, Cicorelli V. Hickey's Carting, Inc., 2009-02708 [2d dept
10-6-2009]

"Defendant has provided sufficient evidence to this court that he was in good faith
negotiations for loss mitigation up to the sale date and for several months thereafter.
Thus the court holds that the sale of the property must be vacated, due to the mistake
on the part of the Bank regarding the continued negotiations. The defendant may then
continue loss mitigation since once a sale is vacated in a foreclosure action, it is as
though the sale never took place. See, e.g., Hamilton v. Hittleman, 224 A.D, 390
(1928)."
8) InJohansen v. Looney, 31Idaho754, 761, 176 P. 778, 780, this court said:

"Notwithstanding some apparent conflict in the above authorities, the holding is
general that the transaction must be fairly made for a consideration not grossly
inadequate, and that any fraudulent or oppressive conduct on the part of the
mortgagee is sufficient to annul the absolute character of the transfer.(Alexander v.
Rodriguez (79 U.S. 323, 12 Wall. 323, 20 L. Ed. 406), Gassert v. Strong, (38 Mont. 18,
98 P. 497), Stautz v. Rouse, (84 Ala. 309, 4 So. 170), Russell v. Southard, (53 U.S.139, 2
HOW 139, 13 L. Ed. 927), Bradbury v. Davenport,(114 Cal. 593, 46 P.1062, 55 Am. St.
92), Fort v. Colby,(165 Iowa 95, 144 N.W. 393) Liskey v. Snyder, (56 W. Va. 610, 49
S.E. 515), supra; Keeline v. Clark, (132 Iowa 360, 106 N.W. 257.)"
9) The following pertinent statement is made in Alexander v. Rodriguez. 79 U.S. 323, 12 Wall.
323, 339, 20 L. Ed. 406, 411:

"The law..• is well settled. It is characterized by a jealous and salutary policy... where a
sale by a cestui qui trust to his trustee is drawn in question. To give validity to such a
sale by a mortgagor it must be shown that the conduct of the mortgagee was, in all
things, fair and frank, and that he paid for the property what it was worth. He must
hold out no delusive hopes; he must exercise no undue influence; he must take no
advantage of the fears or poverty of the other party. Any indirection or obliquity of
conduct is fatal to his title. Every doubt will be resolved against him•.• If there is vice in
the transaction, the law ..• will compel him to give back that which he has taken with
unclean hands. Public policy, sound morals, and the protection due to those whose
property is thus involved, require that such should be the law. "
10) Grounds for unclean hands are presented through out the motion to appeal, memorandum
and precedent responses filed.

"Opinion of the Court held "On the other hand, ample authority suggests that alleged
violations of the regulations may be asserted defensively to halt a foreclosure action
(violating loss mitigation FHA standards on FHA loan)••• because foreclosure is an
equitable remedy, a mortgagee seeking to foreclose coming in the court with "unclean
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hands" is subject to being enjoinedfrom foreclosing by a mortgagor alleging violations
of the HUD regulations governing foreclosure" "Wells Fargo Home Mortgage, Inc. v.
Alan Neal, No.58, Sept.Term 2006, Maryland Court of Special Appeals, Case NolO-C03-002061, May 7 2007
"No one can take advantage of his own wrong." Civ. Code. § 3517"fh]e who comes
into equity must come with clean hands." Clarified in, Kendall-Jackson Winery, Ltd v.
Superior Court, supra, pg. 9. 978-79:"The unclean hands doctrine protests judicial
integrity and promotes justice. It protects judicial integrity because allowing a plaintiff
with unclean hands to recover in an action creates doubts as to the justice provided by
the judicial system. Thus, precluding recover to the unclean plaintiff protects the
courts, rather than the opposing parties' interest. The doctrine promotes justice by
making a plaintiff answer for its own misconduct in the action. It prevent "a
wrongdoer from enjoying the fruits of his transgression." Kendall-Jackson Winery, Ltd
v. Superior Court (1999)76 Cal.App.4th 970, 978) See Wilson v. S.L. Rey, lnc.(1993) 17
Cal.App.4th 234, 244.

use §TITLE 11, 361, 362, DISREGARD OF RESPONDENT'S VIOLATIONS
1) Although, it is the Bankruptcy court has final jurisdiction over stay violations, the court is

asked

to take judicial notice of the facts presented, as these facts confirm neglect, intent and

willful misconduct.
2) FHLMC as Secondary Investor of the Loan, in and through its contracted Servicer, Wells
Fargo Home Mortgage, enrolled Ms. Butcher, into its HAMP Loan Modification program while
simultaneously appointing as its council, Northwest Trustee Services Inc. and its Sister company,
Routh Crabtree Olson, PS, to start foreclosure process. Conversely, HAMP Loan Modification
would have cured default produced through the HAMP enrolment waiting period WFHM
required for HAMP qualification.
HISTORY OF FACTS
1). As the Plaintiff points out; the Defendant did not contest the lifting of stay. On SEP 3 2010,

2) Ms. Butcher filed Chapter 7 Bankruptcy, Case No 10-02840-JDP. Ms. Butcher was compelled
to reaffirm WFHM Mortgage loan, "Property Will Be Retained: Loan Modification. Property Is

Not Claimed As Exempt"
3) Which precludes Chapter 13 Bankruptcy reorganization of the Mortgage loan, as a direct
consequence of the demand by WFHM, composed and submitted by RCO, FHLMC's council,
that she reaffirmed Mortgage loan as a required condition for continued negotiations for HAMP,
including the threat that she would be dropped from HAMP by WFHM if she did not comply.
4) Ms. Butcher was compelled to comply with all points in the reaffirmation of mortgage loan in
bankruptcy under duress of the loss of her home as she was now heavily invested, both
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:financially and emotionally in her HAMP loan modification and therefore signed what she was
lead to believe was essential for her Loan modification, due to the articulated language, "... which

shall be non-recourse unless included in a reaffirmation agreement." which left Ms. Butcher
with no other option.(§ 1692F. (6))

"Creditor further seeks relief in order to, at its option, offer, provide and enter into
any potential forbearance agreement, loan modification, refmance agreement or
other workout /loss mitigation agreement and to contact the debtor via phone or
written correspondence to offer such an agreement, which shall be non-recourse
unless included in a reaffirmation agreement." Motion for Relief of Stay, filed SEPT
23 2010 by RCO, WFHM No.: 10-02840-JDP
DUPLICITY NWTS IS A DEBT COLLECTOR

"Because the FDCPA claim is brought under section 1692f (6), NWTS is a debt
collector. I deny NWTS's motion to dismiss the FDCPA claim" Lettenmaier And Alpha
Foundation, v. Federal Home Loan Mortgage Corporation, Mortgage Electronic
Registration Systems, Inc., Wells Fargo Bank, N.A., And Northwest Trustee Services,
Inc., A Washington Corporation, at IIV. May 20, 2011, Marco A. Hernandez United

States District Judge
§ 1692F.(6) UNFAIR PRACTICES "A debt collector may not use unfair or
unconscionable means to collect or attempt to collect any debt. Without limiting the
general application of the foregoing, the following conduct is a violation of this
section: ...(6) Taking or threatening to take any nonjudicial action to effect
dispossession or disablement of property..."

"In Johansen v. Looney, 31 Idaho 754, 761, 176 P. 778, 780••• the transaction must be
fairly made for a consideration not grossly inadequate, and that any fraudulent or
oppressive conduct on the part of the mortgagee is sufficient to annul the absolute
character of the transfer. (.Alexander v. Rodriguez (79 U.S. 323, 12 Wall. 323, 20 L. Ed.
406), Gassert v. Strong, (38 Mont. 18, 98 P. 497), Stoutz v. Rouse, (84 Ala. 309, 4 So.
170), Russell v. Southard, (53 U.S. 139, 12 HOW 139, 13 L. Ed. 927), Bradbury v.
Davenport, (114 Cal. 593, 46 P. 1062, 55 Am. St. 92), Fort v. Colby, (165 Iowa 95, 144
N.W. 393), andLiskeyv. Snyder, (56 W. Va. 610, 49 S.E. 515), supra; Keelinev. Clark,
(132 Iowa 360, 106 N. W. 257.)"
1) However, as in Aceves, WFHM does not state a sale date or resale date scheduled in its

Motion Relief Of Stay, filed SEPT 23 2010 by FHLMC's loan Servicer; WFHM and Council;
RCO. On OCT 14 2010, the court signed Relief of Stay. On DEC 6 2010, Ms. Butcher's
Bankruptcy was discharged.
2) FHLMC council's stated grounds in Motion for Relief of Automatic Stay, submitted to the
courts which were followed by multiple violations of automatic stay in contempt of court.
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FHLMC's petition and subsequent violations, together with review of material facts in this case
disclose and substantiate the intention to mislead.
3) Records provided the court in Response to FHLMC's Motion for Summary Judgment disclose

NWT and WFHM knew when Ms. Butcher would file bankruptcy as part of qualifying for
HAMP. WFHM was in continuous contact with Ms. Butcher throughout the time period stated as
the Stay and therefore willfully violated the court's stay.
4) The FHLMC refuses to explain the glaring contradiction or offer viable explanation that

would not also place it in contempt of bankruptcy court. FHLMC, Freddie Mac, Wells Fargo
Home Mortgage, and NWT/ RCO, did not follow through with process available to them at the
time pursuant l.C.45-1506 et. seq, for various conflicting reasons stated by the FHLMC, and
WFHM, along with RCO/NWT. But a Bankruptcy lifted did not stand in their way as claimed
5) In the beginning of this debacle, Ms. Butcher was not seriously behind. Her ex husband failed

to make a payment and didn't tell her. On DEC 14 2008 she received a Default Letter and the
WFHM Rep. stated, "Default Balance of $3,347.78, Account Acceleration, Negative Credit
reporting, late fees." (For Nov, DEC, payment of $1100.75 is $2201.50, plus two $45.00 late
fees should be $2291.50, not $3,347.78 ... ) And so she entered the HAMP program.
6) However, the cost to the HAMP program all moneys paid are unaccounted for. The resulting

large default status is a direct cause of WFHM, the Respondent NWT misrepresentation and
RCO actions.

WELLS FARGO RESPONSE LETTER
1) On JULY 15th 2011, Ms. Butcher received a letter sent by WFHM containing numerous false

statements of fact, signed by NICOLE FRY, WFHM Executive Mortgage Specialist, Office of the
President, RE: Loan No 708-0200232726, for Case No 01630763.
2) The Letter is the "Official" response on behalf ofWFHM, to a Congressional Inquiry initiated

on Ms. Butcher's behalf by the Office of Congressman Raul Labrador. The official response
letter containing the false statements was sent to The OCC, The Dept of Treasury, The Office of
Congressman Raul Labrador and FREDDIE MAC (FHLMC), on behalf of WFHM.
3) Letter Statement: "... we closed our file on May 11, 2010... 0n May 27, 2010, the loan was

referred to outside legal counsel to initiate foreclosure proceedings. The foreclosure action
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was a direct result of the loan showing due on April 1, 2009, through May 1, 2010, mortgage
payments. "
FACT: On APRIL 27 2009 Ms.Butcher made the first TPP of WFHM Est. for $716.16
($696.66, $20.00 Late Fee) Ms.Butcher was enrolled in HAMP through out the stated time
period by Fry. HAMP payments made from APRIL 27th 2009, through JUNE 11th 2010, for
Three, TPP of HAMP and reg. payments in between each TPP. Total Est. $16.644.00
4) Letter Statement: "As written consent was not received, and there was no response from
your attorney"

FACT: On SEPT 14 2010, at 6:56 PM, E Mail from WFHM Shamarra.N.William@wellsfargo
com. WFHM Loss Mitigation Processor Rep, was sent to Laura Burri, Ms.Butcher's bankruptcy
Attorney. Message: "WFHM received request regarding possible Workout Loan Modification
Options. AUTHORIZATION NEEDED" Shamarra.N. William@wellsfargo com
On SEPT 15 2010, at 5:38 PM, in response to E Mail, Attorney Laura Burri provided written
consent and Authorization: "This email is to authorize you to communicate directly with Ms

Butcher about Loss Mitigation" Shamarra.N.Williams .Authorization was also faxed to
Shamarra.N.Williams (Footnote: In Federal Home Loan Mortg.Corp. v. Appel to which FHLMC
and Judge Bieter quote- Ms. Butcher's attorney, Laura Burri, argued for FHLMC)

5) Letter Statement "Our records indicate that we attempted to contact you on several

occasions between June 12, 2009 and April 12, 2010"
FACT: Numerous communications with WFHM, including payments made, and communication
with Trustee, Todd Henderson of NWT Inc. and show full knowledge of stay by parties.
6) Letter Statement "Due to the bankruptcy status of the loan, we were unable to communicate

with you directly regarding workout options"
FACT: As abovementioned; On SEPT 3 2010, Ms. Butcher filed Bankruptcy Chapter 7 and
reaffirmed loan upon signing as arranged with WFHM. On OCT 14 2010, Relief of Stay was
signed. Therefore, after the OCT 14 2010 lifting of Stay, communication with Ms. Butcher
directly regarding workout options was possible. Conversely, before request for relief of stay
was granted, WFHM, violated the automatic Bankruptcy stay while in effect, Consequently,
WFHM and NWT Inc, actions constitute contempt of court.

SUPPORTING FACTS
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II

1) WFHM acknowledges that WFHM was aware that Ms. Butcher was currently working
with its LOSS MITIGATION DEPT."
On FEB 23 2010 WFHM LETTER from Daniel Hinderaker, Written Customer Contact
Confirms receipt of correspondence, 2-09-2010, "ORDER SHORTING TIME DOC in
your file for future reference. Our records reflect that you are currently working with
LOSS MITIGATION DEPT."
2). WFHM acknowledges awareness that Ms. Butcher was currently working with WFHM LOSS
MITIGATION DEPT through "Face to Face" contact initiated by WFHM contracted third party
on its behalf
On DEC 14 2009 (Ms. Butcher) Contacted by. Agent: Brad Oliver 284-5697Century 21,
came to door, handed me(Ms. Butcher) card. From Titanium Solutions, Inc Stated he was
making "face to face contact for WFHM " Asked if I (Ms. Butcher) had been in contact
with WFHM. Stated I (Ms. Butcher) was in HAMP Program working with WFHM Loss
Mediation Dept
3) WFHM acknowledges Authorization for communication had been received WFHM was
aware of this fact, contrary to Fry's false statement in letter. Id. Notes of call log:
On SEPT 20 2010 (Ms. Butcher) Called WFHM spoke to REP Daphany (Ms. Butcher)
Explained that Shamarra Williams, the assigned Processor had gone on vacation. I (Ms.
Butcher) had been told the loan Mod couldn't be discussed because of BK, but my
attorney had sent it by fax to the Processor who was on vacation. REP Daphany stated,
"Authorization" does show "Open options" (response to email sent on SEPT 15th)
(authorization from Laura Burri Attorney) "Needs another update on Hardship letter
and Financial Worksheet."
3. The personal disconnect that comes from faceless loans being pooled with millions
of others and sold to faceless investors. When banks held onto the loans they
originated, they also maintained a relationship with borrowers. Today, however,
homeowners must do business through a loan servicer that may or May not own their
loan. Homeowners attempting to modify their loans are often told that the "investor"
will not approve a modification, yet the servicer provides no information about this
phantom investor to the homeowner. The servicer's goals in modifying a
homeowner's loan do not always reflect the investor's, yet the homeowner must
accept that the servicer and the investor are speaking as one. Despite investors
expressing a desire for servicers to negotiate more modifications with homeowners,
their wishes are ignored and more borrowers lose their homes without justification.
(63, See Financial Crisis Inquiry Commission, Securitization and the Mortgage Crisis
(Apr. 7, 2010).at 64 Attorney General's Report on the Idaho Housing Crisis and How
Stakeholders Can Facilitate Cooperative Solutions, Consumer Protection Division FEB
2011, Lawrence Wasden Attorney General
SUMMARY
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Court's finding of fact: "As of at least November 15, 2011, Ms. Butcher still occupied the
property"
I do. It is my home and a necessity to life. At any minute I could get a knock on the door
and will have three days to find someone to take me in, even if by some miracle this goes to
court and I win -I still can loose my home. I put $ 80 thousand down. If I had known at the
beginning of all this all that it would cost me, not just in dollars, but in my health, piece of mind,
dropping out of college, loosing my scholarships, bankruptcy, financial ruin-I never would have
agreed to do it.
All I want is my home. I qualified through HAMP - three times over... HAMP would have cured
any default.

, "To grant Plaintiff the relief requested does not prohibit Defendant from

pursuing any cause of action which she believes she may have against any party" Except, the
hardship of denying her the shelter of her home. To grant Defendant relief requested does not
prohibit Plaintiff the same. There is proper application to grant Stay, de facto injunctive relief to
Defendant at least while the facts of this case are are examined upon Appeal.
FHLMC say that it's nothing to take the roof over my head away because; thanks to the
evaporation of thousands of dollars I gave them the balance went up from $141,500.00 to over
$167,500.00. And so they "credit" my home back to themselves for $123,000.00. They could
have "credit" it back to themselves for the $167,500.00 or even a $1.00, as no money ever
changed hands. It should be even easier for my home to be "flipped" back on paper to me and be
allowed my HAMP, I have already demonstrated.
I believe the responsible parties should be held accountable but, I don't have the power, but
the court does... Something is not right and all my efforts to uncover it have been met with
silence and stonewalling.
My story, like so many others, tells how and why this happens. The laws can't keep up with
all the angles devised by banks and corporations in this industry. Fewer than 6 % make it through
HAMP. Those that have an attorney have a better chance. I was vulnerable. My "hardship letter"
was an excellent way to assess my status by the parties involved.

On November 22 2011, Mr. 0' Neal, apposing council for FHLMC, conceded before the
Court, that at the very least•••"You're Honor...
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This is a case of one hand not knowing what the other hand is

doing... "

This is an

understatement...
RELIEF SOUGHT

l) FHLMC failed to perform conditions precedent to the initiation of this action and or for
acceleration of payment allegedly due. As a result, Ms. Butcher has been denied a good faith
opportunity, pursuant to the mortgage and the servicing obligations of FHLMC, to avoid
acceleration and this foreclosure and sale.
2) Ms.Butcher asserts all requirements of applicable mortgage foreclosure statutes.
3) Ms.Butcher states that FHLMC's claim is barred and or limited for violation of RESPA.
Upon information and belief, FHLMC and or its predecessor(s) in interest violated various
provision of the Real Estate Settlement Procedures Act ("RESPA"), which is codified as 12
U.S.C Section 2601, et seq. by. Inter alia
4) Ms.Butcher states that FHLMC comes to court with unclean hands and is prohibited by
reason thereof from obtaining the equitable relief of foreclosure from this court. FHLMC's
unclean hands result from FHLMC's improvident and predatory intentional failure to comply
with contractual obligations for TARP funds, however, not limited to such.
5) As a matter of equity, this court should compel FHLMC to rescind sale because acceleration
of the note was inequitable, unjust, and the circumstanced of this case rendered acceleration
unconscionable. This court should compel FHLMC to rescind sale because FHLMC has waived
the right to acceleration or is stopped from doing so because of misleading conduct and
unfulfilled contractual and equitable conditions precedent.
6) Ms.Butcher states that upon information and belief, that she had made all payments required
by law under the circumstances; however FHLMC and/or its predecessor(s) in interest
improperly applied such payments resulting in the fiction that she was in default.
7) Ms.Butcher is entitled to a full accounting through the master transaction histories and
general ledger for the account since a dump or summary of said information cannot be relied
upon to determine the rightful amount owed. Further, the principal balance claimed as owed is
not owed and is the wrong amount; the loan has not been properly credited or amortized.
Additionally, FHLMC wrongfully placed forced insurance on the property and or is attempting
to collect on property taxes, insurance and fees not owed.
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8) Ms.Butcher states that FHLMC failed to comply with the foreclosure prevention loan
servicing requirements impose on FHLMC pursuant to the National Housing Act, 12 U.S.C.
1701 x (c) (5), which requires all private lenders serving non-federally insured home loans,
including FHLMC, to advise borrowers of any home ownership counseling FHLMC offers
together with information about counseling offered by the U.S Department of Housing and
Urban Development.
9) The U.S Department of Housing and Urban Development has determined that 12 U.S.C.
I 701x(c) (5), creates an affirmative legal duty on the part of the FHLMC. FHLMC's noncompliance with the law's requirements is an actionable event that makes the filing of
foreclosure premature based on a failure of statutory condition precedent to foreclosure which
denied FHLMC's ability to carry out this foreclosure. FHLMC could not legally pursue
foreclosure unless and until FHLMC demonstrated compliance with 12 U.S.C. I 701x( c) (5) .
10) Ms Butcher states that FHLMC has charged and or collected payments from her for
attorneys fees, legal fees, litigation attorney fees, foreclosure cost, late charges, property
inspection fees, "property valuation" charges, and other charges and advances, and predatory
fees, force placed insurance.
FHLMC wrongfully added and continues to unilaterally add these illegal charges to the balance
FHLMC claims is due owing under the subject note and mortgage.
11) Ms.Butcher states that FHLMC failed to provide her with legitimate and non predatory
access to the debt management and relief that must be made available to borrowers, including Ms
Butcher pursuant to and in accordance with the Pooling and Servicing Agreement or other trust
agreement that controls and applies to the subject mortgage loan.
12) FHLMC's non-compliance with the conditions precedent to foreclosure imposed on FHLMC
pursuant to the applicable Pooling and Service Agreement is an actionable event that maked the
filing of foreclosure premature based on a failure of a contractual and or equitable condition
precedent to foreclosure which denies FHLMC's ability to carry out this foreclosure.
13) FHLMC

could not legally pursue foreclosure unless and until FHLMC demonstrates

compliance with the foreclosure prevention servicing imposed by the subject Pooling and
Servicing or Trust Agreement under which FHLMC owns the subject mortgage loan.
14) Ms Butcher states that FHLMC unintentionally failed to act in good faith or to deal fairly
with Ms. Butcher by failing to follow the applicable standards of residential single family
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mortgage servicing as described in these affirmative defenses thereby denying Ms.Butcher
access to the residential mortgage servicing protocols applicable to the subject note and
mortgage.
15) FHLMC is not entitled to any deficiency judgment as it failed to mitigate damages by or on
behalf of Ms Butcher FHLMC otherwise failed to mitigate its damages by other factors to be
revealed through discovery.
16) Ms Butcher states that in light of all of the foregoing defenses, and on the face of the
purported Deed of Trust, were unconscionable when made and were unconscionably exercises, it
was therefore unconscionable to enforce the mortgage by foreclosure sale.
17)WHEREFORE, Ms Butcher requests this Court to enter Judgment in her favor, quieting title,
awarding cost and attorney's fee for those reasons set forth herein in addition to relief deemed
proper.
IN ADDITION I, MARGARET A BUTCHER PRAY;

18) plead for relief by the court for any and all remedies the court may have power and discretion
to convey outlined in all motions submitted, including, but not limited to: void Adulterated
Trustee's Deed, restore and compensate her for damages done through above mentioned acts
and upon discovery of acts yet to be uncovered.
19) The revision of summary judgment order and the rescinding of auction sale of the property
at 10512 W Achillea St. Star Idaho 83669., loan modification in the most favorable terms
including; forbearance, percentage interest rate reduction, and principle reduction.
20) A full accounting of all loan transactions, chain of title during securitization, full accounting
of allocation of Appellant's funds received by WFHM and FHLMC during and in between
HAMP modification trial periods, as well as a full accounting of all "Fees' and ''penalties"
charged.
21) Full accounting of all insurance policies paid a full accounting for all Federal and State tax
records, restoration of credit report to the three credit report agencies. Compensation for
attorney's fees and court costs, as well as personal time spent in defending FHLMC's actions,
both in and out of court.

I, MARGARET A. BUTCHER Swear that this motion is a true and correct account of facts and
events to the best of my knowledge and belie£
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This

/6

day of February, 2012.

State of Idaho
S.S.
County of Ada
On this /h /lf day of ;C-1&312-IAA(L-'f
· , in the year of 20.J.;k., before me PA-:~..nt:'- w. S'91.tl..t:J ,
personally appeared fi/l.4f?C IM.!i7 A. 8u-C#f·4-Proved to me on the basis of satisfactory evidence to be the person(s)
whose name(s) is (are) subscribed to the within instrument, and acknowledged that he (she) (they) executed the same.
SEAL

J)c;-J
Notary Public

V-1

y
~on expires ~ltlr?
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DATED THIS

[D

day of

J.el:i'rJ~ y2012.
o Se

ls/Attorney's Signature
(Name of Attorney or Firm for Appellant)
Attorneys for the Appellant
(When certification is made by a party instead of the party's attorney the following affidavit
must be executed pursuant to I.AR. Rule 17(i))

)

State of Idaho
County of

Signature o

ADA

) SS.

)

ppellant

Subscribed and Sworn to before me this

/zf day feh_r:.uv·y: 2012.

~IAJ}LJ ~
fi,r:Vf'.

6/;/;17

Title
Residence
Derrick J. O'Neill, PLLC.
Representing: Routh Crabtree and Olsen, PS
300 Main St Suite 150.
Boise, ID. 83702
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ../.£z._day of Febuary, 2012, I caused true and correct copies
of the foregoing documents to be served upon the following listed below.
Derrick]. O'Neill, PLLC.
Representing: Routh Crabtree and Olsen, PS
300 Main St Suite 150.
Boise, ID. 83702

By: US Mail;><'
Personal Delivery_ _

State of Idaho
S.S.
County of Ada

71 day of fi.13/WAAlld
On this
· , in the year of 20L.d:,- before me DAN u: '=- w.
$Pt&2t:._j
personally appearedkf//Mtuc:;- A . d'<.#-ro#PfuVed to me on the basis of satisfactory evidence to be the person(s)
whose name(s) is (are) subscribed to the within instrument, and acknowledged that he (she) (they) executed the same.

/h +

SEAL

~?by

Notary PUtic

Com'ITliSiOn expires
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I Randy McCluskey, am testifying to what I personally experienced on the
morning of, June 17, 2010, at about 9 am., at the residence of: 10512 W. Achillea St.
Star, Idaho. 83669.

In the morning of June 17, 2010, a man came to the door of the residence as stated

above. I opened the door and the person said, "Oh, I came by to see if the house was

vacant or if someone was still living here. " He then introduced himself as a broker who
he himself recently purchased the house. I told him that I didn't understand because
Margaret Butcher was in fact, in the HAMP (Home Affordable Modification Program)
program. The man had no response to what I told him but then only answered back by the
way of, if I had any questions to call this number, as he handed me some papers and a
business card with his contact information. I gave the papers and card to Margaret
Butcher that morning.

Randy McCluskey

State of Idaho
S.S.
County of Ada

· , in the year of 20...L.:J,- before me
D./.hv 11£ '--' £,.r.1 ,SP.Atz.K,J
On this 1 ,,,. '1'1..J- day of ~R-VtLJtl.>f
personally appeared fZ~
Mc::. ~svz.:f, proved to me on the basis of satisfactory evidence to be the person(s)
whose name(s) is (are) subscribed to the within instrument, and acknowledged that he (she) (they) executed the same.
SEAL

.~~£7

Notary~

LJ

~

ComlsSlOfl expires

<iz /J Ji ·7
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MARGARET BUTCHER
Defendant Appellant Pro Se
10512 W. Achillea St. Star ID, 83669
Phone:208-412-1975

NQ~--

A~ng1rus:
FEB 16 2012
CHRISTOPHER D. RICH Clerk
By CHRISTINE sweer'
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA OF THE STATE OF IDAHO
FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff-Respondent

CASE No. CVOC 20111113288
MOTION: COMPULSORY

COUNTERCLAIM IN
RECOUPMENT

v.
MARGARET A BUTCHER,
Dennis D. Butcher and John Does 1-10
as Occupants of the Premises Located at
10512 W. Achillea St. Star Id 83669
Defendant-A

ellant

TO: THE ABOVE NAMED RESPONDENT, Federal Home Loan Mortgage Corp AND THE
PARTY'S ATTORNEY'S, Derrick J.O'Neill, PLLC. Routh Crabtree and Olsen, PS, 300 Main
St Suite 150, Boise, ID. 83702 AND THE CLERK OF THE ABOVE -ENTITLED DISTRICT
COURT, NOTICE IS HEREBY GIVEN THAT:

1) THE APPELLANT: Margaret A Butcher a COMPULSORY COUNTERCLAIM IN
RECOUPMENT against ABOVE NAMED RESPONDENT to District Court from Magistrate
Court: Summary Judgment: Order of Ejectment and Restitution, entered in on the 22 day of
NOV, Honorable Judge Bieter presiding.
2) That the party has a right to appeal to the Idaho Supreme Court, and judgment described
paragraph 1 above are appealable orders under and pursuant to RULE [e.g.(1 l(a)(2))(12(a))] IAR
Law and statute including but not limited to FRCP 1 l(B), 56(F)(G),(C)(2),(C), (l)(A)(B), (2),(3),
(4)(D)(E), 60(B) §1692 F(6), et seq, UCC.-Article 8-8-101 Et Seq. Title 42 USC: Titlel l, 361,
362, 12 USC.§ 250, Statutes including, but not limited to IC§ 6, 15, 28, 41, 45, 55 Et Seq.

---- __C/_Q£Jj'J_r~/2..c;/ a.fJr7 ~~0JtAP/J1C/!f
1
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Under: I C 28-3-305,
TITLE 28, COMMERCIAL TRANSACTIONS, CHAPTER 3, UNIFORM COMMERCIAL
CODE -- NEGOTIABLE INSTRUMENTS, PART 3., ENFORCEMENT OF INSTRUMENTS
28-3-305. DEFENSES AND CLAIMS IN RECOUPMENT. (1) Except as stated in subsection
(2) of this section, the right to enforce the obligation of a party to pay an instrument is subject to
the following:
(a) A defense of the obligor based on (i) infancy of the obligor to the extent it is a defense to a
simple contract, (ii) duress, lack of legal capacity or illegality of the transaction which, under
other law, nullifies the obligation of the obligor, (iii) fraud that induced the obligor to sign the
instrument with neither knowledge nor reasonable opportunity to learn of its character or its
essential terms, or (iv) discharge of the obligor in insolvency proceedings;
(b) A defense of the obligor stated in another section of this chapter or a defense of the obligor
that would be available if the person entitled to enforce the instrument were enforcing a right to
payment under a simple contract; and
(c) A claim in recoupment of the obligor against the original payee of the instrument ifthe claim
arose from the transaction that gave rise to the instrument; but the claim of the obligor may be
asserted against a transferee of the instrument only to reduce the amount owing on the instrument
at the time the action is brought.
(2) The right of a holder in due course to enforce the obligation of a party to pay the
instrument is subject to defenses of the obligor stated in subsection (l)(a) of this section, but is
not subject to defenses of the obligor stated in subsection (l)(b) of this section or claims in
recoupment stated in subsection (l)(c) of this section against a person other than the holder.
(3) Except as stated in subsection (4) of this section, in an action to enforce the obligation
of a party to pay the instrument, the obligor may not assert against the person entitled to enforce
the instrument a defense, claim in recoupment, or claim to the instrument (section 28-3-306) of
another person, but the other person's claim to the instrument may be asserted by the obligor if
the other person is joined in the action and personally asserts the claim against the person entitled
to enforce the instrument. An obligor is not obliged to pay the instrument if the person seeking
enforcement of the instrument does not have rights of a holder in due course and the obligor
proves that the instrument is a lost or stolen instrument.
(4) In an action to enforce the obligation of an accommodation party to pay an instrument,
the accommodation party may assert against the person entitled to enforce the instrument any
defense or claim in recoupment under subsection (1) of this section that the accommodated party
could assert against the person entitled to enforce the instrument, except the defenses of
discharge in insolvency proceedings, infancy and lack oflegal capacity.
28-3-306,
TITLE 28, COMMERCIAL TRANSACTIONS, CHAPTER 3,UNIFORM COMMERCIAL
CODE -- NEGOTIABLE INSTRUMENTS, PART 3., ENFORCEMENT OF INSTRUMENTS
28-3-306. CLAIMS TO AN INSTRUMENT. A person taking an instrument, other than a person
having rights of a holder in due course, is subject to a claim of a property or possessory right in
the instrument or its proceeds, including a claim to rescind a negotiation and to recover the
instrument or its proceeds. A person having rights of a holder in due course takes free of the
claim to the instrument.

SUPPORT MEMORANDUM: APPEAL SUMMORY JUDGMENT
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"The distinguishing feature of a claim for recoupment is the same as a compulsory
counterclaim--it must spring from the same transaction or occurrence as the
underlying claim. Cherney v. Moody, 413 So. 2d 866, 868 (Fla. 1st DCA 1982)
(tracing the history of the plea of recoupment). A recoupment seeks to diminish or
exceed the damages sought by the plaintiff. Id. Viewed as a breach of contract claim,
the Mortgagor's counterclaim was necessarily a compulsory counterclaim to HFC's
foreclosure action based upon breach of the promissory note. Viewed as a claim of
fraud, this court has held: ''At least in some, if not all, cases, fraud in the inducement
ofa note or mortgage is a compulsory counterclaim to an action in foreclosure on the
note or mortgage." Norris v. Paps, 615 So. 2d 735, 737 (Fla. 2d DCA 1993). The
Mortgagor sought money damages for HFC's alleged misconduct arising from the
same transaction or occurrence upon which HFC premised the Mortgagor's liability;
thus the Mortgagor's counterclaim was a compulsory counterclaim in
recoupment.. .. As a general rule, our supreme court has held that "a compulsory
counterclaim in recoupment permits the recovery of an affirmative judgment even
though barred as an independent cause of action by the running of the statute of
limitations." Allie v. Ionata, 503 So. 2d 1237, 1239 (Fla. 1987) (quoting and adopting
the analysis of Cherney, 413 So. 2d at 868-69).

"A counterclaim contains assertions that the defendant could have made by starting a
lawsuit if the plaintiff had not already begun the action. A purchaser of the property
as described in the statute, who starts an unlawful detainer proceeding to evict an
occupant in possession, must show that he or she acquired the property at a regularly
conducted sale and thereafter "duly perfected" the title" [CCP § 1161a; Vella v.
Hudgins (1977) 20 C3d 251, 255, 142 CR 414, 572 P2d 28 ].
"To this limited extent, as provided by the statute, title may be litigated in the
unlawfal detainer proceeding" [Cheney v. Trauzettel (1937) 9 C2d 158, 159, 69 P2d
832 ]. CCP § 1161
"The sole issue is whether Plaintiff is entitled to possession of the Property. It is
obvious that Plaintiff has NOT demonstrated in its moving papers and will
demonstrate at the hearing that Plaintiff is not entitled to possession of the Property
against Defendant, that Plaintiffproperty was not sold in accordance with Civil Code
Section 2924, and that title has been duly perfected.
There is an issue of title thus there is a triable issue of fact in this action.
Summary proceeding in unlawfal detainer is subject to control of equity in proper
case; hence, if defendant in such action possessed valid equitable rights in property
that would make it inequitable for plaintiff to proceed, defendant could, by seeking
injunction in quiet title suit pending between parties, prevent plaintiff from
proceeding." Byrne v. Baker (1963, Cal App 2d Dist) 221 Cal App 2d 1, 34 Cal Rptr
178, 1963 Cal App LEXIS 2099.
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"To prevail, in action by vendee against vendor for removal of vendor from premises
and award of damages for withholding possession, plaintiff must prove affirmatively
that property was "duly sold" and that "the title under the sale has been duly
perfected, " and, contrary to rule applying to unlawful detainer where landlord-tenant
relationship is involved, title thus becomes issue.::_ Kessler v. Bridge (1958, Cal App
Dep't Super Ct) 161 Cal App 2d Supp 837, 327 P2d 241, 1958 Cal App LEXIS 1814.
"Homeowners cannot be evicted, consistent with due process guarantees, without
being permitted to raise affirmative defenses which if proved would maintain their
possession and ownership. Accordingly, in an unlawfal detainer action brought in
municipal court by a corporation that had acquired title to homeowners ' property
through a loan transaction after the homeowners had defaulted on a prior loan, the
homeowners were entitled to defend the eviction action based on their claims offraud
and related causes which they asserted; therefore the action necessarily exceeded the
jurisdiction of the municipal court and could not be tried there. " Asuncion v.
Superior Court of San Diego County (1980, Cal App 4th Dist) 108 Cal App 3d 141,
166 Cal Rptr 306, 1980 Cal App LEXIS2038.
"The title of a purchaser at a sale under a trust deed is involved in an action in
unlawful detainer brought by him to the limited extent that he must prove his
acquisition of title by purchase at the sale, and the defendant may attack the
sufficiency of the sale." Cheney v. Trauzettel (1937) 9 Cal 2d 158, 69 P2d 832, 1937
Cal LEXIS 372; Delpy v. Ono (1937, Cal App) 22 Cal App 2d 301, 70 P2d 960, 1937
Cal App LEXIS 116; Seidell v. Anglo-California Trust Co. (1942, Cal App) 55 Cal
App 2d 913, 132 P2d 12, 1942 Cal App LEXIS 146.
Under: I C 28-3-305,
TITLE 28, COMMERCIAL TRANSACTIONS, CHAPTER 3, UNIFORM
COMMERCIAL CODE -- NEGOTIABLE INSTRUMENTS, PART 3.,
ENFORCEMENT OF INSTRUMENTS
28-3-305. DEFENSES AND CLAIMS IN RECOUPMENT. (1) Except as stated in
subsection (2) of this section, the right to enforce the obligation of a party to pay an
instrument is subject to the following:
(a) A defense of the obligor based on (i) infancy of the obligor to the extent it is a
defense to a simple contract, (ii) duress, lack of legal capacity or illegality of the
transaction which, under other law, nullifies the obligation of the obligor, (iii) fraud
that induced the obligor to sign the instrument with neither knowledge nor
reasonable opportunity to learn of its character or its essential terms, or (iv)
discharge of the obligor in insolvency proceedings;
(b) A defense of the obligor stated in another section of this chapter or a defense of
the obligor that would be available if the person entitled to enforce the instrument
were enforcing a right to payment under a simple contract; and
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(c) A claim in recoupment of the obligor against the original payee of the
instrument if the claim arose from the transaction that gave rise to the instrument;
but the claim of the obligor may be asserted against a transferee of the instrument
only to reduce the amount owing on the instrument at the time the action is brought.
(2) The right of a holder in due course to enforce the obligation of a party to
pay the instrument is subject to defenses of the obligor stated in subsection (l)(a) of
this section, but is not subject to defenses of the obligor stated in subsection (l)(b)
of this section or claims in recoupment stated in subsection (l)(c) of this section
against a person other than the holder.
(3) Except as stated in subsection (4) of this section, in an action to enforce
the obligation of a party to pay the instrument, the obligor may not assert against
the person entitled to enforce the instrument a defense, claim in recoupment, or
claim to the instrument (section 28-3-306) of another person, but the other person's
claim to the instrument may be asserted by the obligor if the other person is joined
in the action and personally asserts the claim against the person entitled to enforce
the instrument. An obligor is not obliged to pay the instrument if the person seeking
enforcement of the instrument does not have rights of a holder in due course and the
obligor proves that the instrument is a lost or stolen instrument.
(4) In an action to enforce the obligation of an accommodation party to pay
an instrument, the accommodation party may assert against the person entitled to
enforce the instrument any defense or claim in recoupment under subsection (1) of
this section that the accommodated party could assert against the person entitled to
enforce the instrument, except the defenses of discharge in insolvency proceedings,
infancy and lack oflegal capacity.
28-3-306,
TITLE 28, COMMERCIAL TRANSACTIONS, CHAPTER 3,UNIFORM
COMMERCIAL CODE -- NEGOTIABLE INSTRUMENTS, PART 3.,
ENFORCEMENT OF INSTRUMENTS
28-3-306. CLAIMS TO AN INSTRUMENT. A person taking an instrument, other
than a person having rights of a holder in due course, is subject to a claim of a
property or possessory right in the instrument or its proceeds, including a claim to
rescind a negotiation and to recover the instrument or its proceeds. A person having
rights of a holder in due course takes free of the claim to the instrument.

"A counterclaim contains assertions that the defendant could have made by starting a
lawsuit if the plaintiff had not already begun the action. A purchaser of the property
as described in the statute, who starts an unlawful detainer proceeding to evict an
occupant in possession, must show that he or she acquired the property at a regularly
conducted sale and thereafter "duly perfected" the title" [CCP § 1161a; Vella v.
Hudgins (1977) 20 C3d 251, 255, 142 CR 414, 572 P2d 28 ].
"To this limited extent, as provided by the statute, title may be litigated in the
unlawfal detainer proceeding" [Cheney v. Trauzettel (1937) 9 C2d 158, 159, 69 P2d
832 ]. CCP § 1161
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"The sole issue is whether Plaintiff is entitled to possession of the Property. It is
obvious that Plaintiff has NOT demonstrated in its moving papers and will
demonstrate at the hearing that Plaintiff is not entitled to possession of the Property
against Defendant, that Plaintiffproperty was not sold in accordance with Civil Code
Section 2924, and that title has been duly perfected.
There is an issue of title thus there is a triable issue of fact in this action.
Summary proceeding in unlawful detainer is subject to control of equity in proper
case; hence, if defendant in such action possessed valid equitable rights in property
that would make it inequitable for plaintiff to proceed, defendant could, by seeking
injunction in quiet title suit pending between parties, prevent plaintiff from
proceeding." Byrne v. Baker (1963, Cal App 2d Dist) 221 Cal App 2d 1, 34 Cal Rptr
178, 1963 Cal App LEXIS 2099.
Evidence
"To prevail, in action by vendee against vendor for removal of vendor from premises
and award of damages for withholding possession, plaintiff must prove affirmatively
that property was "duly sold" and that "the title under the sale has been duly
perfected, " and, contrary to rule applying to unlawful detainer where landlord-tenant
relationship is involved, title thus becomes issue.::_ Kessler v. Bridge (1958, Cal App
Dep't Super Ct) 161 Cal App 2d Supp 837, 327 P2d 241, 1958 Cal App LEXIS 1814.

"Homeowners cannot be evicted, consistent with due process guarantees, without
being permitted to raise affirmative defenses which if proved would maintain their
possession and ownership. Accordingly, in an unlawful detainer action brought in
municipal court by a corporation that had acquired title to homeowners ' property
through a loan transaction after the homeowners had defaulted on a prior loan, the
homeowners were entitled to defend the eviction action based on their claims offraud
and related causes which they asserted; therefore the action necessarily exceeded the
jurisdiction of the municipal court and could not be tried there. " Asuncion v.
Superior Court of San Diego County (1980, Cal App 4th Dist) 108 Cal App 3d 141,
166 Cal Rptr 306, 1980 Cal App LEXIS2038.
"The title of a purchaser at a sale under a trust deed is involved in an action in
unlawful detainer brought by him to the limited extent that he must prove his
acquisition of title by purchase at the sale, and the defendant may attack the
sufficiency of the sale." Cheney v. Trauzettel (1937) 9 Cal 2d 158, 69 P2d 832, 1937
Cal LEXIS 372; Delpy v. Ono (1937, Cal App) 22 Cal App 2d 301, 70 P2d 960, 1937
Cal App LEXIS 116; Seidell v. Anglo-California Trust Co. (1942, Cal App) 55 Cal
App 2d 913, 132 P2d 12, 1942 Cal App LEXIS 146.
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I. INTRODUCTION

1) Court's finding of fact show no account for particular factual circumstances in this case.

''practicalities and peculiarities of the case" Mullane v. Central Hanover Bank & Trust Co., 339
U.S. 306, at 314-315, Pp. 7-12.
2) Respondent claims right to recover under statutes of the State of Idaho by means of statutory

right, in which Respondent did not abide by the same.
3) Respondent's Motion Memorandum and accompanying affidavits, accepted by the Court,
were not filed within time requirements ofIRCP 7(b)(3). Appellant's right to respond was
thwarted by the Respondent and the court. Thus, Appellant was denied her day in court IRCP
Rule 56(d).
4) Appellant respectfully pleads the court to treat her response to Respondent's Motions as

proper designation IRCP Rule 13(f),Rule 8(c).
TIMELINE
1) NOV 21 2011 Respondent filed Motion Memorandum.

2) NOV 22 2011 Hearing, Magistrate Court, Honorable Judge Bieter

3) NOV 23 2011 Respondent Motion Memorandum copy received by Appellant
4) DEC 5 2011 Appellant Motion RE: Brief Motion Memorandum filed-Post Hearing
II. APPLICATION OF STANDARD OF REVIEW I.R.C.P. 56(C) ET. SEQ

Magistrate Court's Finding of Fact: "The standard for summary judgment is well
established in Rule 56, Idaho Rules of Civil Procedure and Idaho case law. The moving
party is entitled to judgment as a matter of law if there is no genuine issue as to any
material fact."
IRCP 56(c) COMMITTEE NOTES ON RULES-2010 amended "issue" to "dispute" reflects
focus of summary-judgment determination.
Accordingly, before, "The moving party is entitled to judgment as a matter of law" only if the
moving party shows no "genuine dispute" as to any material fact exists and Respondent fails
here as a matter of law. Therefore, Respondent has not met the burden to remove genuine
disputed facts and fails to show that no evidence exists in support Appellant's case, which then
case must be reviewed. id.

III. MOVING PARTY'S AFFIDAVIT PRIMA FACIE-ABOVE NON MOVING PARTY
"This Court liberally construes all disputed facts in favor of the nonmoving party, and
all reasonable inferences drawn from the record will be drawn in favor of the
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nonmoving party. Id. If reasonable persons could reach differing conclusions or draw
conflicting inference from the evidence presented, then summary judgment is
improper. McPheters v. Maile, 138 Idaho 391, 394, 64 P.3d 317, 320(2003)"
Lawrence Spencer v. Dee Jameson Davidson Trust Co, Doc No. 34517, Idaho, Justice
BURDICK, Feb 2009, Opinion No.85, Filed: June 16, 2009
1) Magistrate Court finding of fact gives more weight to moving party's affidavits as,

"shall be

''prima facie " evidence in any court of the truth of the recitals and affidavits. " over and above
non-moving party's affidavits. Consequently, the court's finding of fact created a discrepancy
between the court's obligation, "... liberally construes all disputed facts in favor of the

nonmoving party" and in opposition to the non-moving party's right, "drawn in favor of the
nonmoving party"
2) Respondent submitted conflicting affidavit(s) and related documents to support its claims to
the court and into ADA County Records after the fact, more than six months after the auction
date of property of MAY 16 2011, as well as not in accordance to Idaho Statutes. The
aforementioned affidavit(s) now currently affixed to the Trustee's Deed, were not available for
the action sale date of MAY 16 2011 and therefore, not pursuant to Idaho Statutes
3) Respondent's affidavits conflict with Respondent's previously submitted affidavits, moreover,

affidavits also conflict with non-moving party's affidavits.
4) Court's finding of fact inconsistent with Idaho Supreme Court rulings, in FHLMC v Appel
5) Above facts 1) through 4), draws reasonable inference to the existence of genuine dispute.

IMPLICATION TO IDAHO LAW
1) Court's finding of fact in this case at hand, sets precedence challenging the SEPTEMBER 1st
2011 amended IC§ 45-1506 C, as well as the overturn ofrecent Idaho Supreme Court of Appeals
rulings which affirm standard of compliance with Idaho Statutes as binding.
2) According to Respondent, filing Default, whether correct or not, circumvents compliance with

Idaho Statutes. In Complaint filed, Respondent states, "Moreover, actual notice is not required

were there is a showing that the debtor was aware of the foreclosure proceedings" In Appel,
"Fed Home argues however, that"[ir] regardless" of whether the proper statutory notice
requirements were, complied with, the sale is final under IC§45-1508 and §45-1510 ..."
Federal Home Loan Mortgage Corporation v. Appel, 137 Idaho, P.3d. 434, 429 (2006).
COMPLIANCE IC §CODES THE CENTRAL ISSUE OF DISPUTE
1) Court's finding of fact, "First of all, the Idaho non-judicial foreclosure statutes have not

been repealed... "
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•
Respondent, RE: Memorandum, Pg. 3. "As noted by Plaintiff in support of its motion for
summary judgment, Plaintiff complied with the specific provisions of Idaho's nonjudicial foreclosure statutes. Notice of those proceedings was provided as required under
Idaho Code 45-1501, et seq... In her pleadings, Defendant repeatedly states that the
Idaho's non-judicial foreclosure statutes have been repealed"
2) Appellant had not repeatedly stated that the Idaho's non-judicial foreclosure statutes have

been repealed. On the other hand, the Appellant made reference to the amended IC§ 45-1506 C,
which replaced IC§ 45-1506 on SEPT 1st 2011.
3) Appellant also cited The Supreme Court of Idaho in, Lawrence Spencer v. Dee Jameson,
Davidson Trust Co.
"Idaho Code §45-1501 has been repealed; therefore, the statutory provisions governing
the non-judicial foreclosure of trust deeds will be referred to as IC 45-1502, et seq.
throughout the remainder of this opinion." Lawrence Spencer v. Dee Jameson,
Davidson Trust Co., No.34517, February 2009, Opinion No.:85, June 16, 2009:
4) Central in this case is whether applicable Idaho Codes were in reality followed and to what

extent do each of the Idaho Code relate to the two separate sale dates. Or, as Respondent allege
in its Complaint; claim exemption ofIC § 45-1501 et seq statutory standards of compliance.
Court's finding of fact; "The remaining issue of significance raised by Ms. Butcher's
material is whether FHLMC followed the notice provisions of Idaho Code 45-1506 and
1506A. A review of the statutes and the uncontroverted facts, outlined by the court
above, shows that the provisions of the Idaho Code have been met".
Respondent, "Plaintiff complied with the specific provisions of Idaho's non-judicial
foreclosure statutes. Notice of those proceedings was provided as required under
Idaho Code 45-1501, et seq..." Reply Memorandum Pg. 3
5) Court's finding of fact relied on the accuracy of Respondent's affidavits attesting compliance

to "specific provisions... Idaho Code 45-1501, et seq... " and "A true and correct copy of the
Trustee's Deed was attached to Plaintiff's Complaint as Exhibit A. "
6) Yet, "Idaho Code 45-1501, et seq... " does not indicate to which specific Idaho Code

Respondent refers as to actual compliance. Hence, Appellant cited, Lawrence Spencer v. Dee
Jameson, Davidson Trust Co.
7) Respondent has claimed by affidavit, completion and compliance with IC § 45-1506, then

completion and compliance to IC § 45-1506 B, and then followed by completion and compliance
with IC§45-1506A.
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8) The Court's finding of fact settled on IC §45-1506 and IC§45-1506 A, but The Court's
finding does not specify which IC statute for which sale date was followed to completion, nor
does the Respondent actually show completion of any Idaho Codes.
9) Respondent followed several steps for several Idaho Codes, however,

Respondent also

missed various steps of completion as to recording, publishing, posting, notice, postponement
announcement, and time lapse, and recording deadlines for rescinded canceled sale date of OCT
15 2010, and for the sale date of MAY 16 2011, pursuant IC§ 45-1506 and IC § 45-1506 Band
then IC§ 45-1506 A.

LIST OF FACTS OF RECORD
1. NOV 21 2011 FHLMC filed Motion Memorandum. (late-post hearing)
2. NOV 22 2011 Magistrate Court Hearing before Honorable Judge Bieter. (continuance)
3. NOV 23 2011 Respondent's Motion Memorandum copy received. (reply-late post hearing)
4. NOV 25 2011 Magistrate Judge Granted Motion for Summary Judgment (premature)
5. OCT 15 2010 ''Notice of Service" for sale (sale date rescinded before "notice")
6. OCT 15 2010 Posting of Property (did not occur)

7. OCT 15 2010 Affidavit to Posting of Property (missing)
8. MAY 16 2011 Posting of Property (did not occur)
9. MAY 16 2011 Affidavit Posting of Property (missing)
10. MAY 162011 (mail notice not received)
11. MAY 162011 Serving of Notice for Sale date (did not occur)
12. MAY 16 2011 Proof of Serving Notice for Sale date. (missing)
13. MAY 16 2011 Advertisements publishing (timelines non-compliant to IC§ 45-1506 et.seq)
14. MAY 16 2011 Advertisements recording (timelines non-compliant to IC§45-1506 et.seq.)
15. MAY 16 2011 Proof of Notice of Mailing (missing - not recorded)
16. MAY 20 2011 "Affidavit of Compliance" filed in ADA County. (after auction sale)
Basically IC § 45-1506 states that personal service made upon an adult occupant who is also
someone required to be mailed a notice of sale and that was actually mailed the notice of sale
and a copy of the notice of sale posted on the property...then an affidavit of mailing notice of
sale and an affidavit of posting and publication of notice of sale recorded in the mortgage records
in the counties in which the property described in the deed is situated at least twenty (20) days
prior to the date of sale.
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45-1506(8) line 5 -The trustee may postpone the sale of the property upon request of
the beneficiary by publicly announcing at the time and place originally fixed for the
sale, the postponement to a stated subsequent date and hour. No sale may be
postponed to a date more than thirty (30) days subsequent to the date from which the
sale is postponed. A postponed sale may itself be postponed in the same manner and
within the same time limitations as provided in this subsection
45-1506A The trustee shall make the above affidavit attached to or incorporated in
the trustee's deed and available for inspection at the time of sale which contains
mailings and publishing of Notice of the rescheduled sale and when the stay became
effective.

AFFIDAVIT- IC§45-1506 B POSTPONEMENT FOR OCT 15 2010
IC§45-1506 B Postponement of Sale-Intervention of Stay (3) Part 1,... (3) If the
foreclosure has proceeded in compliance with all requirements of subsections (2)
through and including(6),of section 45-1506, Idaho Code, prior to the intervention of
the stay...then at the time appointed for the original sale, the trustee shall announce
the date and time of the rescheduled sale to be conducted at the place originally
scheduled and no further or additional notice of any kind shall be required".
NWT "AFFIDAVIT OF COMPLIANCE" FOR MAY 16 2011 SALE DATE
1) NWT's "Affidavit of Compliance" as to completion of (1) through (6), for IC § 45-1506 B.
and states, "By Reason ofAutomatic Stay" as reason for sale date postponement.
2) Notarized on MAY 18 2011, in the State ofWashington, two days after sale.
3) Recorded in ADA County on MAY 20 2011, four days after the sale date.
4) Does not show OCT 15 2010 sale date was ''postponed" by uninterrupted announcement
every 30 days for the 214 days, pursuant to I.C § 45-1506 B (3)
5) Subsequently, on NOV 23 2011, FHMLC submitted alternate Affidavits to the court which
were never recorded in ADA County and which statements contained within conflict with the
preceding MAY 20, 2011 "Affidavit of Compliance"
6) In view of this fact, FHLMC appears to admit it did not comply with IC § 45-1506 B, as

sworn in "Affidavit of Compliance" recorded on MAY 20, 2011.
XI. POSTING OF PROPERTY-IC §45-1506
1) Posting on the property did not take place for the first sale date of OCT 15 2010, pursuant to
I.C § 45-1506 (2) through (5).
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2) No record of, "Affidavit of Posting of Property" in ADA County for OCT 15 2010, canceled
sale date pursuant to IC§45-1506.
3) Posting on the property did not take place for the second sale date of MAY 16 2011, pursuant
to I.C § 45-1506 (2) through (5)
4) No record of, "Affidavit of Posting of Property" in ADA County for the MAY 16 2011, sale
date pursuant to IC§45-l 506.
5) Without posting of property for either sale date along with out affidavits then Respondent did
not complete: (2) through (5), IC§ 45-1506 for sale date OCT 15 2010 and:

6) Respondent did not complete (2) through (6), IC§ 45-1506 for sale date OCT 15 2010.
7) The time lapse of214 days -that's 7 months -between the sale dates was created by

Respondent and its Servisor of the loan, WFHM 's actions.
4) Accordingly, non competition of IC § 45-1506, excludes reliance on Statute IC § 45-1506 A
and IC§ 45-1506 B -- on up to IC§ 45-1506 B (4) 2nd line.
5) The only alternative due to Respondent's non-compliance and time lapse, pursuant to IC § 45-

1506 and IC§ 45-1506 Band IC§ 45-1506 A is --JC§' 45-1506 B (4)

:r1 line:

IC§45-1506 B,(4) " .. .If timely compliance under subsection (6) of section 45-1506,
Idaho Code, is not possible, the partially completed foreclosure process shall be
discontinued and any further sale proceeding shall require new compliance with all
notice of sale procedures as provided in section 45-1506, Idaho Code"

LINE TWO, IC§ 45-1506 B (4) DICTATES I.C § 45-1506 VS. I.C § 45-1506 A
1) Only alternative is IC § 45-1506 B (4), 2nd line, apply:

LC§ 45-1506 B-(4), 2nd Line; " .. .If timely compliance under subsection (6) of
section 45-1506, Idaho Code, is not possible, the partially completed foreclosure
process shall be discontinued and any further sale proceeding shall require new
compliance with all notice of sale procedures as provided in section 45-1506, Idaho
Code."
2) IC§ 45-1506 B (4), 2nd line, requires new notice pursuant to LC§ 45-1506:
IC§ 45-1506 - " ... (6) A copy of the notice of sale shall be published in a newspaper
of general circulation in each of the counties in which the property is situated once a
week for (4) successive weeks, making(4) publishings in all, with the last publication
to be at least thirty (30) days prior to the day of sale."
3) Timeline of LC§ 45-1506 A (3), compared to aforementioned timeline oflC§ 45-1506:
l.C§ 45-1506 A - "(3) Notice of the rescheduled sale shall be published in the
newspaper of original publication once a week for three (3) successive weeks, making
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three (3) publishings in all, with the last publication to be at least ten (10) days prior
to the day of sale" .
RECORDING REQUIRMENTS
55.The above referred to missing documents, now being presented after the fact, were not

notarized until November 18, 2011, in Washington State; six months after sale date, May 16
2011 and to date were never recorded in Idaho State, the county were the property sits, within 20
days of sale date pursuant to I.C. § 45-1506A et. seq. or 20 days before sale pursuant to I.C.§ 451506.
Therefore, statement to court, "A true and correct copy of the Trustee's Deed was attached to

Plaintiffs Complaint as Exhibit A. " is a misrepresentation of facts.
Accordingly; Plaintiff is entitled to rely on the statutory provisions of Idaho Code 451510 which provides: "When a trustee's deed recorded in the deed records of the
county where the property described in the deed is located, the recitals contained in
the deed and the affidavits required under 45-1510 (7) shall be a ''prima
facie "evidence in any court of the truth of the recitals and affidavits. However, the
recitals and affidavits are conclusive in favor of a purchaser in good faith for value
or any successor in interest thereof "
"AFFIDAVIT OF COMPLIANCE"
MAY 18 2011, "Affidavit ofJeff Stenman" FRCP 11 (B), 56, (C)(2), IC § 55-902, IC § 55-816,
IC § 55-909, IC § 55-908, IC§ 28-9-102(A)(43)
1) NWT's "Affidavit of Compliance" states "rescheduled" sale date of MAY 16 2011

2) NWT's "Affidavit ofCompliance" declares "By Reason ofAutomatic Stay" as the grounds for

postponement of sale date.
3) NWT's "Affidavit ofCompliance" asserts completion of (1) through (6), for IC§ 45-1506 B.

4) The "Affidavit of Compliance" was notarized on MAY 18 2011, in the State of Washington,
two days after sale.
5) The "Affidavit of Compliance" was recorded in ADA County, on MAY 20 2011, four days

after the sale date.
6) The "Affidavit of Compliance" does not show the sale date of OCT 15 2010 was ''postponed"

by uninterrupted announcement every 30 days for the 214 days, pursuant to I.C § 45-1506 B (3)
7) Subsequently, on NOV 21 2011, FHMLC "submitted contemporaneously within" Motion

Memorandum, the "Affidavit of Jeff Stenman" for "Affidavit of Certified Mail" to the court
almost seven months after auction sale date, after the fact.
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8) "Affidavit ofJeff Stenman" for "Affidavit of Certified Mail" never recorded in ADA County.
9) Statements within "Affidavit ofJeff Stenman" for "Affidavit of Certified Mail" are in conflict
with the preceding MAY 20, 2011 "Affidavit of Compliance"
10) In view of this fact, FHLMC appears to admit it did not comply with IC § 45-1506 B, as
sworn in "Affidavit of Compliance" recorded on MAY 20, 2011.
NOV 18 2011, FHLMC FILED ADDITIONAL AFFIDAVITS
Of2. Notice of the sale was sent by certified mail to Ms. Butcher on June 16, 2010 and 8.
Notice of the rescheduled Trustee's sale, setting the sale for May 16, 2011 at 11 :OOam at 202
S. Cole in Boise, Idaho, was sent by certified mail to Mr. Butcher on April 1, 2011.

1) In lieu of recording in ADA County, on NOV 21 2011, "Affidavit of Jeff Stenman" for

"Affidavit of Certified Mail" were declared prima facie it followed notification requirements,
pursuant to IC§ 45-1501 et. seq, as FHLMC's Exhibit "A"
2) Affidavits were notarized in State of Washington, almost seven months after the MAY 16
2011, sale date.
3) Affidavits were also not recorded in ADA County, were property is situated, pursuant to IC§
45 1506, 20 days of sale date, along with copies of unopened mail envelopes marked,

"Unclaimed, Return to Sender, Undeliverable" also not recorded in ADA County.
4) Above mentioned affidavits was attached on or about NOV 21 2011, into the MAY 16th 2011

"Trustee's Deed" in ADA County records.
5) FHLMC does not cite aspecificly, Idaho statute complied with, merely IC§ 45-1501 et. seq,
6) On NOV 22 2011, after the court hearing, FHLMC's council, Mr.O'Neill ofRCO displayed
the unrecorded required mail notices to Ms Butcher and Mr McCluskey and acknowledged that
the required mail notices were returned, and unopened.
7) On NOV 23, 2011, the day after the hearing, Ms Butcher received a copy of the unrecorded

"Affidavit of Certified Mail" required mail notices, affixed to the "Affidavit ofJeff Stenman" and
copies of unopened mail envelopes, "Unclaimed, Return to Sender, Undeliverable" along with
the a copy of FHLMC's Motion Memorandum filed on NOV 21 2011.
8) Affidavits indicate that NWT had first hand knowledge that Ms Butcher did not receive notice
due her pursuant to IC§ 45-1506.
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NOTICE - OBSOLETE TIMELINE
1) The notification and recordation process for the first sale date of OCT 15 2010 was stopped by

the cancellation sale date as a result of HAMP- well before Ms. Butcher filed Bankruptcy.
2) FHLMC must implement a loss mitigation option or had to start foreclosure proceedings
within six months. FHLMC did not comply:

"For all mortgages, lenders must implement a loss mitigation option or initiate
foreclosure within six months of the default date. "
Sec 4 pg 37 (a) Attorney General's Report on the Idaho Housing Crisis and How
Stakeholders Can Facilitate Cooperative Solutions, Consumer Protection Division,
Lawrence Wasden, Attorney General (FEB 2011)
3) A time lapse exists of 214 days, not affected by lifted bankruptcy stay, between the OCT 15
2010 cancelled sale date and the MAY 16 2011, sale date
4) A span of 18 months exists between DEC 14 2008 WFHM Default letter and start of
foreclosure filed on MAY 27 2010.
5) Computation Application: IC§ 45-1506 B (4), 2nd line, " ...If timely compliance under
subsection (6) of section 45-1506, Idaho Code, is not possible ... "id.

"NOTICE" v. "VALID NOTICE"

"... when notice is a person 's due, process which is a mere gesture is not due
process... " See Robinson v. Hanrahan, 409 U. S.38 (per curiam), and Covey v. Town of
Somers, 351 U. S. 141. "The means employed must be such as one desirous of
actually informing the absentee might reasonably adopt to accomplish it. .•It is
unlikely that a person who actually desired to inform an owner about an impending
tax sale of a house would do nothing when a certified letter addressed to the owner is
returned unclaimed ••• Using certified mail provides•.. documentation of personal
delivery and protection against false claims that notice was never received.
That added security, however, comes at a price-the State also learns when notice
has not been received. •.. "
Jones v. Flowers Et Al. Certiorari to the Supreme Court of Ark, No. 04-1477, Argued
Jan 17, 2006- Decided April 26, 2006; quoting, e.g., Pp. 4-12.(a) Mullane v. Central
Hanover Bank & Trust Co., 339 U. S. 306, Pp.4-6, Mullane, 399, U. S., at 315.
See Robinson v. Hanrahan, 409, U.S. 38, (percuriam), and Covey v. Town of
Somers, 351 U. S.141. I Pp.12-17.359, Ark. 443, S. W. 3d, reversed and remanded.
"ACTUAL NOTICE" FOR OCT 15 2010
1) In Appel, According to the Idaho Supreme Court of Appeals, "actual notice" can not

substitute for compliance with the notice provisions. id.

"Even if the appellants did have notice of the sale, it may not have made a
difference. We are dealing here with nonjudicial trust deed foreclosure. The
procedures to foreclose on trust deed outside of the judicial process provide the
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express-lane alternative to foreclosure in the judicial system and strip borrowers of
protections embedded in a judicial foreclosure. As our Court of Appeals has
correctly observed, strict compliance with the notice provisions is required" Federal
Home Loan Mortgage Corporation v. Appel.
2) "Notice" was not served to Ms Butcher. Instead "Notice" was served to a Mr McCluskey,
who is not the borrower and is not on the mortgage note or deed of trust and for that reason, was
not mailed a notice of sale, pursuant to IC§ 45-1506.
l.C§ 45-1506 ... a person to whom the notice of sale was required to be mailed ...
Provided, further, that if the adult occupant personally served is a person to whom
the notice of sale was required to be mailed (and was mailed) ...

".. An occupant is not charged with acting as the owner's agent in all respects ... "
Jones v. Flowers Et Al. Certiorari Arkansas No.: 04-1477, Argued Jan 17, 2006Decided Apr 26, 2006, (Quoting McDonald v. Mabee, 243 U.S. 90, 91)
(See Affidavit of Mr McCluskey attached as Exhibit

4J

SUFFICIENCY OF NOTICE REQUIRED UNDER IC§- ET. SEQ.
Northwest Trustee Services Inc. Trustee, Todd Henderson, confirmed to Ms Butcher that the first
sale date of OCT 15th 2010, was rescinded due to HAMP loan modifications enrolment process.
On or about MAY 18th 2010, Ms Butcher received a letter that stated the time of day, month, and
year of a sale - but not an actual date. Ms Butcher called NWT and spoke with Henderson, the
NWT, assigned Trustee. Ms Butcher stated the Letter says, "TRUSTEES SALE Guarantee or

Trustee Sale; sale date /time OCT. 2010 at 11:00 am-but no actual date stated" Henderson
stated, " ... the sale was rescinded ... that's why there is not a day specified. .. " Ms Butcher called
WFHM. WFHM Representative confirmed the sale date was still rescinded because of HAMP.

~See Affidavit attached as Exhibit~

OCT 15 2010 NWT SERVICE OF NOTICE - INVALIDATED
1) On or about June 17th 2010 a man came to the Ms Butcher's home. Mr. McCluskey answered
the door. The man, identifying himself as a "broker" and he bought the house and thought it was
not occupied. Mr. Mc Cluskey informed the broker Ms. Butcher was in the HAMP program. The
man handed Mr. Mc Cluskey a paper and to call with any questions. Mr. Mc Cluskey gave the
paper to the Ms. Butcher.

(See Affidavit of Mr McCluskey attached as Exhibit

-.tlJ

2) The papers were dated MAY 18 2010, and stated, "Notice of Insurance Policy" First
American Title Co. Premium Amt.: $ 805.00, Name of The Assured: Northwest Trustee
Services, Inc., Routh Crabtree Olson, P.S., and Wells Fargo Bank, Na."
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3) Again, Ms Butcher called WFHM and the WFHM Representative stated the papers were just,

"routine insurance papers" Again, WFHM Representative confirmed the canceled sale date was
still rescinded due to HAMP Enrolment.

(See Affidavit attached as Exhibit

)

4) Again, Ms Butcher called NWT Trustee, and spoke with Todd Henderson and agam,
Henderson reconfirmed that the sale date was still canceled due to her HAMP Enrolment.
Henderson assured Ms Butcher, asking her how she was doing and how she was coming along
with her HAMP modification. Ms Butcher thanked Mr. Henderson for his "help" and working
with her through this wonderful HAMP program as a "God Send" in her situation. She thanked

him for his "encouragement"
"... a course of conduct is undertaken that is reasonably calculated to instill a sense of reliance
thereon by the grantor" See Cox v. Helenius, 103 Wn.2d 383, 388, 693 P.2d 683 (1985)
5) At no time did WFHM or Trustee, Todd Henderson let Ms Butcher know the papers she asked
each about were actually a "Notice of Service" for the canceled sale date of OCT 15 2010, or the
identity of the "broker" as their "server" when asked. (See Affidavit attached as Exhibit

)

DUE DILIGENCE, ORDINARY CARE, AND BREACH OF FIDUCIARY DUTY
1) Northwest Trustee inc. and WFHM had a duty to Ms Butcher for meaningful notice, not in a

misleading way, but Northwest Trustee inc. and WFHM failed to provide adequate notice.

National Life Insurance Company v. Silverman, Jones v. Flowers et al. Certiorari, The Supreme
Court ofArk. Mullane v. Central Hanover Bank & Trust Co., Pp. 4-6.(b) 399 U.S., at 315.
2) NWT Trustee, Todd Henderson, and WFHM Representatives misled Ms Butcher to the true
nature of the papers as just "routine insurance papers" and not "Notice ofService " which voids
the spirit, purpose, and principle of notice.

"The trustee is appointed by the parties to act on behalf of both the lender and the
borrower. The trustee is not a signatory to the Deed of Trust and neither provides
nor is provided with, any consideration. " Robert W Lettenmaier, and Alpha
Foundation v. Federal Home Loan Mortgage Corporation, Mortgage Electronic
Registration Systems, Inc., Wells Fargo Bank, N.A., and Northwest Trustee Services,
Inc., No.Cv-11-156-Hz.a, Oregon, Portland Division U.S. District Court, D. May 20,
2011
3) In Cox v. Helenius, 103 Wn.2d 383, 388, 693 P.2d 683 (1985), the Washington Supreme
Court adopted the following view:

"Because the deed of trust foreclosure process is conducted without review or
confrontation by a court, the fiduciary duty imposed upon the trustee is
"exceedingly high"···
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(1) The trustee is bound by his office to use diligence in presenting the sale under
every possible advantage to the debtor as well as the creditor;
(1) The trustee must take reasonable and appropriate steps to avoid sacrifice of the
debtor's property and his interest;
(3) A course of conduct is undertaken that is reasonably calculated to insdll a sense
of reliance thereon by the grantor, that course of conduct can not be abandoned
without notice to the grantor; and
(4) When an actual conflict of interest arises between the roles of attorney for the
beneficiary and trustee, the attorney should withdraw from one position, thus
preventing a breach offiduciary duty. "id.
4) In, Blodgett v. Martsch, 590 P .2d 298 (UT 1978), The Supreme Court stated that, "the duty

of the trustee under a trust deed is greater than the mere obligation to sell the pledged
property... it is a duty to treat the trustor fairly and in accordance with a high punctilio of
honor. " id.
The Supreme Court in Blodgett went even further and found that the breach of this confidential
duty may be regarded as constructive fraud. The general rule is summarized in Nelson &
Whitman, Real Estate Finance Law, (West Publishing Co., 3d Ed.1994) §7.21: See also McHugh

v. Church, 583 P.2d 210, 214 (Alaska 1978). See also National Life Insurance Company v.
Silverman, 454 F.2d 899, 915 (D.C. Cir. 1971), in which the court stated that:

"the same good faith is required of trustees under a deed of trust of real estate as
is required of other fiduciaries" id.
"Knowledge that notice was ineffective was one of the "practicalities and
peculiarities of the case" taken into account, Mullane, supra, at 314-315 and it
should similarly be taken into account in assessing the adequacy of notice here"
Jones v. Flowers et al. Certiorari to The Supreme Court of Arkansas No. 041477.Argued Jan 17, 2006 -Decided April 26, 2006
TRUSTEE'S DEED
45,1509. TRUSTEE'S DEED,FORM AND CONTENTS (1) The trustee's deed to the purchaser
at the trustee's sale under this act shall conform to the requirements of subsection (2) of this
section(2) The trustee's deed shall contain, in addition to a description of the property conveyed
, a recital of the facts concerning the default, the mailing and the publication of the notice of sale,
the conduct of the sale and the receipt of the purchase money from the purchaser.
45-1502. DEFINITIONS-TRUSTEE'S CHARGE (3)"Trust deed" means a deed executed in
conformity with this act.
45,1503 TRANSFERS IN TRUST TO SECURE OBLIGATION,FORECLOSURE. If any
obligation secured by a trust deed is breached, the beneficiary may not institute a judicial action
against the grantor or his successor in interest to enforce an obligation owed by the grantor or
his successor in interest unless:(a)The trust deed has been foreclosed by advertisement and sale
in the manner provided in this chapter and the judicial action is brought pursuant to sec45,1512
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1) FHLMC Statement: "A true and correct copy of the Trustee's Deed was attached to

Plainti/fs Complaint as Exhibit A•.. "
2) Without duly recorded and executed documents, the Trustee's Deed presented for the May 16
2011 auction did not contain the documents required for inspection during auction.
3) Therefore, the Trustee's Deed is false according to the ADA County record.
4) Ms. Butcher seeks to void the Trustee's Sale and the Trust Deed and restore the adulterated
Trust Deed that flowed from that sale.
5) The Trustee's Deed did not contain the required documents for inspection during auction
6) Trustee's Deed states a sale date of MAY 18 2011, not MAY 16 2011.

SUMMARY OF "NOTICE" TRUSTEE'S DEED
1) Court's Finding of Fact was established on sworn affidavits, that FHLMC in reality followed

IC§ 45-1506, followed by IC§ 45-1506 A. FHLMC did not.
2) Court's Finding of Fact that IC§ 45-1506 A, applied for the second sale date of MAY 16
2011, after the first canceled, rescinded sale date of OCT 15 2010.
3) Court's Finding of Fact - misses the mark - IC § 45-1506 A, could only apply for the second
sale date of May 16 2011, if in fact, IC§ 45-1506, (2) through (6), had actually been carried out
for the first sale date OCT 15 2010.
4) However, as NWT had never fully complied with the original IC § 45-1506, notifications to
the standard of completion for the first sale date, because the it was canceled before Ms Butcher
ever received the "Routine insurance papers" which after the sale, she discovered were the

"notice" for the first sale date of OCT 15 2010.
5) Furthermore, Ms Butcher did not receive mailed "Notice ofSale " with the accompanying
affidavits until the day after the Hearing, on NOV 23rd 2011, almost seven months after the
auction sale of her home.
6) Comparison of "Affidavit ofJeff Stenman" for "Affidavit of Certified Mail" show notarized in

the State of Washington - but never recorded in ADA County, Idaho.
7) Conversely, Affidavits were affixed to Trustee's Deed, on or about NOV 22 2011, nearly 7

months after MAY 16 2011, sale date and thus, adulterates and nullifies the Trustee's Deed
Rule 56(e). Form of affidavits - Further testimony - Defense required. Supporting and
opposing affidavits shall be made on personal knowledge, shall set forth such facts as
would be admissible in evidence, and shall show affirmatively that the affiant is
competent to testify to the matters stated therein.
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IC§ 45-1506 (7) An affidavit of mailing notice of sale and an affidavit of posting (when
required) and publication of notice of sale as required by subsection (6) of this section
shall be recorded in the mortgage records in the counties in which the property
described in the deed is situated at least twenty (20) days prior to the date of sale.
I0\145,1506A. (4) The trustee shall make an affidavit stating that he or she has
complied with subsections (2) and (3) of this section. The trustee shall make the above
affidavit available for inspection at the time of the rescheduled sale together with any
affidavit of mailing and posting, when required, when the stay became effective. The
affidavit or affidavits shall be attached to or incorporated in the trustee's deed.
§55,808 PLACE OF RECORD Instruments entitled to be recorded must be recorded by
the county recorder of the county in which the real property affected thereby is
situated
Also See IC§55-901, IC§55-902, IC§ 55-908, IC§ 55-909

MOTIVE
1) FHLMC rushed through the sale and then attempted to pass off IC §45-1506 A, in place oflC

§ 45-1506 B (3) Part (B) line two, requiring new notice pursuant IC§ 45-1506.
2) If FHLMC's trustees, NWT Inc., had complied with notice pursuant IC § 45-1506, for the
second sale date, Ms Butcher's loan would fall under the protective shadow of the new revised
Statute - IC § 45-1506 C, effective as of SEPT 1st 2011, which would require FHLMC to work
with Ms Butcher to complete her HAMP Loan Modification under penalty of law as revised
Statute - IC§ 45-1506 C, unequivocally bans the practices perpetrated on Ms Butcher.
3) FHLMC's retort to Idaho Code Statute compliance, "Moreover, actual notice is not required

were there is a showing that the debtor was aware of the foreclosure proceedings"
.... as FHLMC stated in ... "Fed Home argues however, that"[ir] regardless" of whether the

proper statutory notice requirements were, complied with, the sale is final under!C§45-1508 and
§45-1510... "Federal Home Loan Mortgage Corporation v. Appel
"As our Court of Appeals has correctly observed, strict compliance with the notice
provisions is required."
Federal Home Loan Mortgage Corporation v. Appel, 1 See Security Pacific Finance
Corp. v. Bishop, 109 Idaho 25, 28, 704 P.2d 357, 360 (1985) (quoting Patton v. First
Fed. Sav.&LoanAss'n ofPhoenix, 118 Ariz. 473, 578 P.2d 152, 156 (1978)
"This is where the distinction between a canceled sale and a postponed sale becomes
important. •• Were the Legislature to have specifically provided in the statute that no
notice of a new sale had to be given where the original sale was unconditionally
canceled. .. "
Black Diamond Alliance, LlC. v Sherry. Kimball, Chief Justice Eismann, Justices
Burdick, J. Jones, Horton, The Supreme Court of the State of Idaho, Doc. No.: 35189,
Feb 2010, Term 2010, Opinion No.:35, Mar 25 2010.

SUPPORT MEMORANDUM: APPEAL SUMMORY JUDGMENT

000746
CASE NO.: CV OC 20111113288W

" ...when mailed notice•.•What is reasonable in response to new information
depends on what that information reveals ...when notice is a person's due, process
which is a mere gesture is not due process .•."
See Robinson v. Hanrahan, 409 U. S. 38 (per curiam), and Covey v. Town of Somers,
351 U.S. 141, Hess v. Pawloski, 274 U.S. 352, with Wuchter v. Pizzutti, 276 U.S. 13

"Knowledge that notice was ineffective was one of the "practicalities and
peculiarities of the case" taken into account, Mullane, supra, at 314-315, and it
should similarly be taken into account in assessing the adequacy of notice here•..An
occupant is not charged with acting as the owner's agent in all respects... "
Jones v. Flowers Et Al. Certiorari to the Supreme Court of Arkansas No.: 04-1477,
Argued Jan 17, 2006- Decided Apr 26, 2006 (Quoting McDonald v. Mabee, 243
U.S.90, 91)
XXIV. FHLMC - IS FREDDIE MAC

"... FREDDIE MAC SERVES AS THE PROGRAM'S COMPLIANCE AGENT FOR
ALL GSE OWNED OR GUARANTEED LOANS, SERVICER PARTICIPATION IS
REQUIRED." Sec 4 pg 39 Attorney General's Report on the Idaho Housing Crisis and
How Stakeholders Can Facilitate Cooperative Solutions Consumer Protection Div.
Lawrence Wasden, Attorney General, FEB 2011
"Compliance Agent: Freddie Mac acting as a financial agent of the United States
Department of the Treasury will manage the compliance and monitoring of Servicer
performance under the Program, including performance in accordance with Freddie
Mac and Fannie Mae requirements." C65.3: Delegation of Authority (04/21/09)
16) In, Wells Fargo Home Mortgage. Inc. v. Alan Neal, No. 58, Sept. Term 2006, "the failure to

follow insurer guidelines before instituting a foreclosure action can render that proceeding
invalid." Id. Therefore the exclusion of this issue by the court as an affirmative defense to the
Plaintiff's action is unwarranted
1) FHLMC as FREDDIE MAC, is aware or reasonably should have known Statute IC§ 45-1506
B (3) line two, requiring new notice as IC§ 45-1506, applies.
2) FHLMC as FREDDIE MAC, is aware or reasonably should have known NWT did not
complete original notification pursuant IC§ 45-1506, for the original sale date of OCT 15 2010.
3) FHLMC as FREDDIE MAC, is aware or reasonably should have known of the nature of any
"Stay" caused from its own HAMP forbearance waiting period it required for HAMP enrolment.
including violation of National Housing Act, 12 U.S.C. l 70lx( c) (5)
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4) FHLMC as FREDDIE MAC, is aware or reasonably should have known that FHLMC's
affidavit "By Reason ofAutomatic Stay" is a false claim because, "FREDDIE MAC serves as the

Program's Compliance Agent" id.
5) In Armacost v. HSBC Bank USA, FHLMC also claimed the statutory provisions of
IC §45-1508, and IC § 45-1510:

"... mere compliance with the Idaho Trust Deed Act's procedural requirements does
not establish a party's substantive right to initiate non-judicial foreclosure
proceedings ••• One could not reasonably contend that compliance with a procedure
gives substantive rights not otherwise possessed. The question still remains whether
Plaintiffs right or authority to foreclose on the Property remains" Case No.10-CV274-EJL-LMB, U S District Court for the District of Idaho, Report and
Recommendation Feb 9 2011, Honorable Larry M Boyle US Magistrate Judge
6) FHLMC claimed to establish to substantive right to initiate non-judicial foreclosure
proceedings, NWT Inc., sought dismissal because, as trustee, they had complied with procedural
requirements in Idaho's non-judicial foreclosure statute of the Idaho Trust Deed Act.
7) FHLMC is the Entity responsible for orchestrating events placing Ms Butcher into a far larger

default, foreclosure, and auction sale, from the start as the loan investor and party to the sale.
Therefore, FHLMC is not "a Bona Fide Purchaser in Good Faith." id.
8) Consequently, FHLMC is bound to FHLMC's (as Freddie Mac) council, Routh Crabtree and

Olson, and its Trustee, Northwest Trustees Inc., and its Loan Servicer, Wells Fargo Home
Mortgage, in their acts of commission and omission, leading to irregularities, possible fraud,
incomplete and lack of notifications, absent or incorrect recording, as well as false, conflicting
affidavits.

. 25. The question remains surrounding the material facts regarding the irregularities
surrounding the foreclosure which the Plaintiff had prior knowledge of its own doing and
initiated the actual trustee's sale of the property held on May 16, 2011.

"As the Court of Appeal noted" (1999) 69 Cal. App Ath 520, 530531,81 CaLRptr.2d 669: "[a] lender is not entitled to ignore information that
comes to him from outside the recorded chain of title, to the extent such
information puts him on notice of information that reasonably brings into
question the state of title reflected in the recorded chain of title." Melendrez
v. D& I Investment, Inc.(2005)127 Cal.AppAth 1238,26 Cal.Rptr.3d 413
SUMMARY OF FACTS
1) FHLMC states, "A true and correct copy of the Trustee's Deed was attached to Plaintiff's

Complaint as Exhibit A" which swears compliance with IC§451501 et seq which conflicts with
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"Affidavit Of Compliance," as pursuant to IC §451506 B, recorded on MAY 20, 2011, and
therefore, is a misrepresentation of facts and Affidavits cancels each other out.
2) Accordingly, FHLMC's "Affidavit of Jeff Stenman" Exhibit "A" is prima facie evidence that
FHLMC had actual knowledge that Ms. Butcher did not see the envelopes or its contents and did
nothing to insure actual due notice was given.
3) Ms Butcher contends conflicting affidavits is not harmless error.
4) FRCP Rule 11 (b), 56, (c) (2), places the burden on FHLMC to show its submitted affidavit
and accompanying documents in which the Affidavit attests is admissible as presented.
5) Appellant objects to material cited to support or dispute a fact, as it cannot be presented in a
form that would be admissible in evidence.

"Knowledge that notice was ineffective was one of the "practicalities and
peculiarities of the case" taken into account, Mullane, supra, at 314-315 and it
should similarly be taken into account in assessing the adequacy of notice here"
Jones v. Flowers et al. Certiorari to The Supreme Court of Arkansas No. 041477.Argued Jan 17, 2006 -Decided April 26, 2006
5)

As a result of the above fact and record, since unrecorded and missing documents and

missing and conflicting Affidavits; "... a complete, true and correct deed of trust... " - therefore
perfected- did not exist and could not have been attached to Trustee's Deed of Trust - would not
be available for inspection at auction sale pursuant to IC§45-1506 et seq. and IC§ 55-808 et seq.
6) This information was not available in the ADA County Records prior to the sale date were

not available as "Constructive Notice" so that "... document could be discovered by reasonably

prudent investigation. .. " (Matheson v. Harris)
7) The above stated grounds constitutes just cause for court's dismissal and rescission of the
auction sale, as both actions are fatally flawed by way of failure to timely serve notice, lack of
notice, posting, recording, and breached IC statutes, et seq., Federal Rules of Civil Procedures,
and violation/contempt of Bankruptcy court stay. Including FHLMC's submission of conflicting
notarized affidavits submitted to the court, into the ADA County record.
8) For the all reasons stated above, Ms Butcher petitioned the court an objection to FHLMC's

"submitted contemporaneously herewith" affidavits, submitted to the Court and ADA Court
Record affixed to "Affidavit of Jeff Stenman" - FHLMC's Exhibit "A" be denied by the court
and stricken from the record as prima fascia evidence and be stricken there of, as stated in Ms.
Butcher's Motion Re: Memorandum, Case No.: CV OC 1113288, filed on DEC 5 2011, at pg.
10, No. 61, pursuant to IC§ 45-1502 et. seq FRCP, 56,(c)(2), 60(b).
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•
9) Rule 201, matter of public record and appropriate for judicial notice. Idaho Statutes make
provision ''for invalid where a trustee's sale held pursuant to section 45-1506" further proves IC
45-1510 and IC 45-1508, do not provide a blanket mantle granting as statutory rights, but a
qualifying right only to "a bona.fide purchasers for value."

IC 45-1510. (2) Where a trustee's sale held pursuant to section 45-1506, Idaho Code,
is invalid ••• recordation of a notice of rescission of the trustee's deed shall restore
the condition of record title to the real property described in the trustee's deed and
the existence and priority of all lienholders to the status quo prior to the recordation
of the trustee's deed upon sale.

DISCOVERY ESSENTIAL

Actions Flows into Right of Possession of Property
1) Discovery is necessary in determining the full nature of irregularities committed by

Respondent and associated parties' during foreclosure sale process of the property at 10512 W
Achillea St. Star, Idaho 83669.
2) Violations ofl C§, Bankruptcy stay, HAMP, FREDDIE MAC, OCC, RESPA, FRCP, SEG
regulations including but not limited to, Securitization regulation violations, misappropriation of
funds, Secondary Investor(s) identity (s) for all transfers of Title.
3) I n February of 2012, I Received a 2011 "Costumer Account Activity Statement" from WFHM, is
still currently charging late fees of$ 45.53 a month! Letter has ti- I AT 01347/001347/001348
0005 I AGP8U5 708

Facts ofLoan: on DEC of2005:
• $ 227, 500.00 property purchased
• $80,000.00 down
• 6.25%, 30 yr. fixed
• $147,900.00 Balance
• $141,972.78 Balance when I first contacted WFHM for help
• $16.644.00 total payments made from o+27~09 to 06~lHO, Whilein HAMP
• $167,180.46 Balance Went Up
• Yr.2011, TaxForml099~A, $141,972.78
4) List is partial, as Discovery is not complete.
DISCOVERY NECESSARY - MISAPPROPRIATION OF FUNDS
Court's finding of fact: "FHLMC bought the property at the May 16, 2011 sale with a credit bid
o/$123,000."
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"The supreme court noted that a credit bid was not a credit sale, the difference being that in
the latter the bidder would be permitted to pay at a later time, as would be the case

"if the bid

were in the form of a note or other instrument pursuant to which either a lump sum payment
or payment by installments over time would be made in the future." Id. at 247. but the bank
was simply bidding the amount due it, and the court held that the bank's application of its bid
to the outstanding debt constituted payment of the price bid in cash." Federal Home Loan
Mortg. Corp. v. Appel, 143 Idaho 42 (2006).
Federal Home Loan Mortgage Corporation v. Appel, See Security Pacific Finance Corp.
v. Bishop, 109 Idaho 25, 28, 704 P.2d 357, 360 (1985) (quoting Patton v. First Fed. Sav.
&LoanAss'n ofPhoenix, 118 Ariz. 473, 578P.2d152, 156 (1978)
1) FHLMC's assigned a credit bid of $123,000, not the "simply bidding the amount due it"

further underscoring the amount it states is owed- $167, 180.46, may be questionable.

2) The balance of the mortgage loan was $141,972.78 at the start of 2010. Now, FHLMC states
167,180.46 is the amount owed. Yet payments received, totals over $16,000.00 during three plus
HAMP trials. Balance went up while also receiving payments.

BONA FIDE PURCHASER IN GOOD FAITH
Court's finding of fact: "Second, Ms. Butcher did not present facts or legal authority for her
contention that FHLMC cannot be a goodfaith purchase buyer at a Trustee's sale."
§ 8~302"BONA

FIDE PURCHASER "Adverse Claim"; Title Acquired by Bona Fide
Purchaser 1977 (I) A 'bona fide purchaser" is a purchaser for value in good faith and
without notice of any adverse claim.

Idaho Recorder's Law Manual, Office of the Attorney General, JAN 2007 II
RECORDING A. History of Recording, 2 "Statutory" a. "Constructive Notice"
pg. 4 "constructive notice," ..• Idaho Code § 55-811 ••.The primary purpose of the
recording statutes is to give notice to others that an interest is claimed in real
property, and thus give protection against bona fide third parties who may be
dealing in the same property.(Matheson v. Harris)
1) Court's Finding of Fact is incorrect, Ms Butcher has repeatedly, in all response motions and in

Motion of Appeal, claimed FHLMC is not a bona fide purchaser sited IC Codes, The Idaho
Supreme Court of Appeals including, Federal Home Loan Mortgage Corporation v. Appel.

FHMLC DOES NOT CLAIM TO BE BPV IN COMPLAINT
1) FHMLC lacks standing as "a Bona Fide Purchaser in Good Faith" is a threshold issue-

FHMLC is a third party bidder-purchaser, being both grantor and grantee, pursuant to IC§ 45 et.
seq. IC § 28 et. seq. A "credit bid" is only available for a buyer who is not.
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2) On MAY 16th 2011 FHMLC, placed a solitary "credit bid" for $123,000.00.
3) In Federal Home Loan Mortgage Corporation v. Appel, FHMLC claimed it was "a Bona Fide
Purchaser in Good Faith for Value "'-but the Idaho Supreme Court of Appeals disagrees.
"... requirements were not complied with, it had actual knowledge that such requirements were
not met and it cannot claim to be a good faith purchaser for value" id.

4) This time around, FHMLC in Complaint does not make the claim that it is a BPV.
Yet, in its motion for summary judgment FHMLC quotes IC§ 45-1508, but leaves out the last
half of the last line:

IC § 45-1508 FINALITY OF SALE...Furthermore, any failure to comply
with the provisions of section 45-1506, Idaho Code, shall not affect the
validity of a sale IN FAVOR OF A PURCHASER IN GOOD FAITH FOR
VALUE at or after such sale, or any successor in interest thereof.
5) FHMLC claims contain material misrepresentations of fact and omitted facts necessary make
the stated therein not misleading. These facts stated and omitted were material to the nature of
the case and procedural history
28-2-706.SELLER'S RESALE INCLUDING CONTRACT FOR RESALE.(5)A purchaser
who buys in good faith at a resale takes the goods free of any rights of the original buyer
even though the seller fails to comply with one or more of the requirements of this section.
IC § 28-3-302. HOLDER IN DUE COURSE. "Buyer in Ordinary Course of Business"
does not include a person that acquires goods in a transfer in bulk or as security for or in
total or partial satisfaction of a money debt."
6) FHLMC makes the same claim to IC§ 45-1508 and IC§ 45-1510, as FHLMC did in
Federal Home Loan Mortgage Corporation v. Appel. However, the Idaho Supreme Court of

Appeals disagreed "... Fed Home cannot benefit from the shelter rule and may not be entitled to
the protections bestowed by§ 45-1508 or§ 45-1510." id. Therefore; rulings of Court's finding

of fact should remain consistent.
7) Moreover, apposing council: the Law Firm, Rauth Crabtree and Olsen, and Northwest Trustee
Inc., set themselves apart from "a Bona Fide Purchaser in Good Faith" its website does this as a
matter of public record: http://www.rcolegal.com/practice areas.aspx#rco.
8) FHLMC, is not eligible for the shelter rule under IC § 45-1508 and IC § 45-1510, Nor does
mere compliance with procedural requirements establish FHLMC's substantive right, even if the
FHLMC, had complied with IC § et. seq. It did not. Armacost v. HSBC Bank USA

XXIX. FHLMC ABLE TO PLACE A CREDIT BID -IS NOT A BFP
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a. Home Affordable Modification Plan (MBA-HAMP) Designed by the Department
of Treasury, the Home Affordable Modification Plan (HAMP) is one of the primary
components of the MHA program. Fannie Mae acts as Treasury's financial agent
to administer the HAMP and Freddie Mac serves as the Program's compliance
agent. For all GSE owned or guaranteed loans, servicer participation is required.
Sec 4 pg 39 Attorney General's Report on the Idaho Housing Crisis and How
Stakeholders Can Facilitate Cooperative Solutions, Consumer Protection Division
FEB 2011, Lawrence Wasden Attorney General.
1) Every Idaho statute and U.C.C, which touches on title, whether in transfer or conveyance, sale

or foreclosure, makes reference to "However" in conjunction with "a Bona Fide Purchaser in

Good Faith, for Value" or "holder in due course." - A qualifying position establishing certain
rights reserved under that statute. Therefore, its claim is a threshold issue to standing of
entitlement for certain coveted rights. A buyer that does not have this distinction, as a result
cannot lay claim to the provision in the statute that requires it, without it. Av.pet.
U.C.C. - ARTICLE 8 - INVESTMENT SECURITIES (REVISED 1994) § 8-302.
RIGHTS OF PURCHASER.(b)A purchaser of a limited interest acquires rights only
to the extent of the interest purchased. (c) A purchaser of a certificated security who as
a previous holder had notice of an adverse claim does not improve its position by
taking from a protected purchaser.
2) On the other hand, buyer not having this distinction under the statute can claim the right as
both grantor and grantee to place a valid credit bid, thus, the property reverts back to the bank.
FHLMC in this case took advantage of the non bona fide purchaser status recourse to place a
credit bid - albeit short of amount it also states as owed.
STANDING- NOT MATTER OF CHARACTER
1) Defining words "a Bona Fide Purchaser in Good Faith" is not redundant "surplusage"

which is not the structure of statutes. Such would violate a long standing canon of statutory
construction that terms in a statute should not be construed so as to render any provision of that
statute meaningless or superfluous "Armacost v. HSBC Bank USA. A "good faith buyer" is
unaware of any outstanding claims to that property, and is given "valuable consideration" as
part of a business transaction as a "Protected Buyer"

"Every version ofArticle 8 has included the traditional negotiabllity model: Delivery of
a security certificate with any necessary indorsement to a good faith purchaser for
value who does not have notice of an adverse claim, anoints the purchaser with a
special status. 5 A "bona fide purchaser" or ''protected purchaser" takes the security
free of adverse claims and certain defenses." "Market for Information Technology"
Steven L. Harris & Charles W. Mooney, 31 Idaho L. Rev. 835, 1995
"BFP" COVETED STATUS "CLEANS" TITLE
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"Separation of Promissory Note from Deed of Trust. In property law, it is an accepted
principle that one person holds both the promissory note and the deed of trust. If the
two documents are separated, the note becomes unsecured, making it impossible for the
note holder to foreclose unless the holder of the deed of trust is the note holder's agent.
Sec 2 pg 28 Attorney General's Report on the Idaho Housing Crisis and How
Stakeholders Can Facilitate Cooperative Solutions, Consumer Protection Division FEB
2011, Lawrence Wasden Attorney General
This is what "securitization" means. Furthermore, the repeated sales of the title deed
bypasses county recording statutes and are not recorded via county clerk's office, including the
bypassing of recording fees. These transactions "cloud" the title deed as multiple sales or trade
of "securitized negotiable instrument commodity" not recorded for every transfer transaction and
therefore, not available for discovery or inspection by the homeowner or anyone else without a .
forensic, because the records pertaining to the chain of title will not be recorded in the county
clerk's office for discovery as required by statute. The separation of the note and deed bypasses
the statute. Therefore, how repeated transactions were conducted is not available for inspection,
which led to substandard title deed transfers multiple times.
A foreclosure action sale creates a "Trustee's" Deed of Trust. A leading maneuver the holder
(secondary investor) of the "Securitized Negotiable Instrument" can use to clear the cloud over
the title, making a clean break, via that Trustee's Deed, and allow the resell of the property
again, restarting the process of securitization of the negotiable instrument all over again The clincher is - the clean break can only be accomplished

if it is sold at auction to "a Bona

Fide Purchaser in Good Faith, for Value"
The actual physical property, home, and its occupants, are incidental to the process and are
seen only as a hindrance or nuisance, encumbering the "commodity"
"For all mortgages, lenders must implement a loss mitigation option or initiate
foreclosure within six months of the default date" Sec 4 pg 37 (a)
"The mortgagee may not proceed with a foreclosure sale until the bo"ower is
evaluated for the FHA-HAMP. If the borrower is eligi.blefor the program and an offer
to participate is extended but not accepted, the mortgagee must consider the borrower
for other loss mitigation actions before foreclosing. " Sec 4 at 3 8, See Financial Crisis
Inquiry Commission, Securitization and the Mortgage Crisis (Apr. 7, 20IO).at 64
Attorney General's Report on the Idaho Housing Crisis and How Stakeholders Can
Facilitate Cooperative Solutions, Consumer Protection Division FEB 2011, Lawrence
Wasden Attorney General
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U.C.C.-ARTICLE 8-INVESTMENT SECURITIES §8-302. "Bona Fide Purchaser
"Adverse Claim" Title Acquired by Bona Fide Purchaser 1977 (1) A "Bona Fide
Purchaser" is a purchaser for value in good faith and without notice of any adverse claim
••• "Adverse claim" includes a claim that a transfer was or would be wrongful or that a
particular adverse person is the owner of or has an interest in the security.(3) A bona fide
purchaser in addition to acquiring the rights of a purchaser (Section 8-301) also acquires
his interest in the security free of any adverse claim.(4)Notwithstanding Section 8-301 (1)
the transferee of a particular certificated security who has been a party to any fraud or
illegality affecting the security, or who as a prior holder of that certificated security had
notice of an adverse claim, cannot improve his position by raking from a bona fide
purchaser.

§ 8-303 PROTECTED PURCHASER.(a)"Protected Purchaser" means a purchaser of
a certificated or uncertificated security, or of an interest therein, who:(l) gives value; (2)
does not have notice of any adverse claim to the security; and(3)obtains control of the
certificated or uncertificated security.(b) In addition to acquiring the rights of a purchaser,
a protected purchaser also acquires its interest in the security free of any adverse
claim.(Emphasis added)
FEDERAL HOME LOAN MORTG. CORP. V. APPEL, 137 P.3d 429 (2006), 143
Idaho 42, No. 31760., Supreme Court of Idaho, Coeur d'Alene, April 2006 Term .. May
25, 2006 ...Footnotes~l. :
"No argument was made that the appellants had actual notice of the July or August sales.
Both the August 8 stipulation to remove the stay and the order removing the stay
contemplated foreclosure proceedings would go forward but neither identified a date on
which the property would be sold. Even if the appellants did have notice of the sale, it
may not have made a difference. We are dealing here with nonjudicial trust deed
foreclosure. The procedures to foreclose on trust deed outside of the judicial process
provide the express-lane alternative to foreclosure in the judicial system and strip
borrowers of protections embedded in a judicial foreclosure. As our Court of Appeals
has correctly observed, strict compliance with the notice provisions is required. See
Security Pacific Finance Corp. v. Bishop, 109 Idaho 25, 28, 704 P.2d 357, 360 (1985)
(quoting Patton v. First Fed. Sav.& Loan Ass'n of Phoenix ,118 Ariz.473, 578 P.2d 152,
156(1978)). The district court did not address this issue, so further fact-finding is
necessary and summary judgment was improper." Federal Home Loan Mortgage
Corporation v. Appel, No 31760, May 25, 2006, Justice Jones, Chief Justice Schroeder,
Justices Eismann and Burdick, and Judge Reinhardt; presiding. (Emphasis added)
POSSESSION GAINED, DIRECTLY FLOW INTO RIGHT OF POSSESSION
Magistrate Court finding of fact: "its cause ofaction is limited to restitution ofpremises pursuant
to Idaho's non-judicial foreclosure statutes, under Idaho Code 45-1501, as a matter of law."
1) Issue of how FHLMC gained possession, including foreknowledge and actions, is relevant and
central for the reason that it directly flows into possession.
2) IC 55-909, "... unless it appears that such purchaser had previous notice of the fraudulent
intent ofhis immediate grantor... " Statute makes provision for dispute to possession on the
grounds dismissed in granting summary judgment, including IC§ 6-314.
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45-1302. DETERMINATION OF ALL RIGHTS
UPON FORECLOSURE
PROCEEDINGS... In any suit brought ... the court shall, in addition to granting relief in
the foreclosure action, determine the title, estate or interest of all parties thereto in the
same manner and to the same extent and effect as in the action to quiet title.
55-902. GRANTEE MUST BE PRIVY TO FRAUD. No instrument is to be avoided
under the last section, in favor of a subsequent purchaser or encumbrancer having notice
thereof at the time his purchase was made, or his lien acquired, unless the person in
whose favor the instrument was made was privy to the fraud intended
55-908. FRAUD IS A QUESTION OF FACT. In all cases arising under the provisions of
chapters 5 to 9 inclusive, of this title, the question of fraudulent intent is one of fact, and
not of law; nor can any transfer or charge be adjudged fraudulent solely on the ground
that it was not made for a valuable consideration.
55-909. TITLE OF PURCHASER NOT IMPAIRED. The provisions of this chapter do
not in any manner affect or impair the title of a purchaser for a valuable consideration,
unless it appears that such purchaser had previous notice of the fraudulent intent of his
immediate grantor, or of the fraud rendering void the title of such grantor.
6-313. TRIAL BY JURY. Whenever an issue of fact is presented by the pleadings it must
be tried by a jury, unless such jury be waived as in other cases. The jury shall be formed
in the same manner as other trial juries in the court in which the action is pending.
6-314. SUFFICIENCY OF EVIDENCE-DEFENSES. On the trial of any proceeding for
any forcible entry or forcible detainer... or was entitled to the possession at the time of the
forcible detainer. The defendant may show in his defense that he... those whose interest in
such premises he claims, have been in the quiet possession thereof for the space of one
whole year together next before the commencement of the proceedings, and that his
interest therein is not then ended or determined; and such showing is a bar to the
proceedings.
FHLMC IMPROPER ACTIONS IN ACQillSITION OF PROPERTY

Magistrate Court finding of fact: "She devotes much of her opposition to factual
allegations and arguments related to her participation in the federal Home Affordable
Modification Program (HAMP). Ms. Butcher's experiences in attempting to qualify for
the program are not relevant to the issues presented by the complaint and summary
judgment. Consequently, the Court will not address them in this order... Similarly, this
court will not address allegations that Ms. Butcher was fraudulently induced to agree to
lift a stay in her bankruptcy case. (The order lifting the automatic stay enabled the
Trustee's sale in this matter to proceed.) The propriety of an order lifting a stay in
bankruptcy is a matter exclusively for the bankruptcy court... Ms. Butcher filed
bankruptcy on September 3, 2010 which stayed the Trustee's sale. The automatic stay
was lifted by the bankruptcy court on October 18, 2010....After the bankruptcy stay was
lifted, the Trustee 's sale of the property was rescheduled for May 16, 2011 "
FHLMC's Complaint, "Notice of that Motion for Stay Relief was specifically provided to
Defendant and her bankruptcy counsel. Defendant did not object to the motion for stay
relief and an order was entered granting the motion for stay relief on October 14, 2010,
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(See documents attached to the Affidavit of Derrick J.
contemporaneously herein). "

0 'Neill submitted

1) On SEPT 3 2010, bankruptcy CH 7 Case No.10-02840-JDP, the mortgage loan reaffirmed per

WFHM instructions for HAMP continuation as the stated reason in Motion for the Lifting of
Stay to the bankruptcy court. (For the record, Ms. Butcher's Bankruptcy attorney was Laura E.
Burri, who argued for FHLMC in, Federal Home Loan Mortgage Corporation v. Appel.)
2) Lifting of Stay was signed by judge On OCT 14th 2010.
3) Affidavit testifying "By reason of automatic stay" is false, as there was no stay in affect after
the lift of stay was agreed to by Ms. Butcher and consequently granted.
4) Created 7 month gap after rescinded sale date of OCT.15th 2010, and sale date MAY 16 2011
5) Ms. Butcher did not "attempting to qualify" she did... Three times... and provided the court
with documentation to prove this fact.
6) All HAMP contracts were in writing and faxed and/or mailed over night to WFHM, contrary

to FHLMC's assertions to the contradictory to the court.
FHLMC PREDECESSOR IN INTEREST & SECONDARY MARKET INVESTOR
U.C.C-ARTICLE 8-INVESTMENT SECURITIES (REVISED 1994)
§ 8-302. RIGHTS OF PURCHASER.(b)A purchaser of a limited interest acquires
rights only to the extent of the interest purchased.(c) A purchaser of a certificated
security who as a previous holder had notice of an adverse claim does not improve its
position by taking from a protected purchaser.
1) FHLMC, identifies itself as only "Predecessor in Interest" in conflict with its past actions and

associations as the "Secondary Market Investor"

"Defendant appears to present an affirmative defense based upon the failure of
Plaintiff's predecessor in interest to offer Defendant a loan modification. There is no
federal statute which requires a lender to modify a loan... at D. Wells Fargo was
"duel tracking". .. it would appear that she believes the lender is prohibited from
continuing a foreclosure while, at the same time, considering loan modifications.
Noticeably absent from Defendant's Answer is any authority to support this
supposition." FHLMC: Motion: Summary Judgment- Statement of Facts: pg 2 at A.
2) Ms. Butcher provided "authority to support' in exhibits, excepted into the record, which
include FHLMC's own Directives prohibiting it's Service participant's from continuing a
foreclosure while at the same time considering loan modifications and a requirement according
to the Idaho Attorney General.
"The mortgagee may not proceed with a foreclosure sale until the borrower is
evaluated for the FHA-HAMP. If the borrower is eligible for the program and
an offer to participate is extended but not accepted, the mortgagee must consider
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the borrower for other loss mitigation actions before foreclosing." Sec 4 at 38
Attorney General's Report on the Idaho Housing Crisis and How Stakeholders Can
Facilitate Cooperative Solutions, C.P.Division FEB 2011 Lawrence Wasden
Attorney General
35. The Defendant made all the payments required. Bulledn 2009-10 Page C65-26

"In addition Servicers must not refer a Mortgage to foreclosure or conduct a
foreclosure sale of the property securing the Mortgage, until the Borrower has
had time to respond to the Trial Period Plan offer, the Servicer has made the
required attempts to contact the Borrower, and the Offer Deadline has expired.
Servicers should postpone any foreclosure sale scheduled to occur during that
time period in the most effective manner to avoid the need to restart the
foreclosure process,.•••Report the Mortgage as being in forbearance through
(EDR) Electronic Default Reporting using default action code "09Forbearance"Do Not refer the Mortgage to foreclosure if the Borrower has
executed the Trial Period Plan and commenced payments during the Trial
Period. If the Mortgage is already in foreclosure, the Servicer must postpone the
foreclosure sale in the most cost effective way and ensure there is minimal impact
on the foreclosure timeline if the Borrower fails to remit the remaining payments
during the Trial Period." Id. Bulletin 2009-10 Page C65-26
3) Wells Fargo Home Mortgage, Inc. v. Alan Neal, No.58, SEPT. Term 2006, providing legal
authority for Ms. Butcher's affirmative defense to the FHLMC's action, the opinion of the court:

"The failure to follow insurer guidelines before instituting a foreclosure action can
render that proceeding invalid." Id "Compliance Agent: Freddie Mac acting as a
financial agent of the U. S. Department of the Treasury will manage the
compliance and monitoring of Servicer performance under the Program, including
performance in accordance with Freddie Mac and Fannie Mae requirements"
C65.3:Delegation of Authority (4/21/09)
"142 One of the primary problems with the HAMP is the dual-track process
whereby loans undergoing modification consideration simultaneously continue on
the path to foreclosure. While the servicer works with the borrower to modify a
loan, a trustee (or an attorney) in a different state auctions of/the borrower's home
... Freddie Mac (FHLMC) serves as the Program's(HAMP) compliance agent. For
all GSE owned or guaranteed loans, servicer participation is required." id. Attorney
General's Report
4) According to FHLMC's Servicer, WFHM identifies FHLMC as the Entity responsible for
decision to deny HAMP in violation of Freddie Mac regulations and that FHLMC is also
responsible for initiating the foreclosure and sale based on information provided by its contracted
Servicer WFHM. Then again, WFHM provided FHMLC, with false information.
FHLMC's.

Servicer Response letter, Nicole Fry, Executive Mortgage Specialist, WFHM,

identifies FHMLC as the "Secondary Market Investor"
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"WFHM services the mortgage on behalf of a secondary market investor,
Therefore, the assistance we can provide must not only he in accordance with the
terms of the Note and Security Instrument, but also within the guidelines
established by the investor" id.
"Equity will not aid the plaintiff when he has been guilty of merely fraudulent acts
in the original transaction, which constitutes the foundation out of which the
action/or reliefgrows." (Richman v. Bank ofPerris 0929) 102 Cal. App. 71)
5) If the, "Secondary Market Investor" is not FHLMC, but other entity(s) which note instrument

scrutinized was sold; further fact finding is required, Summary Judgment is premature. If the
above is so, then the FHLMC lacks standing. Furthermore, FHLMC, through its servicer
WFHM, NWT and RCO, FHLMC's council, violated bankruptcy stay and made false statements
to government offices in connection with their respective actions in response to government
agency's inquiries. As stated above, again, how FHLMC and its council, as well as its Servicer,

WFHM actions in the sale directly flows into possession.
6) In, Aceves v. U.S. Bank, Even without violation of state codes, the court recognized the

validity of Aceves similar claims. (Unlike Ms. Butcher who does show violation ofstate codes.)

"U.S. Bank agreed to "work with [Aceves] on a mortgage reinstatement and loan
modification " if she no longer pursued relief in the bankruptcy court. This is a
clear and unambiguous promise. It indicates that U.S. Bank would not foreclose
on Aceves 's home without first engaging in negotiations with her to reinstate and
modify the loan on mutually agreeable terms.• We conclude Aceves reasonably
relied on U.S.Bank's promise; U.S. Bank reasonably expected her to so rely; and it
was foreseeable she would do so U.S Bank promised to work with Aceves to
reinstate and modify the loan... By promising to work with Aceves to modify the
loan in addition to reinstating, it U.S. Bank presented Aceves with a compelling
reason to opt for negotiations with the bank instead of seeking bankruptcy relief."
(See Garcia v. World Savings, FSB, supra,183 Cal.App.4th at pp. 10411042 [discussing justifiable reliance].) The order and the judgment are reversed to
the extent they dismissed the claims for promissory estoppel and fraud. "Aceves v.
U.S. Bank N.A. U.S. Bank National As., as Trustee192 Cal.App.4th 218 (2011) No.
B220922, Court of AppealsCalif., 2nd District, Division One, Jan 27, 2011, as mod.
Feb 9, 2011.
7) The court has discretion to set aside a foreclosure sale where there is evidence of fraud,

collusion, mistake, or misconduct, as in, Cicorelli V. Hickey's Carting, Inc., 2009-02708 [2d dept
10-6-2009]

"Defendant has provided sufficient evidence to this court that he was in good faith
negotiations for loss mitigation up to the sale date and for several months thereafter.
Thus the court holds that the sale of the property must be vacated, due to the mistake
on the part of the Bank regarding the continued negotiations. The defendant may then
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continue loss mitigation since once a sale is vacated in a foreclosure action, it is as
though the sale never took place. See, e.g., Hamilton v. Hittleman, 224 A.D, 390
(1928)."
8) In Johansen v. Looney, 31Idaho754, 761, 176 P. 778, 780, this court said:

"Notwithstanding some apparent conflict in the above authorities, the holding is
general that the transaction must be fairly made for a consideration not grossly
inadequate, and that any fraudulent or oppressive conduct on the part of the
mortgagee is sufficient to annul the absolute character of the transfer.(Alexander v.
Rodriguez (79 U.S. 323, 12 Wall. 323, 20 L. Ed. 406), Gassert v. Strong, (38 Mont. 18,
98 P. 497), Stoutz v. Rouse, (84 Ala. 309, 4 So. 170), Russell v. Southard, (53 U.S.139, 2
HOW 139, 13 L. Ed. 927), Bradbury v. Davenport,(114 Cal. 593, 46 P.1062, 55 Am. St.
92), Fort v. Colby,(165 Iowa 95, 144 N.W. 393) Liskey v. Snyder, (56 W. Va. 610, 49
S.E. 515), supra; Keeline v. Clark, (132 Iowa 360, 106 N.W. 257.)"
9) The following pertinent statement is made in Alexander v. Rodriguez, 79 U.S. 323, 12 Wall.
323, 339, 20 L. Ed. 406, 411:

"The law•.• is well settled. It is characterized by a jealous and salutary policy... where a
sale by a cestui qui trust to his trustee is drawn in question. To give validity to such a
sale by a mortgagor it must be shown that the conduct of the mortgagee was, in all
things, fair and frank, and that he paid for the property what it was worth. He must
hold out no delusive hopes; he must exercise no undue influence; he must take no
advantage of the fears or poverty of the other party. Any indirection or obliquity of
conduct is fatal to his title. Every doubt will be resolved against him••• If there is vice in
the transaction, the law .•. will compel him to give back that which he has taken with
unclean hands. Public policy, sound morals, and the protection due to those whose
property is thus involved, require that such should be the law. "
10) Grounds for unclean hands are presented through out the motion to appeal, memorandum
and precedent responses filed.

"Opinion of the Court held "On the other hand, ample authority suggests that alleged
violations of the regulations may be asserted defensively to halt a foreclosure action
(violating loss mitigation FHA standards on FHA loan) ... because foreclosure is an
equitable remedy, a mortgagee seeking to foreclose coming in the court with "unclean
hands" is subject to being enjoined from foreclosing by a mortgagor alleging violations
of the HUD regulations governing foreclosure" "Wells Fargo Home Mortgage, Inc. v.
Alan Neal, No.58, Sept.Term 2006, Maryland Court of Special Appeals, Case NolO-C03-002061, May 7 2007

"No one can take advantage of his own wrong." Civ. Code. § 3517"/h]e who comes
into equity must come with clean hands." Clarified in, Kendall-Jackson Winery, Ltd v.
Superior Court, supra, pg. 9. 978-79:"The unclean hands doctrine protests judicial
integrity and promotes justice. It protects judicial integrity because allowing a plaintiff
with unclean hands to recover in an action creates doubts as to the justice provided by
the judicial system. Thus, precluding recover to the unclean plaintiff protects the
courts, rather than the opposing parties' interest. The doctrine promotes justice by
making a plaintiff answer for its own misconduct in the action. It prevent "a
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wrongdoer from enjoying the fruits of his transgression." Kendall-Jackson Winery, Ltd
v. Superior Court (1999)76 Cal.App.4th 970, 978) See Wilson v. S.L. Rey, Inc.(1993) 17
Cal.App.4th 234, 244.
USC §TITLE 11, 361, 362, DISREGARD OF RESPONDENT'S VIOLATIONS
1) Although, it is the Bankruptcy court has final jurisdiction over stay violations, the court is

asked

to take judicial notice of the facts presented, as these facts confirm neglect, intent and

willful misconduct.
2) FHLMC as Secondary Investor of the Loan, in and through its contracted Servicer, Wells
Fargo Home Mortgage, enrolled Ms. Butcher, into its HAMP Loan Modification program while
simultaneously appointing as its council, Northwest Trustee Services Inc. and its Sister company,
Routh Crabtree Olson, PS, to start foreclosure process. Conversely, HAMP Loan Modification
would have cured default produced through the HAMP enrolment waiting period WFHM
required for HAMP qualification.
IDSTORY OF FACTS
1). As the Plaintiff points out; the Defendant did not contest the lifting of stay. On SEP 3 2010,

2) Ms. Butcher filed Chapter 7 Bankruptcy, Case No 10-02840-JDP. Ms. Butcher was compelled
to reaffirm WFHM Mortgage loan, "Property Will Be Retained: Loan Modification. Property Is
Not Claimed As Exempt"
3) Which precludes Chapter 13 Bankruptcy reorganization of the Mortgage loan, as a direct
consequence of the demand by WFHM, composed and submitted by RCO, FHLMC's council,
that she reaffirmed Mortgage loan as a required condition for continued negotiations for HAMP,
including the threat that she would be dropped from HAMP by WFHM if she did not comply.
4) Ms. Butcher was compelled to comply with all points in the reaffirmation of mortgage loan in
bankruptcy under duress of the loss of her home as she was now heavily invested, both
financially and emotionally in her HAMP loan modification and therefore signed what she was
lead to believe was essential for her Loan modification, due to the articulated language, "... which
shall be non-recourse unless included in a reaffirmation agreement. " which left Ms. Butcher
with no other option.(§ 1692F. (6))

"Creditor further seeks relief in order to, at its option, offer, provide and enter into
any potential forbearance agreement, loan modification, refinance agreement or
other workout /loss mitigation agreement and to contact the debtor via phone or
written correspondence to offer such an agreement, which shall be non-recourse
unless included in a reaffirmation agreement." Motion for Relief of Stay, filed SEPT
23 2010 by RCO, WFHM No.: 10-02840-JDP
DUPLICITY NWTS IS A DEBT COLLECTOR
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"Because the FDCPA claim is brought under section 1692/ (6), NWTS is a debt
collector. I deny NWTS's motion to dismiss the FDCPA claim" Lettenmaier And Alpha
Foundation, v. Federal Home Loan Mortgage Corporation, Mortgage Electronic
Registration Systems, Inc., Wells Fargo Bank, N.A., And Northwest Trustee Services,
Inc., A Washington Corporation, at IIV. May 20, 2011, Marco A. Hernandez United
States District Judge
§ 1692F.(6) UNFAIR PRACTICES "A debt collector may not use unfair or

unconscionable means to collect or attempt to collect any debt. Without limiting the
general application of the foregoing, the following conduct is a violation of this
section: •.• (6) Taking or threatening to take any nonjudicial action to effect
dispossession or disablement of property..•"

"In Johansen v. Looney, 31 Idaho 754, 761, 176 P. 778, 780... the transaction must be
fairly made for a consideration not grossly inadequate, and that any fraudulent or
oppressive conduct on the part of the mortgagee is sufficient to annul the absolute
character of the transfer. (Alexander v. Rodriguez (79 U.S. 323, 12 Wall. 323, 20 L. Ed.
406), Gassert v. Strong, (38 Mont. 18, 98 P. 497), Stoutz v. Rouse, (84 Ala. 309, 4 So.
170), Russell v. Southard, (53 U.S. 139, 12 HOW 139, 13 L. Ed. 927), Bradbury v.
Davenport, (114 Cal. 593, 46 P. 1062, 55 Am. St. 92), Fort v. Colby, (165 Iowa 95, 144
N. W. 393), and Liskey v. Snyder, (56 W. Va. 610, 49 S.E. 515), supra; Keeline v. Clark,
(132 Iowa 360, 106 N. W. 257.)"
1) However, as in Aceves, WFHM does not state a sale date or resale date scheduled in its

Motion Relief Of Stay, filed SEPT 23 2010 by FHLMC's loan Servicer; WFHM and Council;
RCO. On OCT 14 2010, the court signed Relief of Stay. On DEC 6 2010, Ms. Butcher's
Bankruptcy was discharged.
2) FHLMC council's stated grounds in Motion for Relief of Automatic Stay, submitted to the

courts which were followed by multiple violations of automatic stay in contempt of court.
FHLMC's petition and subsequent violations, together with review of material facts in this case
disclose and substantiate the intention to mislead.
3) Records provided the court in Response to FHLMC's Motion for Summary Judgment disclose
NWT and WFHM knew when Ms. Butcher would file bankruptcy as part of qualifying for
HAMP. WFHM was in continuous contact with Ms. Butcher throughout the time period stated as
the Stay and therefore willfully violated the court's stay.
4) The FHLMC refuses to explain the glaring contradiction or offer viable explanation that

would not also place it in contempt of bankruptcy court. FHLMC, Freddie Mac, Wells Fargo
Home Mortgage, and NWT/ RCO, did not follow through with process available to them at the
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time pursuant l.C.45-1506 et. seq, for various conflicting reasons stated by the FHLMC, and
WFHM, along with RCO/NWT. But a Bankruptcy lifted did not stand in their way as claimed
5) In the beginning of this debacle, Ms. Butcher was not seriously behind. Her ex husband failed
to make a payment and didn't tell her. On DEC 14 2008 she received a Default Letter and the
WFHM Rep. stated, "Default Balance of $3,347.78, Account Acceleration, Negative Credit
reporting, late fees." (For Nov, DEC, payment of $1100.75 is $2201.50, plus two $45.00 late
fees should be $2291.50, not $3,347.78 ... ) And so she entered the HAMP program.
6) However, the cost to the HAMP program all moneys paid are unaccounted for. The resulting

large default status is a direct cause of WFHM, the Respondent NWT misrepresentation and
RCO actions.

WELLS FARGO RESPONSE LETTER
1) On JULY 15th 2011, Ms. Butcher received a letter sent by WFHM containing numerous false

statements of fact, signed by NICOLE FRY, WFHM Executive Mortgage Specialist, Office of the
President, RE: Loan No 708-0200232726, for Case No 01630763.
2) The Letter is the "Official" response on behalf ofWFHM, to a Congressional Inquiry initiated

on Ms. Butcher's behalf by the Office of Congressman Raul Labrador. The official response
letter containing the false statements was sent to The OCC, The Dept of Treasury, The Office of
Congressman Raul Labrador and FREDDIE MAC (FHLMC), on behalfofWFHM.
3) Letter Statement: "•.. we closed our file on May 11, 2010... 0n May 27, 2010, the loan was

referred to outside legal counsel to initiate foreclosure proceedings. The foreclosure action
was a direct result of the loan showing due on April 1, 2009, through May 1, 2010, mortgage
payments."
FACT: On APRIL 27 2009 Ms.Butcher made the first TPP of WFHM Est. for $716.16
($696.66, $20.00 Late Fee) Ms.Butcher was enrolled in HAMP through out the stated time
period by Fry. HAMP payments made from APRIL 27th 2009, through JUNE 11th 2010, for
Three, TPP of HAMP and reg. payments in between each TPP. Total Est. $16.644.00
4) Letter Statement: "As written consent was not received, and there was no response from
your attorney"

FACT: On SEPT 14 2010, at 6:56 PM, E Mail from WFHM Shamarra.N.William@wellsfargo
com. WFHM Loss Mitigation Processor Rep, was sent to Laura Burri, Ms.Butcher's bankruptcy
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Attorney. Message: "WFHM received request regarding possible Workout Loan Modification
Options. AUTHORIZATION NEEDED" Shamarra.N.William@wellsfargo com
On SEPT 15 2010, at 5:38 PM, in response to E Mail, Attorney Laura Burri provided written
consent and Authorization: "This email is to authorize you to communicate directly with Ms

Butcher about Loss Mitigation" Shamarra.N.Williams .Authorization was also faxed to
Shamarra.N.Williams (Footnote: In Federal Home Loan Mortg.Coro. v. Appel to which FHLMC

and Judge Bieter quote- Ms. Butcher's attorney, Laura Burri, arguedfor FHLMC)
5) Letter Statement "Our records indicate that we attempted to contact you on several

occasions between June 12, 2009 and April 12, 2010"
FACT: Numerous communications with WFHM, including payments made, and communication
with Trustee, Todd Henderson of NWT Inc. and show full knowledge of stay by parties.
6) Letter Statement "Due to the bankruptcy status of the loan, we were unable to communicate

with you directly regarding workout options"
FACT: As abovementioned; On SEPT 3 2010, Ms. Butcher filed Bankruptcy Chapter 7 and
reaffirmed loan upon signing as arranged with WFHM. On OCT 14 2010, Relief of Stay was
signed. Therefore, after the OCT 14 2010 lifting of Stay, communication with Ms. Butcher
directly regarding workout options was possible. Conversely, before request for relief of stay
was granted, WFHM, violated the automatic Bankruptcy stay while in effect, Consequently,
WFHM and NWT Inc, actions constitute contempt of court.

SUPPORTING FACTS
1) WFHM acknowledges that WFHM was aware that Ms. Butcher was currently working

with its LOSS MITIGATION DEPT."
On FEB 23 2010 WFHM LETTER from Daniel Hinderaker, Written Customer Contact
Confirms receipt of correspondence, 2-09-2010, "ORDER SHORTING TIME DOC in

your file for future reference. Our records reflect that you are currently working with
LOSS MITIGATION DEPT."
2). WFHM acknowledges awareness that Ms. Butcher was currently working with WFHM LOSS
MITIGATION DEPT through "Face to Face" contact initiated by WFHM contracted third party
on its behalf
On DEC 14 2009 (Ms. Butcher) Contacted by. Agent: Brad Oliver 284-5697Century 21,
came to door, handed me(Ms. Butcher) card. From Titanium Solutions, Inc Stated he was
making "face to face contact for WFHM " Asked if I (Ms. Butcher) had been in contact
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with WFHM. Stated I (Ms. Butcher) was in HAMP Program working with WFHM Loss
Mediation Dept
3) WFHM acknowledges Authorization for communication had been received WFHM was
aware of this fact, contrary to Fry's false statement in letter. Id. Notes of call log:
On SEPT 20 2010 (Ms. Butcher) Called WFHM spoke to REP Daphany (Ms. Butcher)
Explained that Shamarra Williams, the assigned Processor had gone on vacation. I (Ms.
Butcher) had been told the loan Mod couldn't be discussed because of BK, but my
attorney had sent it by fax to the Processor who was on vacation. REP Daphany stated,
"Authorization" does show "Open options" (response to email sent on SEPT 15th)
(authorization from Laura Burri Attorney) "Needs another update on Hardship letter

and Financial Worksheet."
3. The personal disconnect that comes from faceless loans being pooled with millions

of others and sold to faceless investors. When banks held onto the loans they
originated, they also maintained a relationship with borrowers. Today, however,
homeowners must do business through a loan servicer that may or May not own their
loan. Homeowners attempting to modify their loans are often told that the "investor"
will not approve a modification, yet the servicer provides no information about this
phantom investor to the homeowner. The servicer's goals in modifying a
homeowner's loan do not always reflect the investor's, yet the homeowner must
accept that the servicer and the investor are speaking as one. Despite investors
expressing a desire for servicers to negotiate more modifications with homeowners,
their wishes are ignored and more borrowers lose their homes without justification.
(63, See Financial Crisis Inquiry Commission, Securitization and the Mortgage Crisis
(Apr. 7, 2010).at 64 Attorney General's Report on the Idaho Housing Crisis and How
Stakeholders Can Facilitate Cooperative Solutions, Consumer Protection Division FEB
2011, Lawrence Wasden Attorney General

SUMMARY
Court's finding of fact: "As of at least November 15, 2011, Ms. Butcher still occupied the
property"
I do. It is my home and a necessity to life. At any minute I could get a knock on the door
and will have three days to find someone to take me in, even if by some miracle this goes to
court and I win -I still can loose my home. I put $ 80 thousand down. If I had known at the
beginning of all this all that it would cost me, not just in dollars, but in my health, piece of mind,
dropping out of college, loosing my scholarships, bankruptcy, :financial ruin-I never would have
agreed to do it.
All I want is my home. I qualified through HAMP - three times over... HAMP would have cured
any default.

, "To grant Plaintiff the relief requested does not prohibit Defendant from

pursuing any cause of action which she believes she may have against any party" Except, the
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hardship of denying her the shelter of her home. To grant Defendant relief requested does not
prohibit Plaintiff the same. There is proper application to grant Stay, de facto injunctive relief to
Defendant at least while the facts of this case are are examined upon Appeal.
FHLMC say that it's nothing to take the roof over my head away because; thanks to the
evaporation of thousands of dollars I gave them the balance went up from $141,500.00 to over
$167,500.00. And so they "credit" my home back to themselves for $123,000.00. They could
have "credit" it back to themselves for the $167,500.00 or even a $1.00, as no money ever
changed hands. It should be even easier for my home to be "flipped" back on paper to me and be
allowed my HAMP, I have already demonstrated.
I believe the responsible parties should be held accountable but, I don't have the power, but

the court does... Something is not right and all my efforts to uncover it have been met with
silence and stonewalling.
My story, like so many others, tells how and why this happens. The laws can't keep up with
all the angles devised by banks and corporations in this industry. Fewer than 6 % make it through
HAMP. Those that have an attorney have a better chance. I was vulnerable. My "hardship letter"

was an excellent way to assess my status by the parties involved.

On November 22 2011, Mr. 0' Neal, apposing council for FHLMC, conceded before the
Court, that at the very least•••"You're Honor..•

This is a case of one hand not knowing what the other hand is

doing..."

This is an

understatement...
RELIEF SOUGHT
1) FHLMC failed to perform conditions precedent to the initiation of this action and or for
acceleration of payment allegedly due. As a result, Ms. Butcher has been denied a good faith
opportunity, pursuant to the mortgage and the servicing obligations of FHLMC, to avoid
acceleration and this foreclosure and sale.
2) Ms.Butcher asserts all requirements of applicable mortgage foreclosure statutes.
3) Ms.Butcher states that FHLMC's claim is barred and or limited for violation of RESPA.
Upon information and belief, FHLMC and or its predecessor(s) in interest violated various
provision of the Real Estate Settlement Procedures Act ("RESPA"), which is codified as 12
U.S.C Section 2601, et seq. by. Inter alia
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4) Ms.Butcher states that FHLMC comes to court with unclean hands and is prohibited by
reason thereof from obtaining the equitable relief of foreclosure from this court. FHLMC's
unclean hands result from FHLMC's improvident and predatory intentional failure to comply
with contractual obligations for TARP funds, however, not limited to such.
5) As a matter of equity, this court should compel FHLMC to rescind sale because acceleration
of the note was inequitable, unjust, and the circumstanced of this case rendered acceleration
unconscionable. This court should compel FHLMC to rescind sale because FHLMC has waived
the right to acceleration or is stopped from doing so because of misleading conduct and
unfulfilled contractual and equitable conditions precedent.
6) Ms.Butcher states that upon information and belief, that she had made all payments required
by law under the circumstances; however FHLMC and/or its predecessor(s) in interest
improperly applied such payments resulting in the fiction that she was in default.
7) Ms.Butcher is entitled to a full accounting through the master transaction histories and
general ledger for the account since a dump or summary of said information cannot be relied
upon to determine the rightful amount owed. Further, the principal balance claimed as owed is
not owed and is the wrong amount; the loan has not been properly credited or amortized.
Additionally, FHLMC wrongfully placed forced insurance on the property and or is attempting
to collect on property taxes, insurance and fees not owed.
8) Ms.Butcher states that FHLMC failed to comply with the foreclosure prevention loan
servicing requirements impose on FHLMC pursuant to the National Housing Act, 12 U.S.C.
1701 x (c) (5), which requires all private lenders serving non-federally insured home loans,
including FHLMC, to advise borrowers of any home ownership counseling FHLMC offers
together with information about counseling offered by the U.S Department of Housing and
Urban Development.
9) The U.S Department of Housing and Urban Development has determined that 12 U.S.C.
1701x(c) (5), creates an affirmative legal duty on the part of the FHLMC. FHLMC's noncompliance with the law's requirements is an actionable event that makes the filing of
foreclosure premature based on a failure of statutory condition precedent to foreclosure which
denied FHLMC's ability to carry out this foreclosure. FHLMC could not legally pursue
foreclosure unless and until FHLMC demonstrated compliance with 12 U.S.C. 1701x( c) (5) .
10) Ms Butcher states that FHLMC has charged and or collected payments from her for
attorneys fees, legal fees, litigation attorney fees, foreclosure cost, late charges, property
SUPPORT MEMORANDUM: APPEAL SUMMORY JUDGMENT
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inspection fees, "property valuation" charges, and other charges and advances, and predatory
fees, force placed insurance.
FHLMC wrongfully added and continues to unilaterally add these illegal charges to the balance
FHLMC claims is due owing under the subject note and mortgage.
11) Ms.Butcher states that FHLMC failed to provide her with legitimate and non predatory
access to the debt management and relief that must be made available to borrowers, including Ms
Butcher pursuant to and in accordance with the Pooling and Servicing Agreement or other trust
agreement that controls and applies to the subject mortgage loan.
12) FHLMC's non-compliance with the conditions precedent to foreclosure imposed on FHLMC
pursuant to the applicable Pooling and Service Agreement is an actionable event that maked the
filing of foreclosure premature based on a failure of a contractual and or equitable condition
precedent to foreclosure which denies FHLMC's ability to carry out this foreclosure.
13) FHLMC

could not legally pursue foreclosure unless and until FHLMC demonstrates

compliance with the foreclosure prevention servicing imposed by the subject Pooling and
Servicing or Trust Agreement under which FHLMC owns the subject mortgage loan.
14) Ms Butcher states that FHLMC unintentionally failed to act in good faith or to deal fairly
with Ms. Butcher by failing to follow the applicable standards of residential single family
mortgage servicing as described in these affirmative defenses thereby denying Ms.Butcher
access to the residential mortgage servicing protocols applicable to the subject note and
mortgage.
15) FHLMC is not entitled to any deficiency judgment as it failed to mitigate damages by or on
behalf of Ms Butcher FHLMC otherwise failed to mitigate its damages by other factors to be
revealed through discovery.
16) Ms Butcher states that in light of all of the foregoing defenses, and on the face of the
purported Deed of Trust, were unconscionable when made and were unconscionably exercises, it
was therefore unconscionable to enforce the mortgage by foreclosure sale.
17)WHEREFORE, Ms Butcher requests this Court to enter Judgment in her favor, quieting title,
awarding cost and attorney's fee for those reasons set forth herein in addition to relief deemed
proper.
IN ADDITION I, MARGARET A BUTCHER PRAY;
18) plead for relief by the court for any and all remedies the court may have power and discretion
to convey outlined in all motions submitted, including, but not limited to: void Adulterated
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Trustee's Deed, restore and compensate her for damages done through above mentioned acts
and upon discovery of acts yet to be uncovered.
19) The revision of summary judgment order and the rescinding of auction sale of the property
at 10512 W Achillea St. Star Idaho 83669., loan modification in the most favorable terms
including; forbearance, percentage interest rate reduction, and principle reduction.
20) A full accounting of all loan transactions, chain of title during securitization, full accounting
of allocation of Appellant's funds received by WFHM and FHLMC during and in between
HAMP modification trial periods, as well as a full accounting of all "Fees' and ''penalties"
charged.
21) Full accounting of all insurance policies paid a full accounting for all Federal and State tax
records, restoration of credit report to the three credit report agencies. Compensation for
attorney's fees and court costs, as well as personal time spent in defending FHLMC's actions,
both in and out of court.

I, MARGARET A. BUTCHER Swear that this motion is a true and correct account of facts and
events to the best of my knowledge and belief.

This

/6

day of February, 2012.
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State of Idaho
S.S.
County of Ada

71

+

On this/&
day of t1;'&;&14 ./14<'f
, in the year of 201.2, before me i24-¥11CL. ""-'· .5.PMk,..f
personally appeared t14fl. ttL-.tU< A 81..eJ'kbl(X proved to me on the basis of satisfactory evidence to be the person(s)
whose name(s) is (are) subscribed to the within instrument, and acknowledged that he (she) (they) executed the same.
SEAL

fJ~12

Notary frtbiic

Commisscm expires &
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the £day of Febuary, 2012, I caused true and correct copies
of the foregoing documents to be served upon the following listed below.
Derrick]. O'Neill, PLLC.
Representing: Routh Crabtree and Olsen, PS
300 Main St Suite 150.
Boise, ID. 83702

By: us

Mailx

Personal Delivery_ _

State of Idaho
S.S.
County of Ada
~

f1..L

On this I~
day of
r/£81?.!J.rAlfi.
, in the year of 20 /:;:l., before me DA-&tet..- u~ .f/}:4ll,t; r,
personally appeared~Lht.t41/?fl A . i~4Proved to me on the basis of satisfactory evidence to be the person(s)
whose name(s) is (are) sur.scribed to the within instrument, and acknowledged that he (she) (they) executed the same.
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DATED THIS

day of ~~ f3

2012.

Pro Se
ls/Attorney's Signature
(Name of Attorney or Firm for Appellant)
Attorneys for the Appellant
(When certification is made by a party instead of the party's attorney the following affidavit
must be executed pursuant to I.A.R. Rule 17(i))

)

State of Idaho

) SS.

AoA-

County of

)

A . Bu~_,(_ , being sworn, deposes and says:
That the party is the appellant in the above~entitled appeal, and that all statements in
this notice o ,app al are true d correct to the best of his or her knowledge and belief.
/1f-h'l.(:.4-t?fc;:r

~A

/___

Signature of Appellant
Subscribed and Sworn to before me t h i s ¥ day of

(SEAL) ......•''''"
:\~\..

w. s ,,,,
.......~ .......... p""1''•,-..

.:' L"\\' ••
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Residence
Derrick]. O'Neill, PLLC.
Representing: Routh Crabtree and Olsen, PS
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I Randy McCluskey, am testifying to what I personally experienced on the
morning of, June 17, 2010, at about 9 am., at the residence of: 10512 W. Achillea St.
Star, Idaho. 83669.

In the morning of June 17, 2010, a man came to the door of the residence as stated
above. I opened the door and the person said, "Oh, I came by to see if the house was

vacant or if someone was still living here. " He then introduced himself as a broker who
he himself recently purchased the house. I told him that I didn't understand because
Margaret Butcher was in fact, in the HAMP (Home Affordable Modification Program)
program. The man had no response to what I told him but then only answered back by the
way of, ifl had any questions to call this number, as he handed me some papers and a
business card with his contact information. I gave the papers and card to Margaret
Butcher that morning.

>'"A__,..

Signed,

~--1 ~,___---(

Randy McCluskey

State of Idaho
S.S.
County of Ada
On this I~ 'f'7..J. day of~L~
· , in the year of 20-1.)r before me
D~ fL '--' ""',-SPAtz.tv
personally appeared ~
Mc:: Uus;:.n:-(. proved to me on the basis of satisfactory evidence to be the person(s)
whose name(s) is (are) subscribed to the within instrument, and acknowledged that he (she) (they) executed the same.
SEAL

-~~

Notary~

LJ

~

ComlsSlOn expires
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Ada County Clerk

CHRISTOPHER D. RICH, Clerk
By MARTHA LYKE
DEPUTY

City, State anCI Zip

2/J[-

.;IiIZ- -

·<

/CJ 7...;

Telephone Number

IN THE DISTRICT COURT OF THE

_h"'--61-l-¥-+-fi.
....._

JUDICIAL DISTRICT OF THE STATE

. ____
OF IDAHO, IN AND FOR THE COUNTY OF ------'"4-'1---""~-"ei. . . .__

f;,/u4/;.k.~ ~<..

f.,VQC 11/32.tt/

CaseNo.:

Plaintiff,
ORDER RE: FEE WAIVER
vs.

&tv1~e;J A Zv/cW
Defendant.
Having reviewed [ ] Plaintiff's [

v1 Defendant's Motion and Affidavit for Fee Waiver,

] THIS COURT ORDERS the waiver of prepaid fees.

[vf THIS COURT DENIES the waiver because the Court finds the applicant is not indigent
pursuant to Idaho Code §31-3220.
Date:

~ ll-tw rvcv\~ \ ~

(

la> l J.

g~
Judg

a.

S:J-ic ~

CLERK'S CERTIFICATE OF SERVICE - I certify that a copy was served:
TO:

Date:

Name: -L:.:..l..!:!!!.~~'L-___g.~~~
Address: --L.~·~1...S=:!:....-ft=-...!:.......A~~~
City, State, Zip: -+::r-r---+---.........,~"""'

..2 /.,.).,,. /
r I

] Hand-delivery
] Mailing
1Fax to (number)

/..J-

ORDER RE: FEE WAIVER

PAGE

1

CAO FW1-10

000774

•

•
I

,.

•

NO·---------.W _ _ _ _R_~.M. /.) .'If
FEB 2 9 2012
CHRISTOPHER D. RICH, Clerk
By MARTHA LVKE
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN
MORTGAGE CORPORATION,
Plaintiff/Respondent,
vs.

Case No. CV-OC-2011-13288
ORDER RE: MOTION TO STAY
JUDGMENT AND ORDER
PENDING APPEAL

MARGARET A. BUTCHER;
DENNIS D. BUTCHER; and John
Does 1-10, whose true identity is
unknown, as Occupants of the
premises located at 10512 W. Achillea
Street, Star, Idaho, 83669
Defendants/Ap ellants.

This case came before the Court on December 27, 2011 on Defendant/Appellant
Margaret A. Butcher's Motion Re: Notice Temporary Stay Pending Appeal.
Plaintiff/Respondent Federal Home Loan Mortgage Corporation was represented by attorney
Brian Langford and Defendant/Appellant Margaret A. Butcher represented herself. The Court
having received the moving papers and heard argument, and being fully advised,

It is hereby Ordered and this Court does Order that:
1. Execution on the judgment and/or order appealed from is stayed until further order
of this Court.

ORDER RE: MOTION TO STAY JUDGMENT AND ORDER PENDING APPEAL - PAGE 1

000775

.

•

•
to the Clerk of the Court of Ada l ~~~)

2. Margaret A. Butcher shall ay $
County, on or before
Idaho Code § 6-31

2012, in order to proceed with the appeal pursuant to
and promptly provide a copy of the receipt to attorney Brian Langford.

'AJ- Margaret A. Butcher shall pay $ 500 ~ U-0

per month to the Clerk of the Court of

Ada County, in order to stay execution pursuant to Idaho Appellate Rule 13(b)(14), on or

before~

I

2012 and on or before the

~

day of each month

thereafter until further order of this Court and promptly provide a copy of each receipt to
attorney Brian Langford.

~

f

If any of the foregoing payments are not made at the times provided, the stay may

be lifted and Margaret A. Butcher may be removed from the property without further notice.
Dated this 29th day of February 2012.

~·
iathfYll<StiCI<len

f#r..Ah ,,

Senior Dis rict Judge

ORDER RE: MOTION TO STAY JUDGMENT AND ORDER PENDING APPEAL - PAGE 2
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CERTIFICATE OF MAILING

I hereby certify that on the 29th day of February 2012, I mailed (served) a true and
correct copy of the within instrument to:

BRIAN R. LANGFORD
ROUTH CRABTREE OLSEN, PS
300 Main St, Ste 150
Boise, ID 83702

MARGARET BUTCHER
10512 W ACHILLEA STREET
STAR, ID 83669

CHRISTOPHERD. RICH

ORDER RE: MOTION TO STAY JUDGMENT AND ORDER PENDING APPEAL - PAGE 3
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C,

MARGARET BUTCHER
10512 W. Achillea St.
Star Id 83669
Phone: 208~412-1975
Pegsworld@live.com
Defendant Appellant Pro Se

~
Fn-E:~JY/:
._.,_,.M,,
MAR 2 2 20\Z

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA OF THE STATE OF IDAHO
FEDERAL HOME LOAN MORTGAGE
CORPORATION,

CASE No.: CVOC 201~3288
MOTION: APPELLANTS BRIEF:

Plaintiff-Respondent,
IN SUPPORT OF APPEAL
vs.
MARGARET A BUTCHER
Defendant-A
llant
TO: The Respondent, Federal Home Loan Mortgage Corp and Clerk to The Court: Notice is
Hereby Given that: 1) The Appellant: Margaret A Butcher: BRIEF IN SUPPORT OF APPEAL ,
against FHLMC to District Court from Magistrate Court: Notice of Appeal of Motion to Grant
Summary Judgment: Order of Ejectment and Restitution entered in on the 22 day, NOV 2011.
2) That the party has a right to appeal to the Idaho Supreme Court, and judgment described
paragraph 1 above are appealable orders under- pursuant to RULE [e.g.(ll(a)(2))(12(a))] IAR
Ms Butcher's Motion Notice of Appeal Motion to Grant Summary Judgment Order of Ejectment
&: Restitution Case No: CVOC 20ll 1113288 Subtitle: Summary Judgment Premature Law

including but not limited to FRCP ll(B), 56(F)(G),(C)(2),(C), (l)(A)(B), (2),(3), (4)(D)(E),
60(B) §1692 F(6), et seq, UCC.-Article 8-8-101 Et Seq. Title 42 USC: Titlell, 361, 362, 12 USC.§
250, Statutes including, but not limited to IC§ 6, 15, 28, 41, 45, SS Et Seq.

I. INTRODUCTION
1) Court's Finding of Fact did not account for particular factual "practicalities andpeculiarities

ofthe case"Mullane v. Central Hanover Bank & I rust Co., 339 U. S. 306, at 314-31S, Pp. 7-12.
2) FHLMC failed to remove genuine dispute(s) to material facts presented FHLMC's
Complaint alleges right to recovery as a matter of statutory law. FHLMC did not abide by the
same statutes of the State of Idaho in which FHLMC claims right to recover under by means of
statutory right.
3) Ms Butcher's right to respond was thwarted by FHLMC's Motion Memorandum, not filed in

1
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time compliance to IRCP 7(b)(3), although accepted by Magistrate Court. Thus, Ms Butcher
was denied her day in court IRCP Rule 56(d).
A TIMELINE
1) NOV 212011 FHLMC filed Motion Memorandum.
2) NOV 22 2011 Hearing, Magistrate Court, Honorable Judge Bieter

3) NOV 23 2011 FHLMC Motion Memorandum copy received by Ms Butcher
4) DEC 5 2011 Motion RE: Brief Motion Memorandum filed~Post Hearing.
B. DISCOVERY
Actions Flow into Right of Possession of Property
Discovery is necessary to resolve the full nature of irregularities committed by associated
parties' during foreclosure sale process of property: 10512 W Achillea St. Star, Idaho 83669.
Violations of IC§, Bankruptcy stay, HAMP, FREDDIE MAC, OCC, RESPA, FRCP, SEG
regulations including but not limited to, Securitization regulation violations, including but not
limited to, misappropriation of funds, Secondary Investor(s) identity ( s) for all transfers of Title.
List is partial, as Discovery is not complete.
To date, the creditor does not include any of the parties disclosed thus far and Ms Butcher has
been unable to discover the creditor identity; therefore, Ms Butcher has not been able to get a

full accounting of the amount claimed due and evidence of what money exchanged hands with
respect to her loan. Ms Butcher has consumer rights to this information under Federal Statutory
rights (RESPA) to the name of a person, a telephone nuinber, and an address of the creditor.
Not knowing the creditor identity has prevented Ms Butcher from any successful attempts, for
modification or settlement of the loan thus far; Per Federal mandate.
Apparently, Ms Butcher has been dealing with Wells Fargo Home Mortgage for her HAMP loan
modification, but WFHM does not and never has been the creditor, but the assigned (hired)
Loan Servicer to handle payments etc.
Unfortunately, WFHM has been a fraudulent source of information and falsified source of
disinformation to other parties in regard to my loan. It stands to reason that the creditor would
be another party who would have received misinformation concerning her loan from WFHM.
WFHM, as the Servicer, collects its fees off the top, in every transaction, including money
incentives every time WFHM enrolled Ms Butcher in HAMP and as a beneficiary of the forced

APPELLANT BRIEF SUMMORY JUDGMENT
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Default Insurance Policy.
FREDDIE MAC,FHLMC is either; Investor. Master Investor, or Secondary Investor,

The Entitythat bundled and marketed my loan as investment stock
After talking to the Freddie Mac, th.rough the Homeowner Assistance Response Team,
Ms Butcher would be able to complete the HAMP loan modification once the property is placed
back in her name; as the auction sale was not to a third party, however, flipped back to FHLMC
on the books with no money changing hands for the sale.
(LP@freddiemac.com; FreddieMacBorrowerHelp@frecldiemac.com)

APPLICATION OF STANDARD OF REVIEW l.R.C.P. 56(C) ET. SEQ

I.) Magistrate Court's FINDING of FACT: "The standard/or summary judgment is well
established in Rule 56, Idaho Rules of Civil Procedure and Idaho case law. The moving
party is entitled to judgment as a matter of law if there is no genuine issue as to any
material fact"
IRCP 56{c) COMMITTEE NOTES ON RULES, 2010 amended "issue' to "dispute' reflects focus of
summary,judgment determination.
1) Accordingly, before, "The moving party is entided to judgment as a matter oflaw" only in
the case were the moving party shows no "genuine dispute" as to any material fact exists.
2) FHLMC's Motion for Summary Judgment fails here as a matter of law.
3) FHLMC has not met the burden to remove genuine disputed facts and fails to show that no
evidence exists in support Ms. Butcher's case, which then requires review of case. id.
MOVING PARTY'S AFFIDAVIT PRIMA FACIE,ABOVE NON MOVING PARTY
"This Court liberally construes all disputed facts in favor of the nonmoving party, and
all reasonable inferences drawn from the record will be drawn in favor of the
nonmoving party. Id. If reasonable persons could reach differing conclusions or
draw conflicting inference from the evidence presented, then summary
judgment is improper. McPheters v. Maile, 138 Idaho 391, 394, 64 P.3d 317, 320(2003)"
Lawrence Spencer v. Dee Jameson Davidson Trust Co, Doc No. 34517, Idaho, Justice
BURDICK, Feb 2009, Opinion No.85, Filed: June 16, 2009
Magistrate Court Finding of Fact gives inequitable weight in favor moving party's affidavits as,

"...must be viewed as prima facie... "over and above non,moving party's affidavits. {FRCP Rule
11 (b), 56, (c) {2)) Consequently, a discrepancy was created between court's obligation, "...

liberally construes all disputed facts in favor of the nonmoving party" and Magistrate

APPELLANT BRIEF SUMMORY JUDGMENT
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Court's Finding of Fact in opposition to the non-moving party's right, "drawn in favor of the

nonmovingparty" as a result of not looking to Idaho Code in context.
Furthermore, FHLMC has not addressed the non-moving party's Responses and Affirmative
Defenses consistent with substantive facts collaborated by ADA County Records and Idaho
Statutes.

IDAHO CODES
In, IC§ 45- 1510, line (I); "when" is a qualifying conditional word for "shall be prima facie

evidence" another qualifying conditional word, "HOWEVER" for ". ..in favor ofa purchaser
in good faith for value... "

IC 45-1510. TRUSTEE'S DEED -- RECORDING -- EFFECT. (1) When the
trustee's deed is recorded in the deed records of the county where the property
described in the deed is located, the recitals contained in the deed and in the
affidavits required under section45-1506, subsection (7), Idaho Code, shall be
prim.a facie evidence in any court of the truth of the recitals and the affidavits.
HOWEVER, the recitals and affidavits are conclusive in favor ofa purchaser in
good faith for va/.ueor any successor in interest thereof. {Emphasis added)
RCO Law Firm, & FHLMC submitted two Affidavits after the fact, to support its evolving
position into the Court and ADA County Records not in accordance to IC

§

45- 1506 et. seq.

which contradict and vary from the representations of counsel in the previous Affidavit filed.
Moreover, these affidavits conflict with non-moving party's affidavits.
One and the same affidavit(s) are now currently affixed to the Trustee's Deed of Trust, were put
forward into the Court and ADA County Records nearly seven months after MAY 16 2011
auction sale date.
Above stated facts draws reasonable inference to the existence of genuine dispute.

EXISTENCE OF IDAHO STATUTES
II.) Court's Finding of Fact, "First ofall, the Idaho nonjudicial foreclosure statutes have

not been repealed. .. "
FHLMC, "In her pleadings, Defendant repeatedly states that the Idaho's...nonjudicia/.

foreclosure statutes have been repealed. This is an incorrect statement of law" Reply
Memorandum support of Motion for Summary Judgment, at 3. Idaho's Nonjudicial Foreclosure Statutes. Pg. 3
The dispute at hand is not whether Ms. Butcher is, ". .. Defendant repeatedly states that the
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Jdah.o's nonjudicial foreclosure statutes have been repealed." or " ... confused" as RCO
presents Ms Butcher.
Nonetheless, Ms. Butcher had quoted The Supreme Court of Idaho, in Lawrence Spencer v. Dee

[ameson, Davidson Trust Co., No.34517, February 2009, Opinion No.:85, June 16, 2009:
"Idaho Code§45,1501 has been repealed; therefore, the statutory provisions
governing the non,judicial foreclosure of trust deeds will be referred to as IC
45--1502, et seq. throughout the remainder of this opinion." Id.
As RCO ,fHLMC has not specifically stated exactly what Idaho Code it followed,

merely IC§ 45,1501 et seq.
IC§ CODES THE CENTRAL ISSUE OF DISPUTE
Central in this case is whether applicable Idaho Codes were in fact, followed and to what extent
does the applicable Idaho codes relate to each of the two separate sale dates. Otherwise, as
FHLMC claims in Complaint and Motions; it is exemption from IC § et seq statutory standards
of compliance.
RULINGS OF COURT'S FINDING OF FACT SHOULD REMAIN CONSISTENT
Court's Finding of Fact in this case at hand, will set legal precedence challenging the
SEPTEMBER 1st 2011, amended IC§ 45,1506 C.
Furthermore, Court's Finding of Fact in this case at hand, are inconsistent with recent Idaho
Supreme Court of Appeals rulings which reaffirm standard of compliance with Idaho Statutes.

Federal Home Loan Mortgage Corporation v. Appel , Rulings of Court's Finding of Fact should remain
consistent.
According to FHLMC, filing Default, whether correct or not, is all that is required to
circumvent compliance with Idaho Statutes. FHLMC, in Complaint filed, "Moreover, actual

notice is not required were there is a showing that the debtor was aware ofthe foreclosure

proceeding~ .,f H~/J'J. U ti-;_;. /J ftXiC2 006) S ~'?.- l°J. / /

/,1; ~. .

<.U, 1

FHLMC: "Fed Home argues however, that"[ir] regardless" of whether the proper statutory
notice requirements were, complied with, the sale is final under IC§45,1508 and §45-1510..." FederalHomeLoanMortgageCorporationv.AppeL 137 Idaho, P.3d 434, 429 (2006).
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FHLMC STATES POSTPONEMENT FOR OCT 15 2010
ICIS45,1506 B Postponement of Sale,Intervention of Stay (3) Part 1,... (3) If the
foreclosure has proceeded in compliance with all requirements of subsections (2)
through and including(6),of section 45,1506, Idaho Code, prior to the intervention of
the stay...then at the time appointed for the original sale, the trustee shall announce
the date and time of the rescheduled sale to be conducted at the place originally
scheduled and no further or additional notice of any kind shall be required".
NWT "AFFIDAVIT OF COMPLIANCE" MAY 16 2011 SALE DATE

"Affidavit of compliance" asserts completion of (1) through (6), for IC § 45,1506 B. "By
Reason ofAutomatic Staj' as the reason for sale date postponement. It was notarized on MAY
18th 2011 in Washington State then recorded in Idaho on MAY 20 2011. The Affidavit did not
show OCT 15 2010 sale date was "postponed"by uninterrupted announcement every 30 days
pursuant to I.C IS 45,1506 B (3) for the 214 days.
Subsequently, on NOV 23 2011, FHMLC submitted two other Affidavits to the court never
recorded in ADA County, in conflict with prior MAY 20, 2011 "Affidavit ofCompliance'
In view of this fact, FHLMC appears to admit it did not comply with IC § 45,1506 B, as sworn
in "Affidavit ofCompliance"recorded on MAY 20, 2011.

FHLMC states, "Plaintiff complied with the specific provisions of Idaho's nonjudicial

foreclosure stat:utes. Notice of those proceedings was provided as required under Idaho·
Code 45~1501, et seq... "In FHLMC, Reply Memorandum in support of Motion for Summary Judgment, at
3. Idaho's Nonjudicial Foreclosure Statutes. Pg. 3
IC IS 55,808 PLACE OF RECORD Instruments entitled to be recorded must be
recorded by the county recorder of the county in which the real property
affected thereby situated.
Court's Finding of Fact relied the accuracy of FHLMC's affidavits attesting to completion and
compliance with IC IS 45,1506, followed by completion and compliance with IC§ 45,1506A
However, FHLMC is in non,compliance for recording, publishing, and posting dates, for
rescinded canceled sale date of OCT 15 2010, pursuant IC § 45,1506. FHLMC did not complete
(2) through (5), or (6), pursuant IC § 45,1506. Accordingly, non competition of IC§ 45,1506,
excludes reliance on IC§ 45,1506 A.
Nevertheless, IC§ 45,1506 A, does not apply to the particulars in this case.
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POSTING OF PROPERTY.- IC §45,1506
I.C § 45,1506 "...copy of the notice of sale shall be posted in a conspicuous place
on the real property unless the copy of the notice of sale previously posted
remains conspicuously posted... Provided, however, that if during attempt
personal service is made upon an adult occupant and a copy of the notice is
posted. .."
Posting on the property did not take place for the first sale date of OCT 15 201 or for the second
sale date of MAY 16 20llpursuant to I.C § 45,1506 {2) through (5).
No record of "Affidavit ofPosting ofProperty"in ADA County for OCT 15 2010, canceled sale
date pursuant to IC§45,1506. _No record of "Affidavit ofPosting ofPropert:J" in ADA County
for the MAY 16 2011, sale date pursuant to IC§45,1506.
IC§ 45,1506 A, DOES NOT APPLY

LINE 2, IC §45,1506B {3) DICTATES I.C §45,1506 vs. LC §45,1506A
IC § 45,1506 A, does not apply to the particulars in this case. IC § 45,1506 A, is in regard to
postponement, not a rescinding ofsale.
1) Only IC§ 45,1506 B (3), second line, applies:
LC§ 45,1506 B,(3), Line 2; "...If timely compliance under subsection (6) of
section 45,1506, Idaho Code, is not possible, the partially completed foreclosure
process shall be discontinued and any further sale proceeding shall require new
compliance with all notice of sale procedures as provided in section 45, 1506,
Idaho Code."
2) Along with IC § 45-1506 B (3), Line 2, which requires l.C§ 45,1506:
IC§ 45,1506, "... (6) A copy of the notice of sale shall be published in a newspaper of
general circulation in each of the counties in which the property is situated once a
week for (4) successive weeks, making(4) publishings in all, with the last
publication to be at least thirty (30) days prior to the day of sale."
3) Timeline of l.C§ 45,1506, as compared to timeline of, l.C§ 45,1506 A (3):
l.C§ 45,1506 A , "{3) Notice of the rescheduled sale shall be published in the
newspaper of original publication once a week for three (3) successive weeks,
making three (3) publishings in all, with the last publication to be at least ten (10)
days prior to the day of sale"
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"AFFIDAVIT OF COMPLIANCE"
MAY 18 2011, "Affidavit ofJeffStenmaJi'
FRCP 11 (B), 56, (C)(2), IC§ 55-902, IC§ 55-816, IC§ 55-909, IC§ 55-908, IC§ 28-9-102(A)(43)

NWT "AFFIDAVIT OF COMPLIANCE" FOR MAY 011SA162LE DATE
Chapter 7 Bankruptcy was filed September 3rd 2010, discharged December 6th 2010. NWTRCO Motion for Automatic Bankruptcy Stay Relief was filed September 23rd 2010 and granted
uncontested on October 14th 2010.
NWT-RCO submitted an "Affidavit of Compliance' recorded on MAY 20th 2011 - the same

day and time as both the Trustee's Sale Guarantee and Trustee's Deed were recorded.
"Affidavit of Compliance' states "rescheduled" sale date of MAY 16 2011. "By reason of
automatic stay" is a misrepresentation, as there was no stay in affect after the lift of stay on
October 14 2010, which was agreed to by Ms. Butcher and therefore granted, under the guise of

"Affidavit ofCompliance"asserts completion pursuant IC § 45-1506 B {l) through ( 6)
"By Reason ofAutomatic Stay" which requires {2) through and including ( 6) of IC § 45.-1506
be completed.
IC § 45.-1506 B, (3) if foreclosure has proceeded in compliance with all
requirements of subsections (2) through and including (6), of section 451506, Idaho Code, prior to the intervention of the stay•...then at the time
appointed for the original sale, the trustee shall announce the date and time of
the rescheduled sale to be conducted at the place originally scheduled and no
further or additional notice of any kind shall be required.
However, {2) through and including {6) of IC§ 45-1506 were never completed as no need for
completion of IC§ 45-1506 existed at the time, because the October 15th sale date had been

0.11

rescinded beforethe required timeline in regard to notice pursuant IC§ 45.-1506.
6-IS-/O /.3y llcncle/'sr;;,,, TJ;u..c-t'"~c.
In addition, "'Affidavit of Compliance' does not affirm the October 15th 2010 sale date was
postponed by announcement of that sale date every 30 days, consecutively. for 214 days
pursuant IC § 45-1506 B (3) ... the standard way postponement "By Reason of Automatic

Stay" is handled.
Furthermore, RCO, NWT, WFHM, and FHLMC, concede IC§ 45-1506B non- compliance
when submitting to the court Affidavits it followed IC§ 45-1506 A, instead ofIC § 45.-1506B.
Nevertheless, IC§ 45-1506 A. is in regard to postponement - not a rescinding ofsale.
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NOV 18 2011, FHLMC FILED OTHER AFFIDAVITS

In addition to not adhering to IC statutes, FHLMC's NWT Trustee and RCO Council
submitted conflicting affidavits to the Court, which together factually establish by
record that the essential documents to a valid Trustee's Deed of Trust could not and

did not exist at the time of the auction sale date of May 16 2011. The necessary
requirements of IC statutes were not fulfilled and consequently not recorded in ADA
County at the time of the auction sale, pursuant to IC Statutes.
1) In lieu of recording in ADA County, on NOV 21 2011, "Affidavit ofJeff Stenman" for

"Affidavit of Certified Mai/"were declared prhna fade it followed notification requirements,
pursuant to IC§ 45-1501 et. seq, as FHLMCs Exhibit "A"
2) Affidavits were notarized in State of Washington, almost seven months after the MAY 16
2011, sale date.
3) Affidavits were also not recorded in ADA County, were property is situated, pursuant to IC§

45 1506, 20 days of sale date, along with copies of unopened mail envelopes marked,
"Unclaimed, Ret:urn to Sender, Undeliverable" also not recorded.
4) Above mentioned affidavits was attached on or about NOV 212011, into the MAY 16th 2011

"Trustee's Deed"in ADA County records.
5) FHLMC does not cite a specific Idaho statute complied with, merely IC§ 45-1501 et. seq,
6) On NOV 22 2011, after the court hearing, FHLMCs council, Mr. O' Neill of RCO displayed
the unrecorded required mail notices to Ms Butcher and Mr McCluskey and acknowledged that
the required mail notices were returned, and unopened
7) On NOV 23, 2011, the day after the hearing, Ms Butcher received a copy of the unrecorded

"Affidavit of Certified Mail' required mail notices, affixed to the "Affidavit ofJeff Stenman"
and copies of unopened mail envelopes, "Unclaimed, Ret:urn to Sender, Undeliverable" along
with the a copy of FHLMCs Motion Memorandum filed on NOV 21 2011.
8) Affidavits indicate that NWT had first hand knowledge that Ms Butcher did NOT receive
notice due her pursuant to IC§ 45-1506.
9
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NOTICE, OBSOLETE TIMELINE
The notification and recordation process for the first sale date of OCT 15 2010 was stopped by
the CANCELLATION ofthe sale date by NWT Inc., appointed Trustee Todd Henderson, as
a result of HAMP- weU. before Ms. Butcher filed Bankruptcy.
FHLMC must implement a loss mitigation option or had to start foreclosure proceedings within
six months. FHLMC did not comply:
"For all mortgages, lenders must implement a loss mitigation option or initiate
foreclosure within six months of the default date." Sec 4 pg 37 (a) Attorney General's

Report on the Idaho Housing Crisis and How Stakeholders Can Facilitate Cooperative Solutions,
Consumer Protection Division, Lawrence Wasden, Attorney General (FEB 2011)
•

A time lapse exists of 214 days, not affected by lifted bankruptcy stay, between the
OCT 15 2010 cancelled sale date and the MAY 16 2011, sale date.

•

Computation Application, ICMS-1506 B (4), line 2, states:

! G tts~ /5 O'B(1)

On/J

IC§45-1506 B.(4) " ...If timely compliance under subsection (6) of section 451506, Idaho Code, is not possible, the partially completed foreclosure process!GoJ~ fh{tf
shall be discontinued and any further sale proceeding shall require new
,
compliance with all notice of sale procedures as provided in section 45,1506,
e, 5

Aff(,

fo iit/s CAS"f.

Idaho Code"
"NOTICE" NOT VALID
"...when notice is a person's due, process which is a mere gesture is not due
process... " See Robinson v. Hanrahan. 409 U. S.38 (per curiam), and Covey v. Town of
Somers, 351 U. S. 141. "The means employed must be such as one desirous of
actually informing the absentee might reasonably adopt to accomplish it.. .lt is
unlikely that a person who actually desired to inform. an owner about an
impending tax sale of a house would do nothing when a certified letter addressed
to
the
owner is
returned unclaimed ...Using certified mail
provides...documentation of personal delivery and protection against false claims
that notice was never received
That added security, however, comes at a price,the State also learns when
notice has not been received.... "
Tonesv. Flowers Et AL Certiorari to the Supreme Court of Ark, No. 04-1477, Argued
Jan 17, 2006, Decided April 26, 2006; quoting, e.g., Pp. 4-12.(a) Mullanev. Central
Hanover Bank & Trust Co., 339 U.S. 306, Pp.4-6, Mullane, 399, U. S., at 315.
See Robinson v. Hanrabfm, 409, U.S. 38, (percuriam), and Covey v. Town of Somers, 351
U. S.141. I Pp.12-17.359, Ark. 443, S. W. 3d, reversed and remanded
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XVII. "ACTUAL NOTICE" FOR OCT 15 2010
1) In Appel. According to the Idaho Supreme Court of Appeals, "act:ual notice' can not
substitute for compliance with the notice provisions. id.
"Even if the appellants did have notice of the sale, it may not have made a
difference. We are dealing here with nonjudicial trust deed foreclosure. The
procedures to foreclose on trust deed outside of the judicial process provide the
express,lane alternative to foreclosure in the judicial system and strip borrowers
of protections embedded in a judicial foreclosure. As our Court ofAppeals has

correcdy observed, strict compliance with the notice provisions is required."
Federal Home Loan Mortgage Corporation v. AppeL
2) "Notice"was not served to Ms Butcher. Instead "Notice"was served to a Mr. McCluskey,
who is not the borrower and is not on the mortgage note or deed of trust and for that reason,
was not mailed a notice of sale, pursuant to IC§ 45,1506.
l.C§ 45,1506 ... a person to whom the notice of sale was required to be mailed...
Provided, further, that if the adult occupant personally served is a person to
whom the notice of sale was required to be mailed (and was mailed) ...

"...An occupant is not charged with acting as the owner's agent in all respects
..." lonesv. Flowers Et AL Certiorari Arkansas No.: 04-1477, Argued Jan 17, 2006,
Decided Apr 26, 2006, (Quoting McDonald v. Mabee, 24 3 U.S. 90, 91)

'A""'

(See Affidavit of Mr McCluskey attached as Exhibit fl_)
NOTICE SUFFICIENCY REQUIRED UNDER IC§, ET. SEQ.
Northwest Trustee Services Inc. Trustee, Todd Henderson, confirmed to Ms Butcher that the
first sale date of OCT 15th 2010 was rescinded due to HAMP loan modification enrolment
process.
On or about MAY 18th 2010, Ms Butcher received a letter that stated the time of day, month, and
year of a sale , but not an actual date. Ms Butcher called NWT and spoke with Henderson, the
NWT, assigned Trustee. Ms Butcher stated the Letter says, "TRUSTEES SALE Guarantee or

Trustee Sale; sale date /time OCT. 2010 at 11:00 am-but no act:ual date stated" Henderson
stated, "... the sale was rescinded_. that's why there is not a day specified. .. " Ms Butcher
called WFHM. WFHM Representative confirmed the sale date was still rescinded because of
HAMP.

;;x AA

---

v.rde~
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OCT 15 2010 SERVICE OF NOTICE ... INVALIDATED
1) On or about June 17th 2010 a man came to the Ms Butcher's home. Mr. Mc Cluskey answered
the door. The man, identifying himself as a "broker" and he bought the house and thought it
was not occupied Mr. Mc Cluskey informed the broker Ms. Butcher was in the HAMP program.
The man handed Mr. Mc Cluskey a paper and to call with any questions. Mr. Mc Cluskey gave
the paper to the Ms. Butcher.

2) The papers were dated MAY 18 2010, and stated, "Notice of Insurance Policy' First
American Title Co. Premium Amt.: $ 805.00, Name of The Assured: Northwest Trustee
Services, Inc., Routh Crabtree Olson, P.S., and Wells Fargo Bank, Na."
3) Again, Ms Butcher called WFHM and the WFHM Representative stated the papers were
just, "routine insurance papers" Again, WFHM Representative confirmed the canceled sale
date was still rescinded due to HAMP Enrolment.
4) Again, Ms Butcher called NWT Trustee, and spoke with Todd Henderson and again,
Henderson reconfirmed that the sale date was still canceled due to her HAMP Enrolment.
Henderson assured Ms Butcher, asking her how she was doing and how she was coming along
with her HAMP modification. Ms Butcher thanked Mr. Henderson for his "help' and working
with her through this wonderful HAMP program as a "God Send"in her situation. She thanked

him for his "encouragement"

"_a course of conduct is undertaken that is reasonably calculated to instill a sense of
reliance thereon by the grantor"See Coxv. Hdenius, 103 Wn.2d 383, 388, 693 P.2d 683 (1985)
5) At no time did WFHM or Trustee, Todd Henderson informed Ms Butcher the papers she
inquired each about were actually "Notice ofService' for the canceled sale date of OCT 15 2010,
or divulge the identity of the "broker" as their "server"when asked
DUE DILIGENCE, ORDINARY CARE, and BREACH OF FIDUCIARY DUTY
1) Northwest Trustee inc. and WFHM had a good fai.th duty to Ms Butcher for meaningful
notice not in a manner to mislead, thereby, Northwest Trustee Inc. and WFHM failed to provide
adequate notice. National Life Insurance Company v. Silverman, Tonesv. Flowers

et

aL Certiorarb The

SupraneCourtofArk. Mullanev.CentralHanoverBank&TrustCo., Pp. 4 ...6.(b) 399 U.S., at 315.
2) NWT Trustee, Todd Henderson, and WFHM Representatives misled Ms Butcher to the true
nature of the papers as just "routine insurance papers"and not "Notice ofService' in so doing

f.X

M
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voids the purpose and principle of notice.

"The trustee is appointed by the parties to act on behalf of both the lender and the
borrower. The trustee is not a signatory to the Deed of Trust and neither provides nor
is provided with, any consideration." Robert W Lettenmaier, and Alpha Foundation v.

Federal Home Loan Mortgage Corporation, Mortgage Electronic Registration Systems, Inc, Wells
Fargo Bank, NA, and Northwest Trustee Services, Inc-i No.Cv,11,156,Hz.a, Oregon, Portland
Division U.S. District Court, D. May 20, 2011
3) In Coxv. Hdenius, 103 Wn.2d 383, 388, 693 P.2d 683 (1985), the Washington Supreme Court
adopted the following view:
"Because the deed of trust foreclosure process is conducted without review or
confrontation by a court, the fiduciary duty imposed upon the trustee is

exceedingly high~ ..

0

"(l) The trustee is bound by his office to use diligence in presenting the sale under
every possible advantage to the debtor as well as the creditor;
(2) The trustee must take reasonable and appropriate steps to avoid sacrifice of the
debtor's property and his interest;
(3) A course of conduct is undertaken that is reasonably calculated to instill a sense
of reliance thereon by the grantor, that course of conduct can not be abandoned
without notice to the grantor; and
(4) When an actual conflict of interest arises between the roles of attorney for the

beneficiary and trustee, the attorney should withdraw from one position, thus
preventing a breach of fiduciary duty." id
4) In, Blodgett v. Martsch, 590 P.2d 298 (UT 1978), The Supreme Court stated that, the duty of
0

the trustee under a trust deed is greater than the mere obligation to sell the pledged
property. .. it is a duty to treat the trustor fairly and in accordance with a high punctilio of
honor."id.
The Supreme Court in Blodgettwent even further and found that the breach of this confidential
duty may be regarded as "'cons,tructive fraud". The general rule is summarized in Nelson &

Whitman, Real Estate Finance Law, (West Publishing Co., 3d Ed.1994) §7.21: See also McHugh v.
Church, 583 P.2d 210, 214 (Alaska 1978). See also National Life Insurance Company v. Silverman, 454
F.2d 899, 915 {D.C. Cir.1971), in which the court stated that:
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"the same good faith is required oftrustees under a deed oftrust ofreal estate
as is required ofother fiduciarieS' id.
"Knowledge that notice was ineffective was one of the "practicalities an.d
peculiarities ofthe case"taken into account, Mullane, supra, at 314-315 and it should
similarly be taken into account in assessing the adequacy of notice here" Tones v.
Flowers et al. Certiorari to The Supreme Court of Arkansas No. 04-1477.Argued Jan
17, 2006 -Decided April 26, 2006
TRUSTEE'S DEED
45--1509. TRUSTEE'S DEED-FORM AND CONTENTS (1) The trustee's deed to
the purchaser at the trustee's sale under this act shall conform to the
requirements of subsection(2) of this section(2) The trustee's deed shall
contain, in addition to a description of the property conveyed , a recital of the
facts concerning the default, the mailing and the publication of the notice of
sale, the conduct of the sale and the receipt of the purchase money from the
purchaser.
45--1502. DEFINITIONS- TRUSTEE'S CHARGE (3)"Trust deed' means a deed
executed in conformity with this act.
45-1503.TRANSFERS
IN
TRUST
TO
SECURE
OBLIGATIONFORECLOSURE. If any obligation secured by a trust deed is breached, the
beneficiary may not institute a judicial action against the grantor or his
successor in interest to enforce an obligation owed by the grantor or his
successor in interest unless: (a)The trust deed has been foreclosed by
advertisement and sale in the manner provided in this chapter and the judicial
action is brought pursuant to section 4 5-1512,
FHLMC Statement: "A true and correct copy of the Trustee's Deed was attached to

Plaintiff's Complaint as Exhibit A ... " Without duly recorded and executed documents, the
Trustee's Deed presented for the May 16 2011 auction did not contain the documents required for
inspection during auction. Therefore, the Trustee's Deed iS false according to the ADA County
record.
Ms. Butcher seeks to void the Trustee's Sale and the Trust Deed and restore the adulterated Trust
Deed that flowed from that sale. The Trustee's Deed did not contain the required documents for
inspection during auction.
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SUMMARY OF "NOTICE" TRUSTEE'S DEED
1) Court's Finding of Fact was established on the affidavits submitted by RCO ... NWT Inc.
had in fact; FHLMC followed requirements pursuant IC§ 45...1506, followed by requirements
pursuant IC § 45 ...1506 A when FHLMC did not.
2) Court's Finding of Fact: IC§ 45 ...1506 A, applied for the second sale date of MAY 16 2011, after
the first canceled, rescinded sale date of OCT 15 2010.
3) Court's Finding of Fact ... MISSES 1HE MARK . . IC§ 45 ...1506 A, could only apply for the
second sale date of May 16 2011, if in fact, IC § 45 ...1506, {2} through (6), had actually been
carried out for the first sale date OCT 15 2010.
4) However, as NWT had never fully complied with the original IC§ 45 ...1506, notifications to
the standard of completion for the first canceled, rescinded sale date, because it was canceled
before Ms Butcher ever received the "Routine insurance paper9' which only after the sale did
she discover were the "notice"for the first sale date of OCT 15 2010.
5) However, excluding IC§ 45 ...1506 A, as IC§ 45...1506£\.only applies for a postponed
sale date ... Not a rescinded or canceled sale date.
6) Furthermore, Ms Butcher did not receive mailed "Notice ofSale' with the accompanying
affidavits until the day after the Hearing, on NOV 23rd 2011; nearly seven months after the

auction sale ofher home.
Comparison of "Affidavit ofJeffStenmari' for "Affidavit ofCertified Mail' show notarized in
the State of Washington ... but never recorded in ADA County, Idaho. See ~cfa..C. ~cc. ¥-/;)( /:} ..,
8) Conversely, the Affidavits were affixed to the Trustee's Deed of

T~~~'Q~n{ NOV 22

2011, nearly seven months after the MAY 16 2011, auction sale date and thus, adulterates and
nullifies the Trustee's Deed.
Rule 56{e). FORM OF AFFIDAVITS ... Further testimony ... Defense required.
Supporting and opposing affidavits shall be made on personal knowledge,
shall set forth such facts as would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify to the matters stated therein.
IC§ 45 ...1506 (7) An affidavit of mailing notice of sale and an affidavit of posting
(when required) and publication of notice of sale as required by subsection (6) of
this section shall be recorded in the mortgage records in the counties in
which the property described in the deed is situated at least twenty (20)
days prior to the date of sale.
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IC§45.-1506A. (4) The trustee shall make an affidavit stating that he or she has
complied with subsections (2) and (3) of this section. The trustee shall make the
above affidavit available for inspection at the time of the rescheduled sale
together with any affidavit of mailing and posting when required, when the stay
became effective. The affidavit or affidavits shall be attached to or incorporated in
the trustee's deed. At
RIC.-5411!.- Of ~flt. -!Jot· 71'10J'flt5 Me,f.2...

f16-t:

o..e

§55--808 PLACE OF RECORD Instruments entitled to be recorded must be
recorded by the county recorder of the county in which the real property affected
thereby is situated.
Also See IC§55--901, IC§55--902, IC§ 55--908, IC§ 55--909
MOTIVE
MAY ISTH 2010 .- NWT INC., DEFAULT GUARANTEE INSURANCE
On May 18th 2010, date Ms Butcher received notice of an Insurance Policy, taken out through
First American Title Company; Loan pay off amount $14,253.68, Code: 049; File No; 316535
Policy Number: 5002516--1280.
Ms Butcher was charge $805.00 premium amount. As stated above, forced Default Guarantee
Insurance was taken out on May, 18th 2010 - a year to the date of recording of sale. The
Trustee's Deed of Trust was notarized on May 18th 2011, in the state of Washington, on the
one year anniversary of the policy.
The Insurance Policy names the Trustee, Northwest Trustee Services, Inc., Law Firm, Routh

Crabtree Olson, P.S, Loan Servicer, Wells Fargo Bank, N. A. as the beneficiaries of the policy.
The Insurance Policy does not name the Grantor as beneficiary.
It is particularly troublesome that the Appointed Trustee, Todd Henderson, to whom Ms
Butcher I spoke with several times during this time period concerning Ms Butcher HAMP Loan
Modification and the rescinding of the foreclosure sale, was also one of the three beneficiaries of
at least one insurance policy which would only pay if the loan went into default -- not a HAMP

Loan Modification .- a strong incentive and conflict of interest which equates personal
enrichment
The assigned Trustee, Todd Henderson, had personally assured Ms Butcher more than once,
that the sale was rescinded and that she was not in danger of losing her home because she was
in HAMP. Trustee Henderson was not forthcoming of the real nature of the Forced Guarantee
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Insurance as supposed "notice" nullifying any real actual "notice". Ms Butcher relied on his
word as the "Trustee".
FHLMC, RCO, NWT state $123,000.00 as Fair Market Value and credit bid But the
Default Guarantee Insurance is $141,972, which is about $14,000.00 more than the 1030/o cap,
per Fair Market Value.
RUSH TO FORECLOSURE
FHLMC rushed foreclosure through and attempted to pass off IC §45. . 1506 B. in place of
previously uncompleted IC§ 45. . 1506, but IC§ 45 . . 1506 A only applies for "postponed"
sale date . . Not "rescinded"as in "canceled" sale date.
BLACK'S LAW DICTIONARY
RESCIND: To abrogate, annul, avoid, or cancel a contract; particularly, nullifying
a contract by the act of a party. See Powell v. Linde Co., 29 Misc. Rep. 419, GO N. Y.
Supp.1044;Ilurstv. Trow Printing Co., 2 Misc. Rep. 3Gl, 22 N. Y. Supp. 371.
POSTPONE: To put off; defer; delay; continue; adjourn; as when a hearing is
postponed Also to place after; to set below something else; as when an earlier
lien is for some reason postponed to a later lien. The word "postponement," in
speaking of legal proceedings, is nearly equivalent to "continuance;" except that
the former word is generally preferred when describing an adjournment of the
cause to another day during the same term, and the latter when the case goes
over to another term. See Statev. Underwood, 70 Mo. 630; State v. Nathaniel,
Subsequently, FHLMC attempted to pass off IC § 45 . . 1506 A, in place of IC § 45 . . 1506 B when
the issue of notice compliance came under scrutiny of the court
IF FHLMC's trustees, NWT Inc., had complied with notice pursuant IC§ 45. . 1506, for the second
sale date, Ms Butcher's loan would fall under the protective shadow of the new revised Statute . .
IC§ 45 . . 1506 C, effective as of SEPT 1st 2011, which would require FHLMC to work with Ms
Butcher to complete her HAMP Loan Modification under penalty of law as revised Statute . . IC §
45 . . 1506 C, unequivocally bans the practices perpetrated on Ms Butcher.
HAMP" REQUIREMENT" . . MUST CLEAR SECOND DEED of TRUST
On May 18th 2010 Ms Butcher called WFHM concerning the meaning of the, "Notice of

Insurance Policy"The WFHM REP stated"it'sjust 'routine' Mortgage Insurance coverage"
During the same phone conversation with the same WFHM REP...

EX~A

The WFHM REP instructed Ms Butcher to pay lien for HOA and clear the SECOND DEED of

TRUSTheld by STATE FARM BANK"...no second deeds aUowed for HAMP ...required in
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order for continuing with HAMP". Ms Butcher stated no one had told her that before, but she
would take care of it.
FHLMC's retort to Idaho Code Statute compliance, "Moreover, actual notice is not required

were there is a showing that the debtor was aware ofthe foreclosure proceedings"
i.e... They don't have to ... as FHLMC stated in ... "Fed Home argues however, tbat"[ir}
regardless" of whether the proper statutory notice requirements were, complied with, the
sale is final under JC§4.5...J508 and §4.5...J510. .. "Federal Home Loan Mortgage Corporation v. Appel
"As our Court of Appeals has correctly observaL strict compliance with the
notice provisions is required."
Federal Home Loan Mortgage Corporation v. Appel 1 See Security Pacific Finance Corp. v.
Bishop, 109 Idaho 25, 28, 704 P.2d 357, 360 (1985) (quoting Patton v. First Fed. Sav. &
LoanAss'nofPhoenix, 118 Ariz. 473, 578P.2d152, 156 (1978)

pf}

"This is where the distinction between a canceled sale and a postponed sale _[C #-If(){;
becomes important... Were the Legislature to have specifically provided in the .S,..t>c.<.,..11'/eo/~
statute 0-at no notice of a...new sale had to be given where the original sale was p_,-pv,1~cs
unconditionally canceled...
.
.f(}r /t :,.. CdS'-'
Black Diamond Alliance, LlC. v Sherry. KimbalL Chief Justice Eismann, Justices 4 f- n q11~.
Burdick, ]. Jones, Horton, The Supreme Court of the State of Idaho, Doc. No.:
35189, Feb 2010, Term 2010, Opinion No.:35, Mar 25 2010.
"...when mailed notice...What is reasonable in response to new information
depends on what that information reveals ...when notice is a person's due, process
which is a mere gesture is not due process..."
See Robinson v. Hanrahan, 409 U. S. 38 (per curiam), and Covey v. Town ofSomers, 351 U. S.
14LHessv.Pawloski, 274 U.S. 352, with Wuchterv.Piwttl276 U. S.13
"Knowledge that notice was ineffective was one of the "practicalities and
peculiarities of the case" taken into account, Mullane, supra, at 314...315, and it
should similarly be taken into account in assessing the adequacy of notice
here...An occupant is not charged with acting as the owner's agent in all
respects ...
lonesv. Flowers Et AL Certiorari to the Supreme Court of Arkansas No.: 04-1477,
Argued Jan 17, 2006... Decided Apr 26, 2006 (Quoting McDonald v. Mabee, 243
U.S.90, 91)
FHLMC ... IS FREDDIE MAC
"... FREDDIE MAC SERVES AS THE PROGRAM'S COMPLIANCE AGENT FOR
ALL GSE OWNED OR GUARANTEED LOANS, SERVICER PARTICIPATION
IS REQUIRED." Sec 4 pg 39 Attorney General's Report on the Idaho Housing Crisis and
How Stakeholders Can Facilitate Cooperative Solutions Consumer Protection Div.
Lawrence Wasden, Attorney General, FEB 2011
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1) FREDDIE MAC as FHLMC is aware or reasonably should have known the above mentioned
as FHLMC and WFHM and NWT, in fact AD parties involved in this case share one and the

same law firm ... RCO's "sister" law firm; RCO.
1) FHLMC as FREDDIE MAC, is aware or reasonably should have known IC§ 45 ...1506 B <f>
line two, requiring new notice as IC§ 45 ...1506, applies in this case.
2) FHLMC as FREDDIE MAC, is aware or reasonably should have known NWT did not
complete original notification pursuant IC § 45...1506, for the original sale date of OCT 15 2010.

f){ /3 B

3) FHLMC as FREDDIE MAC, is aware or reasonably should have known of the nature of any
substantial "Default" would be caused from its own HAMP forbearance imposed waiting
period it required (now retracted) of Ms Butcher for HAMP enrolment.
4) FHLMC as FREDDIE MAC, is aware or reasonably should have known that FHLMC's
affidavit "By Reason ofAutomatic Stay' is a false claim because, "FREDDIE .MAC serves as

the Program's Compliance Agent"id.
5) Likewise, in Armacost v. HSBC Bank USA, FHLMC also claimed the statutory provisions of
IC §45...1508, and IC§ 45...1510:
"...mere compliance with the Idaho Trust Deed Act's procedural requirements does not
establish a party's substantive right to initiate non...judicial foreclosure proceedings ...
One could not reasonably contend that compliance with a procedure gives
substantive rights not otherwise possessed. The question still remains whether
Plaintiff's right or authority to foreclose on the Property remains" Case NoJo...cv. .274 ...
EJL...LMB, US District Court for the District of Idaho, Report and Recommendation
Feb 9 2011, Honorable Larry M Boyle US Magistrate Judge
6) FHLMC claimed to establish to substantive right to initiate non...judicial foreclosure
proceedings, NWT Inc., sought dismissal because, as trustee, they had complied with
procedural requirements in Idaho's non...judicial foreclosure statute of the Idaho Trust Deed Act.
8) FHLMC is the Entity responsible for orchestrating events placing Ms Butcher into a far
larger default, foreclosure, and auction sale, from the start as the loan investor and party to the
sale. Therefore, FHLMC is not "a Bona Fide Purchaser in Good Faith." id. E..$'f.·

bif (J(-e c:.

rj,.~/J t...~'

1..3;.d. frA,s..fl!/.~

8) Consequently, FHLMC is bound to FHLMC's (as Freddie Mac) council, Routh Crabtree and

Olson, and its Trustee, Northwest Trustees Inc., and its Loan Servicer, Wells Fargo Home Mortgage, in
their acts of commission and omission, leading to irregularities, possible fraud, incomplete and
lack of notifications, absent or incorrect recording, as well as false, conflicting affidavits.
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SUMMARY OF FACTS
I) FHLMC states, "A true and correct copy ofthe Trustee's Deed was attached to Plaintiff's

Complaint as Exhibit A "which swears compliance with IC§45..-1501 et seq which conflicts
with its prior "Affidavit Of Compliance, "as pursuant to IC §451506 B, recorded on MAY 20,
2011, and therefore, is a misrepresentation of facts and conflicting Affidavits cancels each other
out.
2) Accordingly, FHLMC's "Affidavit of]effStenman"F..xbibit "A" is pri.ma facieevidencethat
FHLMC had actual knowledge that Ms. Butcher did not see the envelopes or its contents and

did nothing to insure actual due notice was given.
3) Ms Butcher contends conflicting affidavits is not harmless error.·
4) FRCP Rule 11(b),56, (c) (2), places the burden on FHLMC to show its submitted affidavits
and accompanying documents in which the Affidavit attests is admissible as presented
5) Ms Butcher objects to material cited to support or dispute a fact, as it cannot be presented in
a form that would be admissible in evidence.
IC 28..-9..-311 Perfection of Security Interests in Property Subject to Certain
Statutes, Regulations and Treaties....perfected by compliance with the
requirements prescribed by a statute...
5) As a result of the above fact and record, since unrecorded and missing documents and
missing and conflicting Affidavits; "...a complete, true and correct deed oftrust... " . . therefore
perfected..-per IC 28..-9..-311, did not exist and could not have been attached to Trustee's Deed of
Trust and therefore, were not available for inspection at auction sale pursuant to IC§ 45..-1506 et
seq. and IC§ 55..-808 et seq.
6) This information was not available in the ADA County Records prior to the sale date and not
available as "Constructive Notict!' so that ". .. document could be discovered by reasonably

prudent investigation... " (Matheson v. Hanis)
7) The above stated grounds constitutes just cause for the court to dismiss motion for summary
judgment and rescission of the auction sale, as both actions are fatally flawed by way of failure to
timely serve notice, lack of notice, posting, recording, and breached IC statutes, et seq., Federal
Rules of Civil Procedures, and violation/contempt of Bankruptcy court stay. Including FHLMC's
submission of conflicting notarized affidavits submitted to the co~into the ADA County
record.

J.,,J /Jeri- l'ecorJeJ..
{-f't·Jov1·t-s ~e~
.rC s-+trtle teS ,

!
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9) For the all reasons stated above, Ms Butcher petitioned the court an objection to FHLMCs

"submitted contemporaneously herewitli' affidavits, submitted to the Court and ADA Court
Record affixed to "Affidavit ofJeff Stenman", FHLMCs Exhibit "A" be denied by the court
and stricken from the record as prima fascia evidence and be stricken there of, as stated in Ms.
Butcher's Motion Re: Memorandum, Case No.: CV OC 1113288, filed on DEC 5 2011, at pg. 10, No.
61, pursuant to IC§ 45,1502 et. seq FRCP, 56,(c)(2), 60(b).
10) Rule 201, matter of public record and appropriate for judicial notice. Idaho Statutes make
provision "for invalid where a trustees sale held pursuant to section i5--150g" further
proves IC 45,1510 and IC 45,15osJ. do not provide a blanket mantle granting as statutory
rights, but a qualifying right only to "a bona fide purchasers for value."

':fol .

IC 45,1510. (2) Where a trustee's sale held pursuant to section 45,1506, Idaho
Code, is invalid.. recordation of a notice of rescission of the trustee's deed shall
restore the condition of record title to the real property described in the trustee's
deed and the existence and priority of all lienholders to the status quo prior to
the recordation of the trustee's deed upon sale .....
DISCOVERY NECESSARY , MISAPPROPRIATION OF FUNDS
III.) COURT'S FINDING OF FACT "FHLMC bought the property at the May 16, 2011 sale

with a credit bid of$123,000."
"The supreme court noted that a credit bid was not a credit sale, the difference
being that in the latter the bidder would be permitted to pay at a later time, as
would be the case "if the bid were in the form of a note or other instrument
pursuant to which either a lump sum payment or payment by installments over
time would be made in the future.• Id at 247. but the bank was simply bidding
the amount due it. and the court held that the bank's application of its bid to the
outstanding debt constituted payment of the price bid in cash." Federal Home Loan
Mortgage Corporation v. AppeL See Security Pacific Finance Corp. v. Bishop, 109 Idaho 25,
28, 704 P.2d 357, 360 (1985) (quoting Patton v. First Fed. Sav. & Loan Ass'n of Phoenix,
118 Ariz. 473, 578 P.2d 152, 156 {1978)
1) FHLMCs assigned a credit bid of $123,000, not the "simply bidding the amount due if'
.furtherunderscores the amount it states is owed, $167,180.46, is questionable.
2) The balance of the mortgage loan was $141,972.78 at the start of 2010. Now, FHLMC states
167, 180.46 is the amount owed. Yet payments received by the loan servicer, WFIIM, totals over
$16,000.00 during three plus HAMP trials. The balance went up in spite ofpayments received.
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"FORECLOSURE ACTION" ACCOUNT
WFHM Executive Mortgage Specialist, Nicole Fry's statements in WFHM response letter,
paragraph (13) ". ..foreclosure action was a direct result ofthe loan showing due on Aprill,
'
2009, through May l, 2010, mortgage payments."

f.X J3 J

Yet, between May 2rt12009 and June 11th 2010, 9 plus, HAMP Payments of $696.66 were made
and 9 plus, Full Mortgage Payments of $1,100. 75 were made; totaling up to $16,644.27.
Nonetheless, the WFHM Customer Account Activity Statements of June 29 2010 by WFHM
Service REP Letri.cia Shorterand September 29 2010 for dates 06/16/10 , 01/16/09 , DO reflect

c.v

~I\

most, although not all of the payments made.

'c·"'c

#

MAY 2TfH 2010 - NWT INC., USED HAMP TO MANUFACTURE "DEFAULT''
Northwest Trustee, Todd Henderson, states in the Notice of Default as cause; no

payments were made of $1,100.75. from April 2009 to May 2010, which happens to be the
same time period I made payments in three HAMP Trials. In addition to making the TPPs of
$696.66; full interim payments between each HAMP trial period were also made from April 27
2009 to June 11 2010, totaling in all, approximately $16,644.00. This constitutes an invalid

Declaration of Default.
2011 WFHM "Customer Account Activity Statement' show "late fee" charge $45.53 from

f)( .. G C"

12/16/11 to 01/18/11, after May 15'1 2011 auction sale

WFHM Caused 135 DAY DELAY - "DEFAULT"

HAMP Trial Period Plan was not approved until April 15, 2009. Although Ms Butcher applied
for HAMP back on December 2nd 2008 by Fax and UPS /OVERNIGHT and RE,FAXED to
WFHM again, on December 6th 2008. WFHM imposed HAMP delay of 135 days. In effect,
WFHM created "default, "through misapplication and denial of payments received and finally
denial of Loan Modification altogether.
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IDAHO or WASHINGTON?
Trustee's Deed is out of Washington State were the trustee company is located,

"Northwest Trustee Services Inc, P .0. Box 997, Bellevue WA, 98009-0997".
Why would the Trustee's Sale Guarantee, Trustee's Deed&: "Affidavit of Complianct!' be
notarized in the State of Washington then recorded in Idaho? Why not notarize them in Idaho
were the auction sale was to occur?
The Trustee's Sale Guarantee, Trustee's Deed&: "Affidavit of Complianct!' assert a sale
occurred in Idaho on Monday, May 16th 2011, , then 2 days later on Wednesday, May 18th the

Trustee's Sale Guarantee and Trustee's Deed and "Affidavit of Complianct!' were notarized
in Washington, then were back again in Idaho, on Friday, May 20th and then recorded.
A
/J/ofe, hk.e,, at" Ree,oru..,

")

11
{/1cK()...C.;

DID AUCTION TAKE PIACE?
On September 6th 2011 Ms Butcher called WFHM PROCESSING DEPT at 4:00 PM.
WFHM REP Anthony Peak confirmed Freddie Mac as the Investor "The house was in the

REO DEPT.,. and NO BID took place or bid did not go through because oflack offunds"
Ms Butcher stated "ff FHLMC, who's also FREDDIE MAC, has no funds to honor bid?

/)

£~ /) -

...So it goes back to FREDDIE MAC? Was there even an auction?"

liVFHMREP Peak then changed the subject and did not answer her question.

J5'{ A A
-=

The "Notice of Sale" received November 23rd 2011 state NWT accepted $123,000.00 single

credit bid ... placed by FHLMC. Only the investing entity can place a credit bid in place of
tendered cash.
The auction sale did not take,£lace at the traditional location; steps of the ADA County Court

st-Ai r& (l....S° I

House. Instead the sale locatioY,°202 South Cole Road, Boise, Idaho 83709, is a warehouse type
building of Foreclosure Expeditors/Initiators, LLC ("FE!") in which RCO has ownership
interest.
BONA FIDE PURCHASER IN GOOD FAITH
IV.) COURT'S FINDING OF FACT" Second, Ms. Butcher did not present facts or legal
authority for her contention that FHLMC cannot be a good faith purchase buyel at a
Trustee's sale." (~r-f "'14r*1t~r: /'Jofc,, o+ ~"1 !Record. ~<-:t 1s ec.., JHa.Hu~--

o.P l?.~COR.Q)~~ L-Ou,,,.-1- ~ttr

-4kc /7a-fe

t;,J'

-f'ti:;~c; .sf.i1.1,cS.

IC § g, 302 'BONA FIDE PURCHASER 'Adverse Claim'; Title Acquired by Bona
Fide Purchaser 1977 (1) A 'bona fide purchaser is a purchaser for value in good
faith and without notice of any adverse claim.
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Idaho Recorder's Law Manual, Office of the Attorney General, JAN 2007 II
RECORDING A History of Recording, 2 "Statutorf a. "Constructive Notice'
pg. 4 "Constructive Notice,"_ Idaho Code§ 55-8ll...The primary purpose of the
recording statutes is to give notice to others that an interest is claimed in real
property, and thus give protection against ...for bona fide third parties who may
be dealing in the same property.{Matheson v. Harris)
1) Court's Finding of Fact is incorrect, Ms Butcher has repeatedly, in all response motions and
in Motion of Appeal, claimed FHLMC is not a bona fide purchaser as threshold issue, sited IC

Codes and rulings by The Idaho Supreme Court of Appeals, including Federal Horne Loan Mortgage

Corporation v. Appel.
FHMLC DOES NOT CLAIM TO BE BPV IN COMPIAINT
1) FHMLC lacks standing as "a Bona Fide Purchaser in Good Faith" unsophisticated third
party bidder-purchaser, being both grantor and grantee pursuant to IC§ 45 et. seq. IC § 28 et.
seq. A "credit bid' is only available for a buyer who is not "a Bona Fide Purchaser in Good

Faith".,IH

J.'t!G tis. _4.R,PL!01-oot5j

2) On MAY 16th 2011 FHMLC placed a solitary "credit bid"for $123,000.00.
3) In Federal Horne Loan Mortgage Corporation v. Appel FHMLC claimed it was "a Bona Fide

Purchaser in Good Faith for Value• however the Idaho Supreme Court of Appeals disagreed
". ..requirements were not complied with, it had actual kn.owledge that such requirements
were not met and it cannot claim to be a good faith purchaser for value" id. Otherwise, IC
statutes would protect inequity.
4) This time around, FHMLC in its Complaint, does NOT directly make the claim that it is "a

Bona Fide Purchaser in Good Faith for Value"Yet, FHMLC quotes IC§ 45-1508, in its motion
for summary judgment, but FHLMC, this time, leaves out the last halfofthe last line...

" ...INFAVOR OFA PURCHASER IN GOOD FAITH FOR VALUE at or afrer such
sale, or any successor in interest thereof"
IC § 45-1508 FINALITY OF SALE. A sale made by a trustee under this act shall
foreclose and terminate all interest in the property covered by the trust deed of all
persons to whom notice is given under section 45-1506,... Furthermore, any failure
to comply with the provisions of section 45-1506, Idaho Code, shall not affect the
validity of a sale IN FAVOR OF A PURCHASER IN GOOD FA/m FOR VALUE at
or after such sale, or any successor in interest thereof.

"'
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5) FHMLC claims contain material misrepresentations of fact and omitted facts necessary make
the stated therein not misleading. These facts stated and omitted were material to the nature of
the case and procedural history
IC 28, 2,706. SELLER'S RESALE INCLUDING CONTRACT FOR RESALE.
(5) A purchaser who buys in good faith at a resale takes the goods free of any rights
of the original buyer even though the seller fails to comply with one or more of the
requirements of this section.
IC § 28,3,302. HOLDER IN DUE COURSE 'Buyer in Ordinary Course of
Business' does not include a person that acquires goods in a transfer in bulk or as
security for or in total or partial satisfaction of a money debt."
6) FHLMC makes the same claim to shelter under IC§ 45,1508 and IC§ 45,1510, as it did in

Federal Home Loan Mortgage Corporation v. Appel. However, the Idaho Supreme Court of Appeals
disagreed ". ..Fed Home cannot benefit from the shelter rule and may not he entided to the

protections bestowed by§ 45,1509 or§ 45,1510. "id. Therefore; rulings of Court's Finding of
Fact should remain consistent.

7) Moreover, apposing council: the Law Firm, Rauth Crabtree and Olsen, and Northwest
Trustee Inc., set themselves apart from "a Bona Fide Purchaser in Good Faith"its website does
this as a matter of public record: http://www.rcolegal.com/practice areas.aspx#rco.
8) FHLMC, is not eligible for the shelter rule under IC§ 45,1508 and IC§ 45,1510, Nor does
mere compliance with procedural requirements establish FHLMC's substantive right, even if the
FHLMC, had complied with IC§ et. seq. in this case it did not. Armacostv. HSBC Bank USA
FHLMC ABLE TO PIACE A CREDIT BID ,IS NOT A BPV
a. Home Affordable Modification Plan (MHA;HAMP) Designed by the Department
of Treasury, the Home Affordable Modification Plan (HAMP) is one of the primary
components of the MHA program. Fannie Mae acts as Treasury's financial agent to
administer the HAMP and Freddie Mac serves as the Program's compliance agent.
For all GSE owned or guaranteed loans, servicer participation is REQUIRED. Sec 4
pg 39 Attorney General's Report on the Idaho Housing Crisis and How Stakeholders Can Facilitate
Cooperative Solutions, Consumer Protection Division FEB 2011, Lawrence Wasden Attorney
General. (emphasis add).
1) Every Idaho statute and U.C.C, which touches on title, whether in transfer or conveyance, sale
or foreclosure, makes reference to "However' in conjunction with "a Bona Fide Purchaser in
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Good Faith, for Value" "holder in due course.", A qualifying position establishing certain
rights reserved under that statute. Thus, its claim is a threshold issue to standing of entitlement
for certain coveted rights. A buyer that does not have this distinction, as a result cannot lay
claim to the provision in the statute that requires it, without it. Appel.
U.C.C. , ARTICLE 8 , INVESTMENT SECURITIES (REVISED 1994) § g,302.
RIGHTS OF PURCHASER.(b)A purchaser of a limited interest acquires rights only
to the extent of the interest purchased.(c) A purchaser of a certificated security
who as a previous holder had notice of an adverse claim does not improve its
position by taking from a protected purchaser. (Emphasis added)
2) On the other hand, a buyer NOT having this distinction under the statute can claim rights as
both grantor and grantee and place a valid credit bid, thus, the property reverts back to the

bank, "RED" real estate owned
FHLMC in this case, took advantage of the non bona fide purchaser status recourse and
rights, to place a credit bid , albeit short of amount it also states as owed.
/?ta fe,. o-e Pt1 b. /(e.c . r;.usr<r: e .:r- /..Je~
STANDING, NOT MATTER OF CHARACTER

.J.

o 10 .!#~(It·~

1) If this distinction were not fundamental to the meaning and application of the statute, then
the defining words "a Bona Fide Purchaser in Good Faith" would be redundant "surplusage"
which is not the structure of statutes. Such would violate a long standing canon of statutory
construction that terms in a statute should not be construed so as to render any provision of
that statute meaningless or superfluous· Armacost v. HSBC Bank USA. Its meaning is significant
since a buyer acting in good faith, is unaware of any outstanding claims to that property, and
gives "valuable consideradod' as part of a business transaction as a "Protected Buyer"
"Every version of Article 8 has included the traditional negotiability model: Delivery
of a security certificate with any necessary indorsement to a good faith purchaser for
value who does not have notice of an adverse claim, anoints the purchaser with a
special status. 5 A "bona fide purchaser" or "protected purchaser" takes the
security free of adverse claims and certain defenses." "Market for Information
Technology" Steven L Harris & Charles W. Mooney, 31 Idaho L. Rev. 835, 1995

"Separation of Promissory Note from Deed of Trust. In property law, it is an accepted
principle that one person holds both the promissory note and the deed of trust. If the
two documents are separated, the note becomes unsecured, making it impossible for

26
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the note holder to foreclose unless the holder of the deed of trust is the note holder's
agent. Sec 2 pg 28 Attorney General's Report on the Idaho Housing Crisis and How Stakeholders
Can Facilitate Cooperative Solutions, Consumer Protection Division FEB 2011, Lawrence
Wasden Attorney General

In the state of Idaho, there is two parts to mortgage note/deed; the mortgage, is the promissory
note; an agreement between the lender and the borrower and the Deed of Trust; the security

"instrument' securing performance of the note. A mortgage note separated .&om "instrument"
becomes a "negotiable" instrument and a "commodity for tradt!' Then the "negotiable

instrument"is "bundled"'with other "negotiable instrument:S' and the bundle (portfolio) is sold
repeatedly like stock to investors, separate .&om the mortgage note the homeowner is paying on.
This money making method was first created in 1977 as mortgage,backed securities (MBS)
This is "securitizati.on"' Furthermore, the repeated sales of the title deed are not recorded
via county clerk's office, bypasses county recording statutes

including the bypassing of

recording fees. These transactions "cloud" the title deed as multiple sales or trade of the
"'securitized negotiable instrument commodity" is not recorded for every transfer transaction
and therefore, not available for discovery or inspection by the homeowner or anyone else.
Once the note and title are separated through securitization, often it is only through forensic
audit can one uncover the chain of title. The separation of the note and deed bypasses the
statute.
A foreclosure action sale creates a"' Trustee's"' Deed of Trust. A leading maneuver the holder

(secondary investor) of the "Securiti.zed Negotiable Instrument' can use to clear the cloud
over the title, making a clean break, via that Trustee's Deed, and allow the resell of the property
again, restarting the process of securitization of the negotiable instrument all over again , The
clincher is , the clean break can only he accompUshed jfit is sold at auction to "a Bona Fide

Purchaser in Good Faith, for Value"
The actualphysicalproperty, home, and its occupants, are incidental to the process and are
seen only as a hindrance or nuisance, encumbering the "commodity"

******
"For all mortgages, lenders must implement a loss mitigation option or initiate
foreclosure within six months of the default date" Sec 4 pg 37 (a)
"The mortgagee may not proceed with a foreclosure sale until the borrower is
evaluated for the FHA,HAMP. If the borrower is eligible for the program and an
offer to participate is extended but not accepted, the mortgagee must consider the
borrower for other loss mitigation actions before foreclosing. "Sec 4 at 38
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3. The personal disconnect that comes from faceless loans being pooled with
millions of others and sold to faceless investors. When banks held onto the loans
they originated, they also maintained a relationship with borrowers. Today,
however, homeowners must do business through a loan servicer that may or May
not own their loan.
Homeowners attempting to modify their loans are often told that the "investor'
will not approve a modification, yet the servicer provides no information about this
phantom investor to the homeowner. The servicer's goals in modifying a
homeowner's loan do not always reflect the investor's, yet the homeowner
must accept that the servicer and the investor are speaking as one. Despite
investors expressing a desire for servicers to negotiate more modifications with
homeowners, their wishes are ignored and more borrowers lose their homes ,
without justification. (63, See Financial Crisis Inquiry Commission, Securitization and the
Mortgage Crisis (Apr. 7, 2010).at 64 Attorney General's Report on the Idaho Housing Crisis and
How Stakeholders Can Facilitate Cooperative Solutions, Consumer Protection Division
FEB 2011, Lawrence Wasden Attorney General
U.C.C.... ARTICLE 8 ... INVESTMENT SECURITIES
8.-302. "Bona Fide Purchaser"Adverse Clairn";Title Acquired by Bona Fide
Purchaser 1977 (1) A "bona fide purchaser" is a purchaser for value in good faith
and without notice of any adverse claim... 'Adverse claim' includes a claim that a
transfer was or would be wrongful or that a particular adverse person is the owner
of or has an interest in the security.(3) A bona fide purchaser in addition to
acquiring the rights of a purchaser (Section 8.-301) also acquires his interest in
the security free of any adverse claim. (4) Notwithstanding Section g... 301(1), the
transferee of a particular certificated security who has been a party to any fraud or
illegality affecting the security, or who as a prior holder of that certificated security
had notice of an adverse claim, cannot improve bis position by taking from a bona
fide purchaser.
§

8.-303 PROTECTED PURCHASER.(a)"Protected Purchaser" means a
purchaser of a certificated or uncertificated security, or of an interest therein,
who:(l) gives value; (2) does not have notice of any adverse claim to the security;
and(3)obtains control of the certificated or uncertificated security.(b) In addition
to acquiring the rights of a purchaser, a protected purchaser also acquires its
interest in the security free of any adverse claim.( Emphasis added)
§

FEDERAL HOME LOAN MORTG. CORP. V. APPEL 137 P.3d 429 (2006), 143
Idaho 42, No. 31760., Supreme Court of Idaho, Coeur d'Alene, April 2006 Term..
May 25, 2006... FootnotesJ
No argument was made that the appellants had actual notice of the July or August
sales. Both the August 8 stipulation to remove the stay and the order removing the
stay contemplated foreclosure proceedings would go forward But Neither
Identified A Date On Which The Property Would Be Sold Even if the
appellants did have notice of the sale, it may not have made a difference. We are
dealing here with nonjudicial trust deed foreclosure. The procedures to foreclose on
trust deed outside of the judicial process provide the express.-lane alternative to
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foreclosure in the judicial system and strip borrowers of protections embedded in a
judicial foreclosure. As our Court of Appeals has correctly observed, strict
compliance with the notice provisions is required See Security Pacific Finance Corp. v.
Bishop,109 Idaho 25, 28, 704 P2d 357, 360 (1985) (quoting Patton v. First Fed. Sav.& Loan
Ass'n of Phoenix ,118 Ariz,473,578 P2d 152, 156(1978)). The district court did not
address this issue, so further fact--finding is necessary and summary judgment
was improper." Federal Home Loan Mortgage Corporation v. Appel, No 31760, May 25,
2006, Justice Jones, Chief Justice Schroeder, Justices Eismann and Burdick, and
Judge Reinhardt; presiding. (Emphasis added)
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DISTRICT COURT JURISDICTION LOOK BEYOND MAGISTRATE COURT

IV• S .) Court's Finding of Fact "Ms.

Butcher filed bankruptcy on September 3, 2010 which
stayed the Trustee's sale. The automatic stay was lifted by the bankruptcy court on
October 18. 2010."

45--1302. DETERMINATION OF ALL RIGHTS UPON FORECLOSURE
PROCEEDINGS... In any suit brought ... the court shall, in addition to granting relief
in the foreclosure action, determine the title, estate or interest of all parties thereto in
the same manner and to the same extent and effect as in the action to quiet title.
FHLMC's Complaint, "Notice of that MOTION for STAY RELIEF was specificaUy

provided to Defendant and her bankruptcy counsel Defendant did not object to the
motion for stay relief and an order was entered granting the motion for stay relief on
October 14, 2010, {See documents attached to the Affidavit ofDerrick]. O'NeUJ submitted
contemporaneously herein). "
On SEPT 3 2010, bankruptcy CH 7 Case No.10,02840jDP, the mortgage loan was reaffirmed per
WFHM instructions for HAMP continuation as the stated reason in Motion for the Lifting of
Stay to the bankruptcy court.

V.) COURT'S FINDING OF FACT, "After the bankruptcy stay was lifted, the Trustee's

sale ofthe property was rescheduled for May 16, 2011"
1. The automatic stay was lifted by the bankruptcy court on October 14, 2010. .. Not
October 18 2010. See "Affidavit ofDerrick]. O'NeUJ, ~ .. order was entered granting the
motion for stay relief on October 14, 2010'" .. the day before the auction sale date.
NWT's "Affidavit ofCompliance' of MAY 18 2011 states "rescheduled' sale date of May 16
2011. "By reason ofautomatic stay" is a misrepresentation, as there was no stay in affect
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after the lift of stay on October 14 2010, which was agreed to by Ms. Butcher and therefore
granted, under the guise ofHAMP loan modification continuance. r- J,
i'l_ak_ ~ffc~~cA__ b 'I:/ ~ "'~
2. This leaves an unaccounted for gap of 214 ~ubsequent to the rescinded sale date of
OCT.15th 2010, and the sale date of MAY 16 2011.
3. For the record, unbeknown to her at the time, Ms. Butcher's Bankruptcy attorney was none
other than ~ Laura E Burri Burri represented and argued for FHLMC in Federal Home

Loan Mortgage Corporation v. Appel
VI.) COURTS FINDING OF FACT "She devotes much of her opposition to factual
allegations and arguments related to her participation in the federal Home Affordable
Modification Program (HAMP). Ms. Butcher's experiences in attempting to qualify for
the program are not relevant to the issues presented by the complaint and summary
judgment. Consequently, the Court wiU not address them in this order."
HOW POSSESSED DIRECTLY FLOWS INTO RIGHT OF POSSESSION

The Issue ofHow FHLMC Gained Possession Is Relevant & Central as It Directly Flows
Into Possession
55,902 GRANTEE MUST BE PRIVY TO FRAUD. No instrument is to be
avoided under the last section, in favor of a subsequent purchaser or
encumbrancer having notice thereof at the time his purchase was made, or his
lien acquired, unless the person in whose favor the instrument was made was
privy to the fraud intended.(Emp. added)
55,908. FRAUD IS A QUESTION OF FACT. In all cases arising under the
provisions of chapters 5 to 9 inclusive, of this title, the question of fraudulent
intent is one of fact, and not of law; nor can any transfer or charge be adjudged
fraudulent solely on the ground that it was not made for a valuable consideration.

(Emphasis added)
55,909. TITLE OF PURCHASER NOT IMPAIRED. The provisions of this
chapter do not in any manner affect or impair the title of a purchaser for a
valuable consideration, unless it appears that such purchaser had previous
notice of the fraudulent intent of his immediate grantor, or of the fraud
rendering void the title of such grantor.(Emp ad)
l) Ms. Butcher did not "attempting to qualify" she did .. Three times... and provided the court
with documentation to prove this fact.
2) All HAMP contracts were in writing and faxed and/or mailed over night to WFHM, contrary
to FHLMC'sassertions. c..IJ111o.$f
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"The mortgagee may not proceed with a foreclosure sale until the borrower is
evaluated for the FHA·HAMP. If the borrower is eligible for the program and an
offer to participate is extended but not accepted, the mortgagee must consider
the borrower for other loss mitigation actions before foreclosing." Sec 4 at 38
Attorney General's Report on the Idaho Housing Crisis and How Stakeholders Can Facilitate
Cooperative Solutions, Consumer Protection DW.sion FEB 2011, Lawrence Wa~den
Attorney General)
Wf ft
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VII .) Court's Finding of Fact: the court quotes FHLMC, "its cause ofaction is limited to
restitution of premises pursuant to Idaho's nonjudicial foreclosure statutes, under
1• ..L
I
c; ... J , A A
Idaho Code 45-1501, as a matter oflaw."
As t:t..-Plaftc(_ .: o-f';· ··LAW ~t!"(-{-ifr...fi111" -f.r;;,r //ls. /3e.. ~i. "~ pt.:J-!t.5ut:.14 r fd .! Cs. ~=·J::iP
TITLE 6 ACTIONS IN PARTICULAR CASES CH 3 FORCIBLE ENTRY AND
t:')( .
UNLAWFUL DETAINER IC§ 6,313. TRIAL BY JURY. Whenever an issue of: J;-~
fact is presented by the pleadings it must be tried by a jury, unless such jury
be waived as in other cases. The jury shall be formed in the same manner as
other trial juries in the court in which the action is pending. (Emphasis added)
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6, 314. SUFFICIENCY OF EVIDENCE ,, DEFENSES. On the trial of any
proceeding for any forcible entry or forcible detainer,...or was entitled to the
possession at the time of the forcible detainer. The defendant may show in his
defense that he ... those whose interest in such premises he claims, have been
in the quiet possession thereof for the space of one whole year together next
before the commencement of the proceedings, and that his interest therein is
not then ended or determined; and such showing is a bar to the proceedings.
(Emphasis added)
3) FHLMC, identifies itself as only "Predecessor in lnterest"in conflict with its past actions.
FHLMC: Motion: Summary Judgment, Statement of Facts: pg 2 at A.
"Defendant appears to present an affirmative defense based upon the failure
of Plaintiff's predecessor in interest to offer Defendant a loan modification.
There is no federal statute which requires a lender to modify a loan...at D.
WeUs Fargo was "duel tracking". .. IT WOULD APPEAR THAT SHE
BELIEVES THE LENDER IS PROHIBITED FROM CONTINUING A
FORECLOSURE WHILE, AT THE SAME TIME, CONSIDERING LOAN
MOD/FICA TIONS. Noticeably absent from Defendant's Answer is any
authority to support tlfs suppositio1/.,.." /
.
oL£rL #-~ ~/~o;;i-6 c; ~ ~ ,J .J,,
'Fflr}Jn G .- .,:11~cW. ~ Pla<._,- ~esqG
/'O 1JJ17.
4) Ms. Butcher provided "authority to support' in exhibits, excepted into the record, which

re

include FHLMC's own Directives prohibiting it's Service participant's from continuing a
foreclosure while, at the same time, considering loan modifications and same also stated as a
requirement according to the Idaho Attorney General.
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"14 2 One of the primary problems with the HAMP is the dual,track process
whereby loans undergoing modification consideration simultaneously
continue on the path to foreclosure. While the servicer works with the
borrower to modify a loan, a trustee (or an attorney) in a different state
auctions off the borrower's home" Id.
"Freddie Mac (FHLMC} serves as the Program's(HAMP} compliance agent.
For all GSE owned or guaranteed loans, servicer participation is required." id.
Attorney General's Report
"fhe mortgagee may not proceed with a foreclosure sale until the borrower is
evaluated for the FHA,HAMP. If the borrower is eligible for the program and an
offer to participate is extended but not accepted, the mortgagee must consider
the borrower for other loss mitigation actions before foreclosing Id.
U.C.C. , ARTICLE 8 , INVESTMENT SECURITIES (REVISED 1994} § 5, 302.
RIGHTS OF PURCHASER.(b}A purchaser of a limited interest acquires
rights only to the extent of the interest purchased.(c) A purchaser of a
certificated security who as a previous holder had notice of an adverse
claim does not improve its position by taking from a protected purchaser.
(Emphasis added)

4) According to FHLMC's Servicer, WFHM identifies FHLMC as the ENTITY responsible
for decision to deny HAMP in violation of Freddie Mac regulations and that FHLMC is
also responsible for initiating the foreclosure and sale based on information provided by its
contracted Servicer WFHM On the other hand, it was WFHM who provided FHMLC with

£I< !J ~.

false information.

e.x OJ1

5) FHLMC's Servicer Response letter, Nicole Fry, Executive Mortgage Specialist, WFHM,
identifies FHMLC as the "SECONDARY MARKET INVESTOR"

"WFHM services the mortgage on behalf of a secondary market investor, Therefore, the
assistance we can provide must not only be in accordance with the terms ofthe Note and
Security Instrument, but also within the guidelines established by the investor" id

B

"142 One of the primary problems with the HAMP is the dual,track process E:(
whereby loans undergoing modification consideration simultaneously -===,,_
continue on the path to foreclosure. While the servicer works with the
borrower to modify a loan, a trustee (or an attorney) in a different state
auctions off the borrower's home" Sec 4 pg 40 Attorney General's Report on the
Idaho Housing Crisis and How Stakeholders Can Facilitate Cooperative Solutions, Consumer
Protection Division FEB 2011, Lawrence Wasden Attorney General).at 89
U.C.C. , ARTICLE 8, INVESTMENT SECURITIES (REVISED 1994}
8,302.RIGHTS OF PURCHASER.(a)Except as otherwise provided in
subsections (b) and(c), a purchaser of a certificated or uncertificated
security acquires all rights in the security that the transferor had or had power to

§
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transfer.(b )A purchaser of a limited interest acquires rights only to the extent
of the interest purchased.(c) A purchaser of a certificated security who as a
previous holder had notice of an adverse claim does not improve its position
by taking from a protected purchaser. (Emphasis added)
"Equity will not aid the plaintiff when he has been guilty of merely
fraudulent acts in the original transaction, which constitutes the foundation
out of which the action for relief grows." (Richman v. Bank of Paris (1929) 102 CaL

App. 71)
6) If the, "Secondary Market Investor" is not FHLMC, but other entity(s) which note
instrument scrutinized was sold; further fact finding is required, Summary Judgment is
premature.

If the above is so, then the FHLMC lacks standing. Furthermore, FHLMC, through its servicer
WFHM, NWT and RCO, FHLMC's council, violated bankruptcy stay and made false
statements to government offices in connection with their respective actions in response to
government agency's inquiries. As stated above, again, how FHLMC and its council, as well

as its Servicer, WFHM actions in the sale directly Dows into possession.
7) In, Aceves v. US. Bank, Even without violation of state codes, the court recognized the
validity of Aceves similar claims. (Unlike Ms. Butcher who does show violation ofstate codes)
"The order and the judgment are reversed to the extent they dismissed the
claims for promissory estoppel and fraud." Aceves v. US. Bank NA U.S. Bank
National Association, as Trustee192 CalApp.4th 218 (2011) No. B220922, Court of
Appeals of California, Second District, Division One, January 27, 2011, As
modified Feb 9, 2011.

If MERS knew the§ 45,1506A requirements were not complied with, it had
actual knowledge that such requirements were not met and it cannot claim
to be a good faith purchaser for value....If that is the case, then Fed Home
cannot benefit from the shelter rule and may not be entitled to the
protections bestowed by 45,1508 or 45,1510. Federal Home Loan Mortgage
Corporation v. Appel
"Fed Home argues, however, that ~[ir]regardless" of whether the proper
statutory notice require, ements were complied with, the sale is final under
l.CMS,1508 and §45,1510 As our Court of Appeals has correctly observed,
strict compliance with the notice provisions is required Id..
8)

In, Cicorelli V. Hickey's Carting. Inc.,2009-02108 [2d dept 10-6-2009] the court has

discretion to set aside a foreclosure sale where there is evidence of fraud, collusion, mistake, or
misconduct:.
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"Defendant has provided sufficient evidence to this court that he was in
good faith negotiations for loss mitigation up to the sale date and for several
months thereafter. Thus the court holds that the sale of the property must be
vacated, due to the MISTAKE ON THE PART OF THE BANK REGARDING
THE CONTINUED NEGOTIATIONS. The defendant may then continue loss
mitigation since once a sale is vacated in a foreclosure action, it is as though
the sale never took place. See, e.g., Hamilton v. Hittle.man, 224 AD, 390 (1928)."

(Emphasis added)
9)

WeDs Fargo Home Mortgage. Inc. v. Alan N~ No.58, SEPT. Term 2006, providing legal

authority for Ms. Butcher's affirmative defense to the FHLMC's action, the opinion of the court:
"THE FAILURE TO FOLLOW INSURER GUIDELINES BEFORE
INSTITUTING A FORECLOSURE ACTION CAN RENDER THAT
PROCEEDING INVALID." Id "Compliance Agent: Freddie Mac acting as a
financial agent of the U. S. Department of the Treasury will manage the
compliance and monitoring of Servicer performance under the Program,
including performance in accordance with Freddie Mac and Fannie Mae
requirements" C65.3:Delegation of Authority (4/21/09)
10) In]ohansen v. Loonev. 31Idaho754, 761, 176 P. 778, 780, this court said:
"Notwithstanding some apparent conflict in the above authorities, the holding is
general that the transaction must he fairly made for a consideration not
grossly inadequate, and that any fraudulent or oppressive conduct on the
part of the mortgagee is Sufficient To Annul The Absolute Character Of The
Transfer. (Alexander v. Rodriguez(79 U.S. 323, 12 Wall. 323, 20 L Ed. 406),
Gassert v. Strong, (38 Mont. 18, 98 P. 497), Stoutz v. Rouse, (84 Ala. 309, 4 So.
170), Russell v. Southard, (53 U.S. 139, 12 HOW 139, 13 L. Ed. 927), Bradbury v.
Davenport, (114 Cal. 593, 46 P. 1062, 55 Am. St. 92), Fort v. Colby, (165 Iowa 95,
144 N.W. 393), and Liskey v. Snyder, (56 W. Va. 610, 49 S.E. 515), supra; Keeline
v. Clark, (132 Iowa 360, 106 N.W. 257.)'
11)

The following pertinent statement is made inAlexanderv. Rodriguez. 79 U.S. 323, 12
Wall.323, 339, 20 L Ed 406, 411: "The law upon the subject of the right to
redeem where the mortgagor has conveyed to the mortgagee the equity of
redemption, is well settled It is characterized by a jealous and salutary policy.
Principles almost as stem are applied as those which govern where a sale by a
cestui qui trust to his trustee is drawn in question. To give validity to such a sale
by a mortgagor it must be shown that the conduct of the mortgagee was, in all
things, fair and frank, and that he paid for the property what it was worth. He
must hold out no delusive hopes; he must exercise no undue influence; he must
take no advantage of the fears or poverty of the other party. Any indirection
or obliquity of conduct is fatal to his title. Every doubt will be resolved against
him. Where confidential relations and the means of oppression exist, the scrutiny
is severer than in cases of a different character.
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The form of the instruments employed is immaterial. That the mortgagor
knowingly surrendered and never intended to reclaim is of no consequence. If
there is vice in the transaction, the law, while it will secure to the mortgagee his
debt, with interest, will compel him to give back that which he has taken with
unclean hands. Public policy, sound morals, and the protection due to those
whose property is thus involved, require that such should be the law... .It cannot
be successfully contended, in the light of the record before us, that Heston acted
as a free man. He was in a situation, being without funds, where he was
compelled, as expressed in the language of Dickens, to enter into the contract
in question and make an absolute conveyance of his property, or nothing."
FHLMC IMPROPER ACTIONS IN ACQUISITION OF PROPERTY

4. Grounds for unclean hands are presented through out the motion to appeal, memorandum
and precedent responses filed
Opinion of the Court held "On the other hand, ample authority suggests that
alleged violations of the regulations may be asserted defensively to halt a
foreclosure action (violating loss mitigation FHA standards on FHA loan
) ...because foreclosure is an equitable remedy, a mortgagee seeking to foreclose
coming in the court with "unclean hands" is subject to being enjoined from
foreclosing by a mortgagor alleging violations of the HUD regulations governing
foreclosure. "WeDs Fargo Home Mortgage. Inc. v. Alan Neal, No.SS, Sept.Term
2006, Maryland Court of Special Appeals, Case NolO,C,03,002061,May 7 2007
"No one can take advantage of his own wrong." Civ. Code. § 3517"[h]e who
comes into equity must come with clean hands." Clarified in, Kendall,lackson
Winery, Ltd v. Superior Court, supra, pg. 9. 978,79:"The unclean hands doctrine
protests judicial integrity and promotes justice.
It protects judicial integrity because allowing a plaintiff with unclean hands to
recover in an action creates doubts as to the justice provided by the judicial
system. Thus, precluding recover to the unclean plaintiff protects the courts,
rather than the opposing parties' interest. The doctrine promotes justice by
making a plaintiff answer for its own misconduct in the action. It prevent "a
wrongdoer from enjoying the fruits of his transgression." KendalHackson
Winery, Ltd v. Superior Court(l999)76 Cal.App.4th 970, 978) See Wilson v. S.L Rcy,
Inc.(1993) 17_Cal.App.4th 234, 244.

use §TITLE ll, 361. 362, DISREGARD OF RESPONDENT'S VIOIATIONS
VIII.) Court's Finding of Fact "Similarly. this court wiU not address aUegadons that Ms.
Butcher was fraudulently induced to agree to lift a stay in her bankruptcy case. (The
order lilting the automatic stay enabled the Trustee's sale in this matter to proceed.)
The propriety of an order lilting a stay in bankruptcy is a matter exclusively for the
bankruptcy court."
J
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"... allowing a plaintiff with unclean hands to recover in an action creates
doubts as to thejustice provided by thejudicial system "KatdalHackson Winery,
Ltd v. Superior Court Id
TITLE 15 >CHAPTER 41>SUBCHAPTERV>§1692£, § 1692F. UNFAIR PRACTICES

(6) Taking or threatening to take any nonjudicial action to effect
dispossession or disablement of property ifIt was through threat, not necessarily only inducement, stated in the Motion for relief of
stay submitted to the bankruptcy court.

I) It is not only that Ms. Butcher "... was fraudulently induced to agree to lift a stay in her
bankruptcy case" but also the bankruptcy court which was misled, as now the magistrate
court was also.
2) Why would Ms Butcher file bankruptcy and reaffirm the loan? Why would any Bankruptcy
attorney, including Attorney Laura Burri., not advise her against being held personally liable
for repayment of the loan?

Because being held personally liable for repayment of the loan was a non~issue due to
HAMP.
3) Ms Butcher was not filing to get out of Debt from the loan, but was complying with what
she and her Bankruptcy attorney were led to believe was a "requirement" of HAMP and it
was through the loan modification that she would be able to retain her home.
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In regard to Court's Finding of Fact "The order lifting the automatic lstay enabled the
Trustee's sale in this matter to proceed". ..Z-s ct ,,,/.r /'Cj°lf"C.S°'Q/1 ht t; 'O~ a~ Mc+,
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The MOTION FOR RELIEF OF STAY does not state any Sale Date or Rescheduled Resale Date
of the property as the reason for stay relief to "' ...enabled the Trustee's sale ... to proceed"The
reason is stated in the "lntroduction"of the motion WFHM ~ RCO submitted to THE COURT:
I. INTRODUCTION
.
Creditor further seeks relief in order to, at its option, offer, provide and 0-. "d4 j-1" - 'I- s
.
.
'-""'
<!iWI p•~ .... t,14
enter mto
any potentl.al £orb earance agreement, 1oan mocli£i•canon,
roWI•' ;:,
5
refinance agreement or other workout /loss mitigation agreement and to ~~t3a.nl<.. f/s.
contact the debtor via phone or written correspondence to offer such an· )Jc..eves-.
agreement, which shaU be non~recourse unless included in a reaffirmation agreement. Motion for Relief of Stay, filed SEPT 23 2010 by
RCO, WFHM No.: 10~02840~JDP Ve·~. Ba.11 I'<- Ur. ~ ee v£s.
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As the last line states, "... which shaU he non~recourse unless included in a reaffirmation

agreement." makes it very clear Ms Butcher had to sign her bankruptcy right to protection
away under the threat of loss of, ". ..potential forbearance agreement, loan modification,

refinance agreement or other workout /loss mitigation agreement"
RCO &'. WFHM Reference the property as: "LOAN MOD/FICA TION PROPERTY'

"Property WiD Be Retained Loan Modification Property Is Not Claimed As Exempt"
Chapter 7 Bankruptcy Filed on September 3 2010 was discharged on December 6th 2010, Case
No.:10,02840jDP.
In January of this year, Ms. Butcher received a 1-099,A Substitute Form; Date: 01/14/12,
FREDDIE MAC 117679, LENDER'S Federal ID No.: 52,0904874, it states:

"5. Check here ifthe borrower was personally liable for are required to file a

repayment ofthe debt." The Box is checked with an "X"
Although, it is the Bankruptcy court has final jurisdiction over stay violations and misleading
the court, including contempt of court, Ms. Butcher asks this court to take judicial notice of the
facts presented, as these facts confirm neglect, intent, and willful misconduct on the part of the
parties working in concert to divest, while using the courts to do so.
FHLMC as Secondary Investor of the Loan, in and through its contracted Servicer, Wells Fargo
Home Mortgage, enrolled Ms. Butcher, into its HAMP Loan Modification program while
simultaneously appointing as its council, Northwest Trustee Services Inc. and its "sistern
company, Routh Crabtree Olson, PS, to start foreclosure process.
Conversely, HAMP Loan Modification would have cured default produced through the HAMP
enrolment waiting period WFHM required for HAMP qualification.
HISTORY OF FACTS
1). On SEP 3 2010, Ms. Butcher filed Chapter 7 Bankruptcy, Case No 10,02840,JDP. Ms. Butcher
was compelled to reaffirm WFHM Mortgage loan, "Property WiD Be Retained: Loan

Modification. Property Is Not Claimed As Exempt"
2) Which precludes Chapter 13 Bankruptcy reorganization of the Mortgage loan, as a direct
consequence of the demand by WFHM, composed and submitted by RCO, FHLMC's council,
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that she reaffirmed Mortgage loan as a required condition for continued negotiations for HAMP,
including the threat that she would be dropped from HAMP by WFHM if she did not comply.
3) As the Plaintiff points out; the Defendant did not contest the lifting of stay.

4) Ms. Butcher was compelled to comply with all points in the reaffirmation of mortgage loan in
bankruptcy under duress of the loss of her home as she was now heavily invested, both
financially and emotionally in her HAMP loan modillcation and therefore signed what she was
led to believe was essential for her Loan modillcation, due to the articulated language, ~ .. which

shall be non--recourse unless induded in a reaffirmation agreement. "which left Ms. Butcher
with no other viable option.( § 1692F. (6))
FHLMC's Complaint, "Notice of that MOTION for STAY RELIEF was

specificaUy provided to Defendant and her bankruptcy counsel Defendant
did not object to the motion for stay reliefand an order was enteredgranting
the motion for stay relief on October 14, 2010, {See documents attached to
the Affidavit ofDerrick]. O'Nefil submitted contemporaneously herein)."
DUPLICITY
1692F.(6) UNFAIR PRACTICES "A debt collector may not use unfair or
unconscionable means to collect or attempt to collect any debt. Without limiting
the general application of the foregoing, the following conduct is a violation of
this section: ( 6) Taking or threatening to take any nonjudicial action to effect
dispossession or disablement of property..."
§

".Because the FDCPA claim is brought under section 1692£ (6), NWTS is a
debt collector. I deny NWTS!s' motion to dismiss the FDCPA claim"
Lettenmaier And Alpha Foundation, v. Federal Home Loan Mortgage Corporation, Mortgage
Electronic Regi.stration Systems, Inc., Wells Fargo Bank, NA, And Northwest Trustee Services,
Inc, A Washington Corporation, at IN. May 20, 2011, Marco A Hernandez United
States District Judge
He must hold out no delusive hopes; he must exercise no undue influence; he
must take no advantage of the fears or poverty of the other party. Any
indirection or obliquity of conduct is fatal to his title. Every doubt will be
resolved against him..." Alexander v. Rodriguez. 79 U.S. 323, 12 Wall. 323, 339, 20 L
Ed. 406, 411:
U.S. Bank agreed to "work with [Aceves] on a mortgage reinstatement and {ls I//-#,&
loan modification" if she no longer pursued relief in the bankruptcy court. Cei.s e_.,
This is a clear and unambiguous promise. It indicates that U.S. Bank would 12:.
·
not foreclose on Acevess home without first engaging in negotiations with j · '3 & ,

her to reinstate and modify the loan on mutuaDy agreeable terms...
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We
conclude Aceves reasonably
relied
on U.S.
Bank's
promise;
U.S. Bank reasonably expected her to so rely; and it was foreseeable she
would do so. U.S. Bank promised to work with Aceves to reinstate
and modify the loan... By promising to work with Aceves to modify the loan
in addition to reinstating, it U.S. Bank presented Aceves with a compelling
reason to opt for negotiations with the bank instead of seeking bankruptcy
relief." (See Garcia v. World Savings, FSB, supra,183 Cal.App.4th at pp. 1041,
1042 [discussing justifiable reliance].)
WFHM DOES NOT STATE A RESALE/SALE DATE
1) As in Aceves, WFHM DOES NOT STATE A SALE DATE or RESALE DATE SCHEDULED
IN ITS MOTION RELIEF OF STAY, filed SEPT 23 2010 by FHLMC's loan Servicer;
WFHM and Council; RCO. On OCT 14 2010, the court signed Relief of Stay. On DEC 6 2010,
J

Ms. Butcher's Bankruptcy was discharged.

;{~ t,L-F~/Hf IJl4:iJr /(co M.,el. s~ //#J rr1r ~ale., Mef)»T) tvou.IJ Auve "'- .rf(.f~c,1
v4!:-...~'- ~ sl.1- ~./ - :rt (;) J(;L /V(} ,,.-, •.

2) FHLMC council's stilted grounds in Motion for Relief of Automatic Stay, submitted to the
courts which were then followed by multiple violations of automatic stay in contempt of court.

FHLMC's petition and subsequent violations, together with review of material facts in this
case disclose and substantiate the intention to mislead.
3) Records provided the court in Response to FHLMC's Motion for Summary Judgment disclose
NWT and WFHM knew when Ms. Butcher would file bankruptcy as part ofqualifying for

HAMP. WFHM was in continuous contact with Ms. Butcher throughout the time period
stated as the Stay and therefore wiUfuUy violated the court's stay in order to proceed with
dual track foreclosure while misleading Ms. Butcher and the court as to its intentions.
4) The FHLMC refuses to explain the glaring contradiction or offer viable explanation that
would not also place it in contempt of bankruptcy court. FHLMC, Freddie Mac, Wells Fargo
Home Mortgage, and NWTI RCO, did not follow through with process available to them at the
time pursuant I.C.45,1506 et. seq, for various conflicting reasons stated by the

FHLM~,

and

WFHM, along with RCO/NWT, hut a Bankruptcy lifted did not stand in their way as

claimed.
5) In the beginning of this debacle, Ms. Butcher was not seriously behind. Her ex husband failed
to make a payment and didn't tell her. On DEC 14 2008 she received a Default Letter and the
WFHM Rep. stated, "Default Balance of $3,347.78, Account Acceleration, Negative Credit
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reporting, late fees." (For Nov, DEC, payment of $1100.75 is $2201.50, plus two $45.00 late fees
should be $2291.50, not $3,347.78... ) And so she entered the HAMP program.

6) However, the payments Ms. Butcher made and WFHM accepted; through the HAMP
program remain unaccounted for. The resulting large default status was manufactured and
is a direct cause of WFHM, the Respondent NWTmisrepresentation and RCO actions.

COMMUNICATION AFfER BANKRUPTCY DISCHARGE TOWARDS HAMP
Communication after Bankruptcy discharge continued UNINTERRUPTEDtowards what I
was told and led to believe were required conditions HAMP loan Modification. Paperwork
continued to be requested, faxed, mailed, E,mailed, and as always, the paperwork would

"disappear".
I

WFIIM continued with more requests for information up until the sale of May 16th 2011.
WRFHM, FRY Admits dual tracking never stopped. "WFHM proceeded with aD

collections, acceleration and foreclosure activity until the date ofthe foreclosure sale... "
1) December 10th 2010 I faxed requested information to WFHM.
2) December 14th 2010 I faxed requested update information to WFHM.
3) December 15th 2010 Re, Faxed again as backup.
4) December 17th 2010 I called WFHM at 4:07 PM, 803,396-6964 and left a voicemail
message.
5) Called WFHM again 4:10 PM 800,274,7025 the WFHM REP stated, "Not in system yet,

call hack next week."
6) December 20th 2010 Faxed requested information to WFHM at 1:04 PM.
I also called WFHM at 1:31PM803,396-6964, WFHM REP stated " ... call hack next week"
7) December 21st 2010 Called WFHM, 10:21AM,803-396-6964, left Voicemail Message.
8) I called WFHM again, 10:30 AM 803,396-6964, WFHM REP stated " ... call hack next

week."
9) December 22nd 2010 I received a call back from WFHM REP "Cluis"WFHM REP "CluiS'
stated, ~.. we got the papers"... I will hear hack from Processor in about two
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weeks...maybe send Fax update information to the "COMPLIANCE DEPT." just in

case"
10) January 12th 2011 Faxed requested information: Attention COMPLIANCE DEPT

11) January 2t11 2011 On January 27th 2011, I again sent the faxed updated required
information to WFHM and I called WFHM. The WFHM REP "Shannel" stated, "System
Information shows scanned into system on J2. . JJ. .JO•.. Active in Chapter 7, but, still
shows active in LOSS MIT/GA TION for review"
(Bankruptcy already discharged December tf1 2010.)

12) January 27th 2011 called WFHM 4:10PM, at 800-416-1472 left a voicemail message.
13) January 27th 2011, I called WFHM and REP stated, "Can't see Fax as received

yet. .. Re. . Fax. .. it's stillin review, be patient:'

14) January 27th 2011, I called WFHM at 803-396-7196 WFHM REP Yolanda checked
"system" could not find it, gave Fax fl. 866-359-7363, to " ...try for faxing info
update again_. as it might be a better one."

15) February 2nd 2011 I faxed additional requested information to WFHM.
FEBRUARY ITH 2011
I) I called WFHM 3:50 PM, 877-906-6332 and left a voicemail message.
2) I called WFHM HOME LOSS PREVENTION at 4:00 PM, 803-396-7196, left 4 morevoicanail

messages.
3) Faxed additional requested information from local Eagle Idaho WeUs Fargo bank.
4) I called WFHM to inform WFHM I had faxed additional requested information to WFHM
from Local WELLS FARGO Bank, in Eagle to WFHM.
5) The WFHM REP Yolanda Urbon stated "... that the Fax not showing up in the system
doesn't mean it was not received or they lost it....it takes a few days to be entered into
system"

FEBRUARY IOTH 2011 LEITER OF REMOVAL . . BUT... "SALE RESCINDED"
I) I received WFHM letter of"Declined Workout OptionS' Letter states, "Barrower failed to
send additional requested info. As the loan is still active in Bankruptcy. .. no other
actions willproceed at this point and we are closing our file. "

2) I called the WFHM LOSS MffiGATION DEPT.back at 1-800-416-1482 in response to
"Letter ofRemoval" I received from WFHM, dated February 10th 2011.
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3} The WFHM REP confirmed the "Letter of Removal" and the WFHM REP checked the

"system" stating, "Status of sale shows as "SALE RESCINDED" in response to the
EMAIL sent. "I was advised by the WFHM REP to follow up with

a call around the 22nd or 23rd."
FEBRUARY lSTH 2011, WFHM LOSES FAX, AGAIN...

l} February 18th 2011 Meanwhile, I re,faxed updated required information from my local
WELLS FARGO BANK branch.

2} I called WFHM at 4:02 PM, 800,416,1472. I explained I had sent faxes on February 2nd (2011)
3} REP stated, "Fax information was not showing in system." I stated the Fax was sent from
LOCAL WELLS FARGO BRANCH to WFHM and I had the Log to prove it, I was told by the

WFHM REP to RE, FAX it all again. So I did.

4) I again, Re--Faxed the 22 plus pages from the LOCAL EAGLE IDAHO WELLS FARGO
BRANCH to WFHM through Bank Manager, Duane Stitt.
Bank Manager Stitt Re--Faxed 22 plus pages from the LOCAL EAGLE IDAHO WELLS
FARGO BRANCH to WFHM, of the fax, previously faxed updated required information,
from the same LOCAL EAGLE, IDAHO, WELLS FARGO BANK
The message written by Stitt on the fax log states:
"Margaret Butcher-We faxed these documents from the · branch on

2n/11

to the fax number that was provided by the Modification Dept.

Customer received notice saying loss mitigation had not received
paperwork and so modification had been declined. Spoke with Patrick
at loss mitigation-he said that if we get this faxed then the modification
can be reactivated. Original fax coversheet confirmation page included
in this faL Duane Stitt, Personal Banker, Wells Fargo, Eagle Idaho"
S} I called WFHM LOSS MillGATION DEPTback at home from the EAGLE IDAHO

WELLS FARGO BRANCHthat same day to confirm receipt.
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FEBRUARY 23 2011

DECLINE LOAN MODIFICATION ,NON RECEIPTPAPERWORK
1) On February 23rd 2011, nevertheless, I received another WFHM Letter "Declining Loan

Modification, due to non receipt ofpaperwork"
(The paper work that was faxed from the Local Eagle Idaho Wells Fargo Branch to
WFHM)
2) Again, on the same day, I re,faxed the paper work from the Local Eagle Idaho WELLS

FARGO Branch to WFHM, with the help of Neal D. Squires from the WELLS FARGO
Manager's Office, in Eagle Idaho.
3) WELLS FARGO Manager, Squires, called WFHM, via phone as he re-faxed the paperwork
again, staying on the phone line with WFHM until he got confirmation of the fax as
received
4) The WFHM REP on the line had stated, " ...must have gone to the wrong fax machine and

didn't get into system"WFHM REP checked the "system"and stated, "Shows received
in system as of02-18-11 ... wiD reopen the process... " WFHM REP instructed to "... wait as
it would be assigned.. WFHM wiDinform me ofdecision."
5) When I got home from the local Eagle Idaho WELLS FARGO Branch, I called WFHM
again at 4:38 PM at 1- 800-416-1472and1-800-416-1487 to confirm. The WFHM REP Eric

Jenkins did confirm it was, ". ..in system, status shows as "SALE RESCINDED" as of 02,
18-11, EMAIL shows fax received, WFHM wiD Re-Open Process"
APRIL I8t 2011

FAX RECEIVED, NO SALE DATE ISSUED - HAVE EVERYTHING
1) On April 1st 2011, I received a Letter from WFHM, acknowledging being contacted; "Loan

Modification Workout Options available. Request for info attached Worksheet."
2) So again, I called WFHM LOSS MITIGATION DEPT. 800-416-1472 at 2:07 PM, about the
letter and ensure the information was in the "system"
3) I informed the WFHM REP that I had already faxed and updated the required information
on February

fh,

18th, and 23erd, (2011) from the Local Eagle Idaho WELLS FARGO

Branch, and I had called the WFHM LOSS MITIGATION DEPT when I got home from the

Local WELLS FARGO Branch that same day to confirm receipt.
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4) The WFHM REP that day, did confirm the fax as received by the LOSS MITIGATION
DEPT. and had stated, "... wiU Re~Open ProcesS' and "Shows Fax received, NO SALE

DA TE issued...have everything needed" and that WFHM "WiD he contacted by Loss
Mitigation in a few weeks for decision."
WELLS FARGO RESPONSE LEITER

A. On JULY 15th 2011, Ms. Butcher received a letter sent by WFHM containing numerous false
statements of fact, signed by Nicole Fry, WFHM Executive Mortgage Specialist, Office of
the President, RE: Loan No 708~0200232n6, for Case No 01630763.
The Letter is the "Official" Response on behalf of WFHM, to the Congressional Inquiry
initiated on Ms. Butcher's behalf by the Office of Congressman Raul Labrador. The official
response letter containing the false statements was sent to The OCC, The Dept of Treasury, The
Office of Congressman Raul Labrador and FREDDIE MAC (FHLMC)., on behalf of WFHM.

1. Letter Statement: ~ .. we closed our file on May 11, 2010... 0n May 27, 2010,

the loan was referred to outside legal counsel to initiate foreclosure
proceedings. The foreclosure action was a direct result of the loan showing
due on April1, 2009, through May 1, 2010, mortgage payments."
FACT: On APRIL 27 2009 Ms. Butcher made the first TPP of WFHM Est. for $716.16 ($696.66,
$20.00 Late Fee) Ms Butcher was enrolled in HAMP through out the stated time period by Fry.
HAMP payments made from APRIL 27th 2009, through JUNE 11th 2010, for Three, TPP of HAMP
and reg. payments in between each TPP. Total Est. $16.644 .00.

2. Letter Statement: "As written consent was not received, and there was no

response from your attomey"
FACT: On SEPT 14 2010, at 6:56 PM, E Mail from Shamarra.N.William@wdlsfargo com WFHM .
Ms. Butcher's WFHM Loss Mitigation Processor Representative, was sent to Laura Burri, Ms.
Butcher's bankruptcy Attorney. Message: "WFHM received request regardingpossible

Workout Loan Modification Options authorization needed"

£.X. AA

£ )(.~
DD

On SEPT 15 2010, at 5:38 PM, in response to E Mail, Attorney Laura Burri provided written
consent and Authorization: "This eI1111ilis to authorize you to communicate directl.y with Ms
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Butcher about Loss Mitigation"to Shamarra.N.William@wellsfargo.com. Authorization was also
faxed to Williams.
3. Letter Statement "Our records indicate that we attempted to contact you

on several occasions betweenJune 12, 2009 and April12, 2010"
(~Nrl':l
'600)
. .
. hWFHM, me
. lu ding payments, and commurucanon
. .
:t:
Numerous
commurucanons
wit

FAC

with Trustee, Todd Henderson of NWT Inc. and show full knowledge of stay by parties.

4. Letter Statement "Due to the bankruptcy status of the loan, we were
unable to communicate with you direcdy regarding workout options"
FACT: As abovementioned; On SEPT 3 2010, Ms. Butcher filed Bankruptcy Chapter 7 and
reaffirmed loan upon signing as arranged with WFHM. On OCT 14 2010, Relief of Stay was
signed. Therefore, after the OCT 14 2010 lifting of Stay, communication with Ms. Butcher
directly regarding workout options was possible.
Conversely, before request for relief of stay was granted, WFHM, violated the automatic
Bankruptcy stay while in effect, Consequently, WFHM and NWT Inc. actions constitute

contempt ofcourt.
B. SUPPORTING FACTS
SERVICEMEMBERS CIVIL RELIEF ACT AND BORROWERS IN BANKRUPTCY
WHOSE MORTGAGE WAS FORECLOSED UPON AND WHOSE HOME WAS SOLD
Changes in GSE Guidelines
One of the more significant aspects of the Orders are the "look-back" provisions, which require
a comprehensive, independent review of foreclosure actions for borrowers who completed, or
were in the process of, a foreclosure during the period of January 1, 2009 through December 31,
2010 ("in-scope borrowers"). The look-back requires mortgage servicers to identify those
borrowers that suffered financial harm as a result of foreclosure processing deficiencies and to
compensate them for financial injury. This is an open-ended obligation, with no dollar cap, and
the OCC is supervising compliance with the foreclosure review very closely ... The requirements
of the OCC's look-back build upon techniques normally undertaken in remedying financial harm
to victims as part of a class action lawsuit. The OCC intends to require mortgage servicers to
deliver notice letters to every in-scope borrower covered by the look-back period to inform them
of their right to have their complaint reviewed by an independent consultant. determine if actions
taken by the bank inflicted financial harm upon them ... Such segments would include, for
example, a review of covered borrowers who were denied a loan modification, whose
foreclosures were handled by law firms suspected to operate as ''foreclosure mills," who were
handled by a particular processing center, or who submitted a foreclosure-related complaint to
the servicer...
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SUMMARY

COURT'S FINDING OF FACT, "As of at least November 15, 2011, Ms. Butcher stiff
occupied the property"
I do. It is my home and a necessity to life. I put $ 80 thousand down. HAMP was to cured any
default. What has happened to me is not right. I'm not an exception but the rule. Everyday at
work I see the results of what has happened to the security of a place to live , to sleep...my high
school students suffered Their families broke up. They would move from one place to another
and from one relative to another, hungry, tired, stressed, sometimes cold I did what I could
Now, I'm at a Title One Elementary School and it's the same, but worse. My fellow employees
also are going through various stages of what I have been going through.

If I had known at the beginning of all this all that it would cost me, not just in dollars, but in
my health, piece of mind, dropping out of college, loosing my scholarships, bankruptcy, financial
ruin, I never would have agreed to do it.
All I want is my home. I qualifie~ three times over... FHLMC say that it's nothing to take
the roof over my head away because; thanks to the evaporation of thousands of dollars I gave
them the balance went up from $141,500.00 to over $167,500.00. And so they "credit" my home
back to themselves for $123,000.00. They could have "credit" it back to themselves for the
amount it states as owed, $167,500.00 or even a $1.00, as no money·changes hands.
I believe the responsible parties should be held accountable and how do I do that?
Something is not right and all my efforts to uncover it have been met with silence and
stonewalling. Thanks to the down fall of our economy and the ingenious was banks get around
recording fees, I am not even paid a living wage. I'm just a teacher's aid in a school that takes care
of our community's underprivileged and handicapped children as if they were our own.
My story, like so many others, tells how and why this happens. The laws can't keep up with
all the angles devised by banks and corporations in this industry. Fewer than 6 % who qualify
make it through HAMP. Those that have an attorney have a better chance. I was vulnerable. My

"hardship letter' was an excellent way to assess my status by the parties involved
On November 22 2011, Mr. 0' Neal, apposing council for FHLMC, conceded before the
court, that at the very least..." You re Honor. ..

This is a case ofone hand not knowing what the other hand is doing. .. "
This is an understatement. ..
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RELIEF SOUGHT
1) FHLMC failed to perform conditions precedent to the initiation of this action and or for
acceleration of payment allegedly due. As a result, Ms. Butcher has been denied a good faith
opportunity, pursuant to the mortgage and the servicing obligations of FHLMC, to avoid
acceleration and this foreclosure and sale.
2) Ms.Butcher asserts all requirements of applicable mortgage foreclosure statutes.
3) Ms.Butcher states that FHLMC's claim is barred and or limited for violation of RESPA. Upon
information and belief, FHLMC and or its predecessor(s) in interest violated various provision
of the Real Estate Settlement Procedures Act ("RESPA"), which is codified as 12 U.S.C Section
2601, et seq. by. Inter alia
4) Ms.Butcher states that FHLMC comes to court with unclean hands and is prohibited by
reason thereof from obtaining the equitable relief of foreclosure from this court. FHLMC's
unclean hands result from FHLMC's improvident and predatory intentional failure to comply
with contractual obligations for TARP funds.
5) As a matter of equity, this court should refuse to foreclose this mortgage because acceleration
of the note would be inequitable, unjust, and the circumstanced of this case render acceleration
unconscionable. This court should refuse the acceleration and deny foreclosure because FHLMC
has waived the right to acceleration or is stopped from doing so because of misleading conduct
and unfulfilled contractual and equitable conditions precedent.
6) Ms. Butcher states that upon information and belief, Ms. Butcher have made aD payments

required by law under the circumstances; however FHLMC and/or its predecessor(s) in
interest improperly applied such payments resulting in the fiction that Defendant was in
default.
7) Ms. Butcher is entitled to a full accounting through the master transaction histories and
general ledger for the account since a dump or summary of said information cannot be relied
upon to determine the rightful amount owed Further, the principal balance claimed as owed is
not owed and is the wrong amount; the loan has not been properly credited or amortized
Additionally, FHLMC wrongfully placed forced insurance on the property and or is attempting
to collect on property taxes, insurance and fees not owed
8) Ms. Butcher states that FHLMC failed to comply with the foreclosure prevention loan
servicing requirements impose on FHLMC pursuant to the National Housing Act, 12 U.S.C.
1701x( c) (5) which requires all private lenders serving non,federally insured home loans,
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including FHLMC, to advise borrowers of any home ownership counseling FHLMC offers
together with information about counseling offered by the U.S Department of Housing and
Urban Development .
9)The U.S Department of Housing and Urban Development has determined that 12 U.S.C.
1701x( c) (5) creates an affirmative legal duty on the part of the FHLMC. FHLMC's non,
compliance with the law's requirements is an actionable event that makes the filing of this
foreclosure premature based on a failure of statutory condition precedent to foreclosure which
denies FHLMC's ability to carry out this foreclosure. FHLMC cannot legally pursue foreclosure
unless and until FHLMC demonstrates compliance with 12 U.S.C.1701x( c) (5) .
10) Ms Butcher states that FHLMC has charged and or collected payments from defendant for
attorneys fees, legal fees, litigation attorney fees, foreclosure cost, late charges, property
inspection fees, "property valuation" charges, and other charges and advances, and predatory
fees, force placed insurance.

FHLMC wrongfuUy added and continues to unilaterally add these iUegal charges to the

balance FHLMC cl.aims is due owing under the subject note and mortgage.
11) Ms. Butcher states that FHLMC failed to provide her with legitimate and non predatory
access to the debt management and relief that must be made available to borrowers, including
Ms Butcher pursuant to and in accordance with the Pooling and Servicing Agreement or other
trust agreement that controls and applies to the subject mortgage loan.
12) FHLMC's non,compliance with the conditions precedent to foreclosure imposed on
FHLMC pursuant to the applicable Pooling and Service Agreement is an actionable event that
makes the filing of this foreclosure premature based on a failure of a contractual and or equitable
condition precedent to foreclosure which denies FHLMC's ability to carry out this foreclosure.
13) FHLMC could not legally pursue foreclosure unless and until FHLMC demonstrates
compliance with the foreclosure prevention servicing imposed by the subject Pooling and
Servicing or Trust Agreement under which FHLMC owns the subject mortgage loan.
14) Ms Butcher states that FHLMC unintentionally or intentionally failed to act in good faith or
to deal fairly with Ms. Butcher by failing to follow the applicable standards of residential single
family mortgage servicing as described in these affirmative defenses thereby denying Ms.
Butcher access to the residential mortgage servicing protocols applicable to the subject note and
mortgage.
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15)FHLMC is not entitled to any deficiency judgment as it failed to mitigate damages by or on
behalf of Ms Butcher FHLMC otherwise failed to mitigate its damages by other factors to be
revealed through discovery.
16) Ms Butcher reaffirms all affirmative defenses, defenses & allegations stated in all past

an.d current motions in regard to the loan. an.d actions.
17) Ms Butcher states that in light of all of the foregoing defenses, and on the face of the
purported loan documents, the terms and circumstances of the Note and Mortgage were
unconscionable

when

made

and

were

unconscionably

exercises,

it

is

therefore

unconscionable to enforce the mortgage by foreclosure.
17)WHEREFORE, Ms Butcher requests this Court to enter Judgment in her favor, quieting title,
awarding cost and attorney's fee for those reasons set forth herein in addition to relief deemed
proper.
IN ADDITION I, MARGARET A BUTCHER PRAY;
18) plead for relief by the court for any and all remedies the court may have power and discretion
to convey outlined in all motions submitted, including, but not limited to: void Adulterated
Trustee's Deed, restore and compensate her for damages done through above mentioned acts
and upon discovery of acts yet to be uncovered
19) The revision of summary judgment order and the rescinding of auction sale of the property
at 10512 W Achillea St. Star Idaho 83669., loan modification in the most favorable terms
including; forbearance, percentage interest rate reduction, and principle reduction.
20) A full accounting of all loan transactions, chain of title during securitization, full accounting
of allocation of Appellant's funds received by WFHM and FHLMC during and in between
HAMP modification trial periods, as well as a full accounting of all "Fees' and "penalties" charged
21) Full accounting of all insurance policies paid a full accounting for all Federal and State tax
records, restoration of credit report to the three credit report agencies. Compensation for
attorney's fees and court costs, as well as personal time spent in defending FHLMC's actions,
both in and out of court.
Swear that this motion is a true and correct account of facts and events to the best of my
knowledge and belief.
This _ _ day of January, 2012.
I, MARGARET A BUTCHER
Defendant

By: _ _ _ _ _ _ Appellant~

DATED This _ _ day of January, 2012.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the .z:::lday of January, 2012, I caused true and correct copies of
the foregoing documents to be served upon the following listed below.
Derrick J. O'Neill, PUC.

Representing: Routh Crabtree and Olsen, PS
300 Main St Suite 150.
Boise, ID. 83702

By:USMail_
Personal Delivery-2(_

Stib~tie~ Rnd 'IW~ to hefore me in my
Presence, this 22' . day of ~ ?v
';;P:)/ ~ , a NotsBry Public in an~r the
County of ~ State of .cZ?AH'.cJ

(
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•

'

DATED THIS 2.2- day of January 2012.

IslAttorney's Signature
(Name of Attorney or Firm for Appellant)
Attorneys for the Appellant
(When certification is made by a party instead of the party's attorney the following affidavit
must be executed pursuant to I.AR. Rule 17(i))
State of Idaho
County of

,4tJ;4

)
) SS.

)

d~~~el .L...v~pTe.#G/f, being sworn, deposes and says:

That the party is the appellant in the above,entitled appeal, and that all statements in
this notice of app are tru an correct to the best of his or her knowledge and belief.

(SEAL)

MY COMMISSION EXPIRES
March 26, 2013
Title
)l\;1\f,O nmu NOTARY PUBLIC UNDEllWRITlill'
Residence
Derrick J. O'Neill, PLLC.
Representing: Routh Crabtree and Olsen, PS
300 Main St Suite 150.
Boise, ID. 83702
!1(
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•

•

I Randy McCluskey, am testifying to what I personally experienced on the
morning ot: June 17, 2010, at about 9 am., at the residence of: 10512 W. Achillea St
Star, Idaho. 83669.

In the morning of June 17, 2010, a man came to the door of the residence as stated

above. I opened the door and the person said, "Oh, I came by to see ifthe house was

vacant or ifsomeone was still living here. " He then introduced himself as a broker who
he himself recently purchased the house. I told him that I didn't understand because
Margaret Butcher was in fact, in the HAMP (Home Affordable Modification Program)
program. The man had no response to what I told him but then only answered back by the
way ot if I had any questions to call this number, as he handed me some papers and a

business card with his contact information. I gave the papers and card to Margaret
Butcher that morning.

Signed,

~-1

/~

r-f,,__, __(

Randy McCluskey

State of Idaho

)

County of Ada

)

S.S.
· , intheyearof20~beforeme
DA-aJ1e.'-f.J/SP/ltl.f;j
On this 1r,,.<1'1-t- dayof~c..~
personally appeared ~~K-k'i proved to me on the basis of satisfactory evidence to be the person(s)
whose name(s) is (are) subscnb.ed to the within instrument, and ackn~wledged that he (she) (they) executed the same.

SEAL

~W ~

NotaryUbl~

.

Com isSiOtl e)cpires

(0

I!/,?

f:X8 ---A
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.

MARGARET BUTCHER •
E-mail: pegsworld @live.com
Cell # 208-412-1975
10512 W. Achillea St.
Star, ID 83669

DATE

FROM

11-21-08
11-22-08

WFLETTER
WF LETTER; Called

11-26-08

WFLETTER
Financial Work Sheet
Sent FAX & UPS
Sent FAX
Called WF @ 10:50 AM
Ebony

12-02-08
12-06-08
12-10-08

12-14-08

WFLETTERofDEFAULT

12-14-08
12-15-08

Bal. $3,347. 78
WFLETTER
Called WF @ 11:10 AM

12-15-08

WFLETTER

. - - - - - - - - - £X AA
WFHM LOAN#
-0200232726
LENDER ID# 50072784
INVESTOR NO.: 321203593
ORDER# 50005294145L
DOT# 5000529414SL
I

~~'QC=.=-:

CONTENT
Notice: 11/17/ 08, payment is currently past due.
Called Wells Fargo in reference to Letter, I informed Rep.
of situation. (see Hardship Letter)
"Thank you for your interest in our Borrower Counseling
Program." Request for Financial Worksheet Information.
Faxed requested info to WF 1-866-359-7363
Re-Faxed requested info to WF
Status call; Rep stated, "Received Both UPS and Fax sent
12-06-08. No Processor/Negotiator yet. Info sent to Loss
Mitigation office, who has authority to decide payment amount,
don't make payments yet, calledforbearance, hold off until you
hear backfrom Loss Mitit!ation, call back weekly."
Called WF concerning Letter. Rep. stated, "Default Balance
o/$3,347. 78, Account Acceleration, Negative Credit reporting,
late fees." Nov, Dec, payment: $1100.75 x 2= $2201.56+
$45.00 late fee x 2= 90:$2291.50)
Contains List of Options for Loan Modification
Status call; Rep stated, the "Default, 45 Day Notice Letter"
was sent to the address for Dennis Butcher- not the property
address. Explained I was instructed to hold off payment by
WF Rep. Waiting to hear back from Loss Mitigation Dept.
Asked if that is what I was really supposed to do. Rep.
looked "in system" stated, system shows, "Pending in Loss
Mitigation. No Processor assigned yet. Call back next week."
Letter acknowledges being contacted for options

2009
01-02-09

01-02-09
01-05-09
01-07-09

Called WF 800-678-7986
@10:15AM
Shamark
Bal. $3,393.31
WFLETTER
Sent FAX
Called WF
Natasha

Called for status; Rep sated I, "Will have negative reporting,
late fees will continue" Explained, instructed to "hold off
house payment by WF reps ••• waiting to hear back from Loss
Mitigation." Rep. stated not knowing, "about any Loan
modi zcation ro am,
cal/in back next week"

Called on status, I Stated, "I sent Fax, was instructed to hold
offpayment by WF Reps. and to wait to hear back from Loss
Mitigation Dept, I'm concerned about going further into debt,
can I make at least a partial payment?" Rep stated, " ••• hold off
on payment as advised, must wait to be assign,ed a possessor."
Rep checked system "info not showing yet, call Friday, has not
gone to Processor," Rep stated loan was not in danger of
foreclosure if I was in a loan modification program. "Be
atient ••. a Ion waitin eriod at this time."
000830

e

01-08-09
01-08-09
01-09-09
01-11-09
01-14-09

WFLETTER
Called WF 866-465-9493 James
Sent FAX
Sent FAX
Called WF, LETTER sent,
Transferred to
Latasha
Transferred to Collection Dept.
Veda
Fax 866-590-80910

01-15-09
01-15-09

WFLETTER
Called WF 800-477-8553 @ 3:30
Jenifer
Called WF back 800-477-8553
Carol
Balance $3393.31
Called WF 866-465-9493
Form LETTER

01-15-09

01-22-09

01-27-09
02-03-09
02-10-19
02-10-09

02-10-09

02-18-09

02-23-09
02-27-09

WF acknowledges being
cted.
Status call; Rep. "Had not received Fox, Re-Fax"
Re-Faxed requested info to WF bud2et update
Re-Faxed requested info to WF, budget update
Status call; Rep, states, "Legal action will be taken,foreclosure
paperwork requires signature on every paper" Stated I did that,
was instructed to hold off house payment by WFHM, was
told wait to hear back from Loss Mitigation. Rep; checks
system, shows, "Has not been assigned anyone yet." The Rep.
"CODED" the :file, generated report, show paperwork
received, Submit (another) budt!et update.
Notice of elitrlbility for payment relief prol?l"ams
Status call; about letter, rep. updated info.

Status call; on status of Fax, " ••• received newJax paperwork.
Email shows up ••• Active in Loss Mitigation, under review
.••then it will be assigned to a Processor soon."
Called about letter. Rep stated, "It's a "FORM LETTER!!!"
••• takes time to set up, hasn't been set up. (rep.) submitting
Email now to setup for Processor with Loss Mitigation Dept call
back on Monday or Tuesdav, call the 1-800-416-1472 number."
Called WF 800-416-1472@11:am Called status, Rep stated "Has not been sent to Processor yet"
Lisa Balance, $3,453.84
Updated financial info over phone. "Call back on Tues."
Called WF 800-416-1472
Status call; "Not been assigned yet. Will Email a
Latasha
request to expedite it, Call back next week."
WFLETTER
Acknowledges calls. Options available.
Status call: asked for an update, told I have to speak with
Called WF 800-416-1472
@11:41AM
that Dept. Rep transferred call to Loss Mitigation Dept.
Kenneth
Explained to Loss Mitigation Rep situation and Rep. sent
Email to Loss Mitigation Dept. to expedite it and be assigned
a processor. Rep. stated, "You need to pay and the loan must
be reaffirmed. •• " I explained I was instructed to hold off
making house payment until loan app. was processed, and I
have been waiting. Asked Rep if he could look up info in
system, check status for me, Rep stated, "Can't look up
anything/or you" explained other Reps have-on the
computer. Rep stated, "I took this call as a COURTESY!
Rep. hung up.
Called WF Back@ 11:42 AM
Called WF back, "A Rep. named Kenneth" hung up on me,
800-416-1472
explained I had called about status of loan in Modification.
John
Rep checked status, states, "Became active in process, it is
assigned a Negotiator. May NOT go into foreclosure now,
however, can go into foreclosure at any time, not sure, new
program. W"dl send to supervisor, will listen to call for
comolaint" Rep. updated f"mancial app info over phone.
Called WF@11:55PM
Status call, "Shows updated budget was/axed on 02-11-09,
800-416-1472
went to Processor on 02-10-09. Only need update on the items
Cami
with XX- proofof income and hard ship letter update."
Sent Fax
Faxed requested info updated Hardship letter
Letter from HOPE
Called 888-995-4673 referred to IHA
000831

02-27-09

03-04-09
03-12-09

04-15-09

04-13-09

04-15-09

1
04-21-09

04-23-09
04-24-09
04-25-09
04-27-09
04-27-09
04-27-09
04-27-09

Called WF 800-416-1
Angie

'Stem shows the earlier Fax was
Status call, Rep Stated, '
received on the 20,thbut not the last one Faxed, it takes a while
to update information into the system••• Call back next week. "
Called WF 800-416-1472
Status call, Rep Stated, "FINAL STAGES OF PROCESS"
Shanta
call back in a week"
Status call, Rep Stated, Stated I was told it was in final stages
Called WF 800-416-1472
Don
•••"No, it's not••. Loan modification has been sitting in review
for at lest 30 to 45 days."
WFLETTER
Letter in response to WF letter dated, 4-15-09, instructing
HUD Approved Counseling Agency and Congratulations on
Entering "HMP"
Called WF
Status call, Rep Stated, "Currently in review, takes, length, 45
Morgan,
to 60 days for review. As of 02-10-09, it's been 63Days, or 45
transferred to
business days, no need to keep calling. Can go to
wellsfargo.com for latest update on account.
James
ACCEPTANCE
LETTER, Letter states Paperwork received,
lJAMP PROGRAM, WFHM
ACCEPTANCE LETTER
into HAMP Program on 05-09-09.Trial Period;
Payments of$696.66 Due on 06-01-09& 07-01-09
as of 05-09-09
Notice regarding excess funds in escrow account, will need to
WF LETTER
retain to place toward balance owed. Notice states,
Excess Escrow Amount: $1420.29
Faxed requested info WF
Sent Fax
UPS packa2e sent to WF
UPS packa2e sent to WF provided by WF
Sent fax back up
sent Fax
Called IHF 334-1990@1:00 pm Left Message: Idaho Housing Finance Association:
Called IHF 331-4882 Ex. 4820
"Need to talk to Tracy Childers."
Kara
Called IHF 331-4723,
Enrolled in Program w/Counselor, Tracy Childers
Tracy Childers.
Called WF 800-416-1472
Called with questions, Asked, "Can I pay with check by
Kenneth
phone?" Rep stated, "Yes." Asked, "What if Dennis doesn't
First Payment Ck. by Phone
sign? Can I sign/send without Dennis's signature?" Rep
.$JJJi~16cc1-l!AMl!P.Ac~:· stated, "Yes, it's not necessary, because payments reduce
C:
472s1o~r ··#f 7085934812' obligation - not increasing the obligation." Asked, "Can I
send separate check and papers?" Rep stated, "Yes." Asked,
WF Est. of $696.66 plus $20.00
Late Fee, Total Amount: $716.16 "ls the Freddie Mac Loan Number same as WFHM loan
number?" Rep stated, "Yes" Asked, "Can I have local WF
Note: WF "Customer Account
branch fill out extension?" Rep stated, "Maybe, call to find
Activity Statement" does not
out••• send taxes filed. IfDennis won't pay lien off, you need to
reflect the $20.00 Late Fee.
pay it. Fax paperwork, info, and proof olLien payojj."
Called Eagle, Wells Fargo
Called local Eagle Wells Fargo for update, and assistance
with extension.
208-939-7498
Victor Antablian,
Mort2a2e Consultant
EMAIL: Resp. Local Eagle,
"Thank you for calling- I'm sorry I could not help
Wells Fargo Home Mortgage
as we do not handle the Loan Modification here in this
location. Please call me for further assistance. Sincerely,
Victor Antablian,
Victor Antablian Victor.Antablian(ti2wellsfargo.com
Mortgage Consultant
Paid Lien of $213.64, County Recorder's Office
Called ADA County 287-0900
RELEASE of CLAIM OF LIEN RELEASE of CLAIM OF LIEN, required to enter into
A2reement For HAMP No.109032970
Starli!ilit Meadows HOA

ctearea·

04-27-09

04-27-09

04-27-09
04-29-09

000832

04-30-09

Sent FAX

Faxed requested updat
o to WF for HAMP Agreement,
with Release of Lien.
RE-FAXED info to WFHM
RE-FAXED requested info to WFHM
Called WF
Status call; Called for update On Loan Modification.
FAXED requested info, WF: of Foreclosure
Sent FAX
Prevention Counseling Verification Case #:104368
Sent Fax, From WF to Idaho
Faxed requested paperwork from WF to Idaho Housing and
Housing and Finance IHF
Finance
OVERNIGHT EXPRESS MAIL Sent requested info by Overnight Express Mail to WF, in
Sent requested info to WF
envelope provided by WF.
CalledWF
Status call, Rep stated, to "ca/,/ Customer Service,
800-288-3212, can't look anything uo_from here."
Called Customer Service 1-800- Status call, WF Rep. stated "You have Extenswn"
Fax update info to 866-359-7363
288-3212
Sent FAX; Called WF
Status call on Fax, Rep. stated, "Extenswn not in System yet
send copies, if not in system in the next few days"
IHF 208-331-4723
Called, discussed plans for terms of WF
Tracy Childers
Sent FAX, Called WF
Status call, Rep Stated, "Shows received, Faxed info on
05-18-09 Fax, Fax more info in to IHF."
Faxed paperwork from WF to IHF
Sent FAX: IHF from WF
On 05-27-09, Ck. by phone/Cleared 5/29/09
--.-Fax·sent to -- Sent Fax to Idaho Housing and Finance,
Tracy Childers
Fax# 331-4801, Attention: Tracy Childers
Full House Payment

05-05-09
05-09-09
05-11-09
05-14-09
05-14-09
05-15-09
05-15-09
05-19-09
05-20-09
05-21-09
05-21-09

05-29-09
.[-

n

'r,

{~

--

·-·-

--

,,

-

---=------

06-19-09
06-29-09
06-3_Q-:09_
''07-03-09
07-03-09

07-07-09
07-09-09
07-16-09
07-24-09

07-30-09

07-31-09
08-12-09

·'

-

~--

----

----

-~------.-_,_
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._ ~Aprii of 2009 to June of 2010
:June 14 2009 -April 13 2010
I\
...WFHM States_"NQ ~ONTACT"
r~WE.BM-States.~
P
4YMENTS"
ll~
- ---~Counselor; Tracy Childers, Client ID#: 104368 Completed
Completed HAMP Financial
Counseling
Idaho Housing and Finance Client Action Plan for HAMP
Completion foe HAMP Counseling
IHF
,~,6..66:::4, LOAN PAYMENT On 05-27-09, Ck. by phone/Cleared 7/1109
Faxed requested info to WFHM
Sent FAX
Status call, Rep. advised to possibly, "Amend Divorce Decree,
Called WF
removing Dennis Butcher from Mortgage OR get a signed,
recorded Quitclaim. Send current Divorce Decree again"
WFLETTER
Confirming updated info: Idaho Housing and Finance:
For Plan 1: HARP. Plan 2: HAMP
Faxed requested info to WFHM
Sent FAX
Faxed requested info to WFHM letter requested
Sent FAX
Status call; Rep. stated, "Fax received, in process, have
CalledWF
everything needed, but not forwarded yet to the right Dept. not si
why. Give it a week or so, call back on a Friday or
Mondav, check status again. Sending more info couldn't hurt"
Faxed requested additional info to WFHM, Requesting
Sent FAX
Help/Letter of Explanation/Copy of Divorce Decree,
Case No.:# CV-DR-2007-11861
Re-faxed (backup) requested info to WFHM
Sent FAX
Called WF la2 8:30 AM
Status call, Rep. Stated, "Fax still not showing, Re-Fax info"
'·

,.,

• ..

.,,,,----~·r-

~

~

--=.;_
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received, have everything, can't
Status call, Rep stated,
except modified amount, needfull amount, could check
escrow account, surplus" Rep. Abby, checks account.. "Yes,
Statement show as 2 Payments
you
have money in Escrow, we can apply the surplus toward
Paid, $111.52,Ck. by Phone
payment" $111 ..52 Ck by Phone, difference from Escrow
$1,100.75 Total
$1100.75 +$111.52=$1212.27 Total, CL 8/18/09, # 7087711594
Rep. Abby On 08-14-09
Status call; Asked about "Message" on Statement, Rep. stated
Called WF 800-766-0987
08-24-09
"We have started Foreclosure process on your property .••you
" .••MUST REAFFIRM THE
MORTGAGE DEBT IN
need to pay mortgage in full" Explained that my ex might file
BK soon. I might have to file after him, due to marital debt
BANKRUPTCY."
In exchange for his cooperation. Asked if filing could
interfere with HAMP. Rep stated, "BK takes about 3 months.
I could still pay adjusted payment if I were to file Bankruptcy.
Would need to affirm the mortgage loan for HAMP" Told
Rep that I was probably going to do a Ch. 13, (reorganizes
property debt) Rep stated " .•., must reaffirm Mortgage debt
in Bankruptcy, would need Ch. 7 to clear debt, stay within
debt limit neededfor HAMP."
BaL $142,648.790
Status call, Rep. stated. "May need Quit Claim Deed AND
08-31-09
Called WF @ 4:47 PM
Amended Divorce Decree"
Status call, Rep stated, " •.• Can pay modified rate, Need to
09-01-09
Called WF@ 11:10 PM
wait until 09-15, cal back, then make payment o/$700.00, Fax
info update••• "
Faxed requested info to WF
Sent FAX
09-15-09
EXTENSION OF TRIAL MODIFICATION PERIOD
09-18-09
~-~1"1'!£P.J-cc~»~mMAc
HAMP Extension of
Request For Info, Stated Payment Schedule;
6~'
Due Date; 10-01-09and11-01-09 of$696.66, to WFHM
TnafModilication Period
Status call, Rep. stated, "Fax received, have all the info we
Called WF @ 10:35 AM
09-22-09
needfor HAMP Extended Trial Period, new payment due on
Shane
October 1st, next on November 1st $696.66"
09-25-09
Called WF@11:35 AM
Status call, Rep. stated, "Faxpaystub needed" (two per month)
Demon Tova
Explained, I get paid once a month, not bi-monthly.
10-01-09
Called WF (@1:45 PM
Confirmed payment amount and paid.
10~1:-9-~L- _JS 696.66 6 L(}ANJ>A'Xfy.IENT Ck by phone
Cleared /10/05/09 #7088605860
il-Q~_"'.O,_
75~7 FULL PAYMENT Full House Payment
-11 ".'0~'.:(),9___ $~696:66--"8-:- f;OAN PA'Yl\lEN'.(" Ck by phone
Cleared /11/03/09 #7089297646
11-03-09
CalleifWFC =--"
---HAMP status call, WFHM Rep, Asked what I need to do
about my payment; modified amount?
Rep. stated, " .•.regular amount payment needed, could
makeup amount from escrow account excess funds, Fax info
again, need to information uodate for HAMP"
Sent FAX FREDDIE MAC
Faxed to WFHM requested info for HAMP per
11-11-09
Info Request
11-03-09 call to WFHM request for HAMP info.
LETTER from HOPE
11-27-09
PRE-QUALIFIED for HAMP. Request for Docs
LETTER
12-09-09
iJiMrJ!RE- QUALIFIED
~3:-~~c
$ 696.66 9 LOAN PAYMENT Ck# 2000
Cleared/12/14/09 #7080039966
l:aiieaWF· ·- ,
--··~ "'Stalus call, Rep. ran info in system. "Shows info was taken on
-12-10-09
phone, 01-27-09"Explained I had Faxed, mailed, called in
Chad
info many times since that date, Rep stated, ''Will send (rep)
an Email to expedite the process ..• "
Balance $ 4,554.59
000834
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12-14-09

12-14-09

12-29-09

LETTER; Titanium
tionslnc Titanium Solutions, In
Agent: Brad Oliver,
On behalf of WELLS FARGO Mortgage Co.
Mr. Jones, Servicin2 VP Assie:ned At!:ent: Brad Oliver
284-5697
Contacted by Titanium
Agent: Brad Oliver, Century 21, came to door, handed me
card. Stated he was making "face to face contact for WFHM."
Solutions, Inc.
Agent: Brad Oliver
Asked if I had been in contact with WFHM. Stated I was
284-5697
workin2 with WF Loss Mediation Dept in HAMP Pro1!1'am.
Sent FAX
Paystub, Budget Update to WFHM

2010
01-02-10
01-12-10
0

c_

01-19-10

,~----2:_~"',_;c~-=z2c":~"'-

WFLETTER
WFLETTER

Acknowledges calls. Options available
"FINAL NOTICE" Info Deadline Date: 02-11-10
For HAMP Program (had Faxed 12/29 and a2ain 1122)
$700.00 10 LOAN PAYMENT WELLS FARGO, STORE# 06352 01, TRANS.# 153 0186
__
.· ·-··
CASH
Sent FAX
Faxed requested info to WFHM which included
Authorization for WFHM to communicate with Attorney,
Tore Beal Gwartney, Cosho Humphrey, LLP
Sent FAX
Faxed requested info to WFHM for "Streamline Loan
Modification Plan"
Status call for Fax info, Rep stated, Receivedfoxed paperwork,
Called WF 800-678-7986
Will forward to Loss Mitil[ation Dept"
Brenda
EMAIL sent from: Wells Fargo
"Received callfrom Carol, requesting call back••• unable to
speak 3rd party, need written authorization ••• inform her••• no
Modification Dept.
knowledge ofHAFA ••• will not be able to assist••• can only
Christie.Hemphill
assist in collecting documents for the HAMP program."
877-279-1649 Ext. 1508
From:Christie.Hemphill@wellsfargo.com
Faxed WF Requested 3rd PARTY AUTHORIZATION
Sent FAX
"Per our conversation, I requested the original documents
EMAIL from: WF Mod. Dept.
877-279-1649 ext. 1508
Re-sent to your attention at your address. Please call or email
Christie Hemphill
with any further questions" Cbristie.Hemphill@wellsfargo.com
Called Loss Mitigation
Called Loss Mitigation concerning the next payment amount,
Rep stated " ••• HAMP Payment amount••• but, need to contact
Wells Fargo Modification Dept. Payment has to go through
them••• " I called Loss Mitll!:ation & made payment.
,$696.•66.11 Lfl.4N.RA¥MENI:. Called Modification Dept, made HAMP Payment.
Cleared 2/9/10
CaseNo.CV-DR-2007-11861 Held on the 2°0 day of March,
SHORTING TIME ORDER
2010 at 9am. Dated: 2- 8-10.
"I spoke with Loss Mitigation and they sent me back to you
EMAIL Sub: RE: Wells Fargo
Mod Dept. Feb 09, 2010 5:50 pm. guys for a possible extenswn •••J can fox a copy of the Order."
From: ;... ___ •• orld@q.com
To: Hemphill, Christie
ORDER SHORTENING TIME, Court Date: 03-02-10,
EMAIL: Sub: RE: Wells Fargo
Order Dennis/compliance with Modification.
Modification. 02-09-10 PM.
From: pegsworld@q.com
To:Christie.Hemphill

~cAsir_,

01-22-10

01-26-10
02-02-10
02-02-10

02-03-10
02-04-10

02-08-10

02-08-10

6:,~----~--~-2....:.._~--~:;

02-08-10
02-09-10

02-09-10

···c= ~.,,,,~-·

~

--~-

~'"-~-..::::..

,,,:::;:-

@weJlsfa~o.com

02-10-10
02-10-10

Sent FAX
EMAIL From:
WFHM 877-279-1649 ext.1508
Sent: Wed 2/10/10 4:36PM

Faxed requested info to WFHM
"I got your voicemail and updated the comments. That's
unusual that Loss Mitigation sent you to me because honestly,
I have no power to cancel a loan, extend a loan, etc."
Christie.Hemphill@wellsfar20.com
000835

02-12-10

"Here is the situation. L
'der to remove Dennis from all
aspects of the home, modification, etc., we only need a judge to
sign a document granting sole ownership to you and it will have
to be recorded and we (Wells Fargo) would need a copy of it,
once it has been recorded. In order to use spousal support
and/or child support for income we must have documentation
(again signed by a judge) that it will continue for 3 years.
I hope this helps clarifv••• " Christie Hemphill
Confirms receipt of correspondence, 02-09-2010, "ORDER
SHORTING TIME DOC. in your file for future reference.
Our records reflect that you are currently working with
LOSS MITIGATION DEPT."
Faxed requested info to WF
SHORT SALE ordered by the court.
Judge ordered Dennis Butcher (ex) to comply.

EMAIL From:
Christie.Hemphill,
@wellsfargo.com
Wells Fargo Mod Dept
Sent: Fri 2/12/10 10:51 PM
877-279-1649 ext.1508

02-23-10

WFLETTER
Daniel Hinderaker,
Written Customer Contact

02-23-10
03-02-10
03-03-10

03-08-10
03-15-10
03-10-10

03-16-10
03-31-10

04-02-10

04-02-10

04-03-10
04:Q~-:JJ)~

04-05-10
'·-

,_

--·-

04-08-10

-

Sent FAX
ORDER SHORTENING TIME
COURT DATE: 03-02-10
EMAIL: Wells Fargo Mod.
''I received these documents and Will have them
Dept. To: pegsworld@q.com
imaged so they are a part of your file."
Sent: Wed 3/03/10 4:27 PM
Christie.Hemphill@wellsfargo.com
Ck.
by Phone Cleared/ 03/9/10
$ 696.66 12 LOAN PAYMENT
Case# CV-DR-2007-11861
AFFIDAVIT in SUPPORT of
CONTEMPT
It is HEREBY ORDERED that the real property will
ORDER RE: REAL
immediately be listedfor sale with Carol Seiber
PROPERTY
Case No, CV-DR-2007-11861
Sent FAX
Paystubs, info etc. update
EMAIL Sub: Listing Of Home
"Attached Supplemental Directive-09 for review, need, to
Date: Wed, 31Mar10 12:37:
confirm if LIEN HOLDER is WELLS FARGO or HOME
From: Carolsl234@Msn.Com
FEDERAL??? Ifwe go HAFA, can't get home listed until it
Carol Seiber,
goes through HAMP, Then letter submitted, they approved to
Court Appointed Realtor
HAFA, bank does BPO, then listed. Alternative; do Short Sale
listing now, get an offer that meets the lien holder, question of
release of deficiencv••• "
EMAIL Sub: Carol Seiber
Ms. Hemphill, Please find attached the
Broker Authorization
Broker Authorization
To:Christie.hemphill
for Dennis & Margaret Butcher
@wellsfargo.com
From:carol@welcomehometoboise.com
Date: April 2 2010 09:49AM
"To speak to Carol Seiber, Kath, Stafford, of Coldwell Banker,
BANK AUTHORIZATION
AND RELEASE TO WFHM
Lea Fontaine, Amanda Lawrence ofStewart Titler to request
and obtain and verify any and all mortgage information,
including but not limited to ,payoff, arrearage, reinstatement
amounts as well as financial history. The info obtained is to be
usedfor the purpose offacilitating in the sale of the property
through the HAMP loan modification program and/or HAFA
Short Sale ProI!1'am."
Fax included Paystubs, WFHM update
Sent FAX
$1100.75 13 FULL PAYMENT $2,201.50 Two Payments for $1,100.75 each
$f:100/ts 14 FUii PAYMENT Drawn from escrow account
-

·-

-

-

.

WF Called back, Loss
Mitigation Dept. 858-848-4963
Christie Hemphill

..

---

Status call; Rep. Christie Hemphill, stated, "Budget info will
probably need to be updated soon next, have everything else"
000836

04-14-10
04-15-10
04-15-10

------,-=:c::..:~~-::.::.;::·~,
- _,_

04-15-10
04-15-10
04-18-10
04-21-10
04-22-10
04-23-10

04-24-10
04-25-10
05-11-10

05-12-10

05-18-10

05-18-10

05-19-10

05-27-10

June 14 2009 -Ap ·
2010
WFHM States "NO CONTACT"
WFllM LETTER
"HAMP DECLINED"
Sent FAX, RE-FAXED all
required paperwork to WFHM
$866.0515 PAYMENT
'$569:27+318.71 Late Fees
$15.00 "INSPECTION FEE"
RE-FAXED all required
paperwork to WFHM
DEFALT LETTER
Bal. $14,253.68
Notice of Delinquency
Letter from FREDDIE MAC
FAXED requested info to
WFllM Per FREDDIE MAC
PRIORITY MAIL
Packa2e to WFHM/ HAMP
Sent FAX
LETTER: Wells Fargo Home
Mortgage
PRE-FORECLOSURE SALE
DENIAL
WFHM, LETTER; RE:
RECEIVED 3rd PARTY
AUTHORIZATION

April of 2009 to June o
0
WFHM States "NO PAYMENTS"
"REQUESTED DOCS NOT RECEIVED"
"HAMP DECLINED"
Re-Faxed for agreement to SHORT SALE, ordered by the
court and all reauired paperwork again.
$569.27+318. 71 Late Fees Total: $866.05
Late fees Total $318.05. Drawn from escrow account
$15.00 "INSPECTION FEE" Out of Escrow Account
Re-Faxed for agreement to SHORT SALE, as
ordered by the Court.
WFHM LETTER: DEFALT DEMAND for LOAN PAY
OFF DEMAND, $14,253.68 Date: 5-18-10
Starlight Meadows HOA
MAKE HOME AFFORDABLE LETTER
Status call; about FREDDIE MAC Letter. Informed
WFHM Rep that I had Faxed and Re-Faxed all required
requested info to WFHMfor FREDDIE MAC and HAMP
Priority Mail Package Sent to WFHM for HAMP

Sent Fax as backup.
''After reviewing the information you provided, we must advise
you your requestfor Pre-Foreclosure Sale has been
denied for the following reason(s) As you have not
responded to our attempts to reach you."
"This letter is to con.firm we have received your authorizati,on
for us to speak with the following party; Lea Fontaine &
Amanda Lawrence/Stewart Title"
(FAXED on 2-03-10, Re-Faxed on 4-02-10 & 4-15-10)
Premium Amt Charge: $805.00 Name of the Assured:
FIRST AMERICAN TITLE
COMPANY: NOTICE of
Northwest Trustee Services, Inc.,
INSURANCE POLICY
Routh Crabtree Olson, P.S, &Wells Farf!O Bank, NA
CalledWFHM
Status call; concerning the meaning of "Notice ofInsurance
Asked WFHM what was a
Policy" Rep. stated " •• •if's just "ROUTINE" Mortgage
~{#;(!nce
coverage" Rep~ imtructedtnetlipay=lienfer HOA
NOTICE of INSURANCE .andCLEAR-DEED-ofTRUST, held hySTATE FARM.
POLICY?
-- ·---co
" ••• no second deeds allowedfor HAMP••.required in order to
continue with HAMP". I stated no one had told me that before,
I would take care of it.
Called WFHM 800-416-1472
Status call; Informed Rep, "I would be going hack to Court to
Does NOT show in system as
he granted home in an Amended Divorce Decree, get the
Quitclaim signedfor them, then I could sign the HAMP
ACTIVE FORECLOSURE
papers without Dennis as WFHM required to stop foreclosure"
Rep stated the system, " .••Does NOT show in system as
Bal. Due: $15,526.56
ACTIVE FORECLOSURE"
APPOINTMENT SUCCESSOR TRUSTEE Brad 1. Williams C/O UPF INC.
TRUSTEE,TRUSTEE: Brad I.
AWASHINGTON CORP appoints NORTH WEST
Williams C/O UPF INC.
TRUSTEE SERVICES, INC as SUCCESSOR TRUSTEE
POA Recorded: 01-05-10as#110000733
WASHINGTON CORP
ADA County REC Date: 6-01-10, # 110050722
NORTH WEST TRUSTEE
Notarized MAY 27th2010, Request of Pioneer
Rec. Copy Obtained 818/11 ~"
000837

05-27-10

05-27-10

05-27-10
05-27-10

06-01-10

06-01-10
06-02-10

06-02-10

06-06-10
06-07-10

NOTICE OF DEF_.41
A, current Beneficiary is the
"WELLS FARGO B
ADA County REC # 110050723
HOLDER of the beneficial under the DEED of TRUST"
Notarized in WA State: 5-27-10
Executed: Todd Henderson AVP of NWT, States in NOD,
Recorded ADA County 06-01-10 No Payments made of $1,100.75,fromApril 2009 to May 2010
(time period in HAMP Mod Payments of $696.66,
Rec. Co Obtained 8/8/11
Includin interm
ments o $1100.75
WFHMLETTER
DENIAL of HAMP: "We have accepted and applied payments
DENIAL OF HAMP
which were less that the amount required to reinstate your
Veberlya D Briscoe
account." "Will only exceptfull payments."
WFHM Default Reporting
Letter does not state Balance due nor makes any reference/
recognition of or to HAMP or other Loan Modifu:ation
Programs. Called WFHM to clarify letter and status in
Pro um.
WFHMLETTER
"The above loan has been referred to our Attorney with
FORECLOSURE DEPT
instructions to be in Foreclosure roceedin s"
Called WFHM @ 800-848-9862 Called WFHM about letters, stated I was, "already in HAMP
program, complied with all requests for faxed information,
update, instructions such as clearing the liens etc. as instructed,
called a week ago and it wasn't in active foreclosure then."
R stated, "call back in a week, mi ht not be in 'Stem et"
Called WFHM@ 3:42 AM
Status call, WFHM Rep, stated, computer states;
Mario
"REFUSED FOR NON RETURN ofPAPERWORK, LOAN
IS IN FORECLOSURE." I explained I had been in
Mario transfers me to his
compliance with all the requests, had priority mailed info
supervisor
package April 24th etc. Mario, I (transferred) me to his
Cynthia Moss
"Refused For Non Return Of
supervisor Cynthia Moss, who states, "More than one program
Paperwork, Loan Is In
available, even 'IN HOUSE' programs, with even better terms,
Foreclosure."
and would not require Dennis's cooperation" Took questionna·
for prequalification for Programs. "Figures look good, should
be no problem" Results: "Cannot prequalify as of June 1st, not
Balance, $16, 642.41
comin u for ro ram ••• Call back on June fir will try a uin."
EMAIL: Carol Seiber 1 Jun 10
Please Provide update on sale price.
11:16 To: e sworld .com
From: carolsl234 msn.com
"Reduce it, court on 3 ; want to see if there is a way to save the
EMAIL: RE: Update
From: Peggy Butcher
house, now that it is lisfing way below loan pay off. The bank
pegsworld@q.com
contacted me, said they have other programs that could be used
To:carol@welcomehometoboise. even without Dennis's cooperation. I started the first steps in
Com Carol Seiber
that rocess, it well he kee house out of oreclosure."
Stated Date WFHM received the TRUSTEES SALE GUARANTEE
TRUSTEES SALE GUARANTEE Policy Dated 5-18-lO;charge: $805.00
Rec. Co Obtained 8/8/11
Rec. Co y Obtained 8/8/11
Called WFHM 800-678-7986
Aimee
Escrow Surplus: $1,420.29
SHOWS ACTIVE
FORECLOSURE DATE:
05-27-10
NO AUCTION DATE STATED
5

!""'"'-

_, -''· '

c_ .. '

Called WFHM about letter which said, "Payment, Client
# 708, Escrow Surplus, $ 1,420.29." I didn't know what its
referring to" Rep. stated "••• over payment from the monies
collected to pay insurance, taxes etc" Rep. checked system,
"SHOWS ACTIVE FORECLOSURE DATE: 05-27-10, BUT
NO AUCTION DATE set yet... can apply surplus towards house
payment" Rep. stated, I "could have property QUITCLAIM to
you or judge could "rec~~ize" you as the sole person on the
Deed" Rep stated I needecfto~contact BK Dept to process
ayment for how much it will be,# is 877-236-6576.
000838

06-08-10

06-11-10
06-11-10

06-11-10

06-11-10

06-11-10
06-11-10
---,-

''66.:rs-io

'

-~?'---

----

~-

--.,, - -~

~-:-

·-

06-16-10

06-17-10

06-17-10

06-17-10

Called WFHM, 877
-6576
FULL MORTGAGE P
NT
Out
of
Escrow
Account,
Not
reflected
in Costumer Account
Ex:1106 Nathanial
Activity Statement
PYMT17HOUSEPAYMENT
Called North West Trustee@
Status call: Left Message
10:58am 425-586-1900 Ex: 1953
North West Trustee, called again Status call: North West Trustee, "Going through Bank is
@11:33 am 425-586-1900
best" Look into Recovery Act, Herp Prog. Suggested.
Ex:1953 Blake
Called Northwest Trustee
Status call: spoke to Todd Henderson, Stated, "Loan was
Services back Todd Henderson
assigned to Hendrix ••• FORECLOSURE Started on 05-27-10
BUT there is NO DATE SET FOR SALE."
Called WF 877-236-6576
Status call: Followed North West Trustee, Blake's advice to,
"Go through Bank is best" Called WFHM, spoke to
Christian
Bal. $16,643.43
Christian, who took notes, updated information.
$569.27.18 PAYMENT
Out of Excess Escrow Account
Acknowledges BEING CONTACTED, States
WFHMLETTER
Loan Modification Option Available.
, LOSS MITIGATION DEPT
Called: Northwest Trustee
Status call; Spoke to Todd Henderson, I stated, the
_:
Services, Inc.
TRUSTEES SALE GUARANTEE, Letter says, "TRUSTEE
SALE; Sale Date/Time OCT. 2010 at 11:00 AM-but no actual
!!>cl!l. l:lenderson,.. C7'
Foreclosure Analyst
date stated."
Todd Henderson, stated, " •••the SALE was RESCINDED•.•
.~~]i~ScmPED~""·
that's why there is not a day specified"
fRUSTEES SALE GUARANTEE TRUSTEES SALE GUARANTEE, Stated mailed Date:
POLICY: NOTICE OF SALE 06-16-10 for NOTICE ofSALE Charge: $33.24
Policy 5/18/10 Rec. Copy Obtained 8/8/11
Rec. Coov Obtained 8/8/11
fRUSTEES SALE GUARANTEE TRUSTEES SALE GUARANTEE Notarized ID 6-2510/ADA Countv Rec. Date: 8-16-10
POLICY:
REC#
1100756680 obligation $ 155,572.67
Dominic Menchaca states he
A man came to door, stated be was the broker who had
served Randy on
bought the house, stated he was checking to see if anyone
June 17, 10 @ 9:llam
was occupying the residence -was told it was empty.
Rec. Copy Obtained 8/8 /11
CalledWFHM 1-800-416-1472 Call WFHM, Described the situation with the man. Informed
"NOTICE of SALE DATE.
Rep I had sent Faxes and also mailed info UPS working to
modify the loan with bank.
AUCTION DATE on
OCT at ll:OOAM."
Rep. looked up info in system, stated, "Shows 'NOTICE of
Missing actual day ofsale.
SALE, DATE 15TH OCT AUCTION DATE••• doesn't know
WFHM Rep. informed me
anything about the man."
I stated I had received a letter stating ''NOTICE ofSALE" with
of 1S1' day, as the date.
Month & time, but not the DAY ofsale. I had called NWT,
Rep updated Financial Info for
spoke with Todd Henderson, who told me the Sale Date was
Modification /Short Sale review. rescinded and that's why there's no day stated. The house was
up for Short Sale because the Judge ordered it I was going back
to Court shortly to get the Quit Claim & Deed in my name"
Rep, stated, " ••• then Northwest Trustee will send out info. For
Short Sale, you need to call the Foreclosure Dept."
Faxed from UPS Store $43.68, 38 to 40 pgs.
Sent FAX
Faxed all required, requested info to WFHM

000839

06-18-10

-0043
Status call, asked what
THWEST Trustee actually was?
Called WFBM 800
Foreclosure Dept.
Rep stated "Northwest Trustee Is WFHM's Attorney."
FORECLOSURE RESCINDED Rep checked system, "Shows, Sa/.e Date of: Oct 15 2010,
-._ States COURT DATE was set/or June 30 ••• BUT shows
COURTDATE"CANCELED
updated infonnatiDn; 'FORECLOSURE RESCINDED,'
1r··.,,
-'
'
-"-'
·
_
_ -_,,. ---'"-·''·'''"'·
al of $16,687.84
-~there isn't any court date, "SALE DATE CANCELED"
PUBLICATION COMMENCED TRUSTEES SALE GUARANTEE2
Policy Dated 5-18-10 Charge: $200.00
Stated Date: 6-23-10
Rec. Copy Obtained 8/8 /ll
Rec. Copy Obtained 8 /8/11
Notarized WA: 07-19-10 REC ADA County: 08-16-10
AFFIDAVIT of CERTIFIED
Inst.# 110075669, States: Sale Date: OCT 15-10,
MAIL Stated In on this day:
Pub. 06-28-10 to 07-28-10
Obligation $1672180.46
Rec. Copy Obtained 8/ 8/11
Rec. Copy Obtained 8/8 /11
File No: 7023.74887, "The trustee may be required to complete
LETTER North West Trustee
some of these tasks between the date of this letter and the date
Attn: Carol Seiber/ Stewart
through which you have asked this quote be effective••. trustee
Title. Response to request for
uses third party venders to complete some ofthe required tasks".
payoff Pay off figures 07-14-10
SHORT SALE PAYOFF amount of $156.886.47
WFBM Customer Account Activity Statement.
ACCOUNT STATEMENT
Statement does reflect most payments made. Letter WFBM Service Rep.
Letricia Shorter
Pay off quote BUTCHER /020023272617023. 74887
Received Fax, Tues, 10:49 am
Sue Pathammavon2 Fax # 425-440-6030/Fax 866-396-9015
Called to confirm the call info on 6/18/10. Rep confirmed
CANCELED SCHEDULED.
'FORECLOSURE COURTDATE cancelation. Rep stated, "SaleDate: 10-15-10, system
'"-·
06-30-10
states, Court Date '!£!!:!._set/or 6-30-10, but updated information
FORECLOSURE RESCINDED shows: "FORECLOSURE RESCINDED"
LETTER: North West Trustee
Letter, per your request for recent title report. "Hereby
Todd Hendricks
expressly Disclaims all responsibllity for anything contained
Foreclosure Analyst
in or omittedfrom title report."
WFBM acknowledges being contacted. Workout options still
WFBMLETTER
available contact WF, send info.
EMAIL Subject:
Please find attached the paperwork to cancel list the listing
CANCELLATION OF
effective today. Carol Seiber To: ejenkins
LISTING Carol Seiber
@coldwellbankertg.comCC:pegsworld@q.com;
Date: Wed, 30 Jun 201013:39:
ramblingman53@gmail.comtgwartney@CoshoLaw.com;
From: carolsl234(a),msn.com
klstafford(a),cableone.net
July 2010 Pulled Credit report, states $17564.00,
CREDIT REPORT PULLED:
WFBM Service states:
Past Due Foreclosure Proceedings Started July 2010
Report does NOT Show any of the payments made.
(6-29-10, WFHM Customer Account Activity Statement.,
Balance $17564.00
sentfrom WFHM Rep. Letricia Shorter Does show payments.)
Status
call; Concerning paperwork faxed on June 17th, for
Called WFHM back
LOSS MITIGATION DEPT
"In House" Loan Modification. Rep stated, " •.. has not
800-416-1472
assigned case to Mediator yet, maybe in a few davs"
-.__
f'SECOND'DEED~OFTRUST
1.>aid off Second DEED of TRUST as WFHM, which is
1'J>AYOFF to STATE FARM
requirement for continuance in Loan Modification Program.
•BANK
(It was the Ime of credit I could have used to bring current
The balance owed, but didn't use it, because I was in HAMP.)
'Amount,
$137.00 _
- -----~-

--~'

- -·--'----~~---'---'-----""-"--
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06-23-10

06-28-10

06-29-10

06-29-10

06-29-10
06-30-10
I-~-~-~-

.·.··.-~

·'· ...;;. ''·

06-30-10

06-30-10
06-30-10

July 2010

07-02-10

07-06-10

'i§-

•.

-'~;·~--"'"·

·~·- "-'

----~-z,

0'";;--.: :~~ .....-~"'''°"""""'>-~
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~·-
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07;.09-10

07-13-10
07-14'."'10
c .· ... -···

07-16-10

07-19-10

07-24-10

07-26-10
07-26-10

07-26-10
07-26-10
07-26-10
07-27-10

07-27-10

Sent FAX, request
fo to
Faxed requested info·to
As Instructed on (05-18-10)
WFHM As Instructed on (05-18- "to continue with Loan Modification'' "Required in order to
1OJ "to continue with Loan
continue with HAMP" by WFHM, Removal of Deed of Trust,
Modification" "Required in order held by State Farm Dated: 04-28-06, Trustee: M& I Bank,
to continue with HAMP"
FSB, Rec. 05-16-06, INST.# 106076956
WFHMLETTER
FINANCIAL WORK SHEET for update of Loan
Modification Pro&am, send info.
·. LETTER from North West·
"~'Called North West Trustee Services, Inc., about Letter,
·:Trustee Services, Inc
, -;I stated to Todd Henderson, I was working with WFHM on
~ALE DATE
\ •·."In House" Loan Modification, and paid offSecond Trust
; T~JL~1'Jl·E"'1'9'J.dcll~1!t!~~'l1 , ~Deed as Required/or Modification. Todd Henderson stated,
~·:·".••the Sale Date was stlll RESCINDED"
, ;~'S~E RESQNDED" .....
··sERVICE/POSTINGNOTICE~~ "·TRUSTEES SALE GUARANTEE
Stated Date 07-16-10
Dated 5-18-10 Charge $100.00
Rec. Copy Q~!a_4led..818/JL
Rec. Copy Obtained 8/ 8 /11
DIVORCE DECREE AMENDED AMENDED DIVORCE DECREE granting me JUDICIAL
DEED, filed ADA County 07-19-10
JUDICIAL DEED
CH/FILE No:20895-001 /Case# CV-DR-2007-11861
Sent FAX, Faxed requested
Hardship Letter, Bank Account Statement, 2009 Tax Return,
infotoWFHM
Payroll income verification, Lien Payoff Release, Financial
Counseling Action Plan, Financial Worksheet, Property Asst
Notice, Form 4506-T, Community Residence Ordered
Shortening Time, Order Real Property Listing, Dept. H&W
Notice of Action: Food Stamps, Motion For Contempt
Defendant Dennis D, Butcher for Loan Modification
Compliance, Judgment of Amended Divorce Decree, Copy
of Spousal Support Check, Grants/Scholarship Statement
Quitclaim Deed (typical list of info ofmost Faxes sent)
WFHMLETTER
Requests; Verify /Update Info. Worksheet
(I had sent Fax with all the info on 7-24-10)
Called· WF800678 7986@8:30AM Status call; Spoke to Rep concerning Fax sent. Rep checked
system, states, "shows Fax as, "not received" Rep stated,
" .. .Need Dennis's name OffDeed." I explained Judge had
already Amended the Divorce Decree and I faxed copy to
WFHM, July 24th but received a letter from WFHM asking
for the info again, calling to find out status of Fax.
Spoke to different Rep. explained I had gone to Court
Called WFHM 800-678already and faxed a copy of the AMENDED DIVORCE
7986@8:45 AM
DECREE. Rep stated, " ••• call 800-274-7025."
Called WFHM 800-678-7986@
Status call; Left message
9:26AM
Called back, spoke to c;lifferent Rep. I explained again, gone to
Called WFHM 800-274 7025@
Court already, faxed a copy of the Amended Divorce Decree.
9:27 AM
Rep stated "Fax not showinf! in system yet call back next week".
EMAIL Subject: FW:
"Peggy ifyou record with the ADA County recorder the
Butcher v. Butcher
Certified modification order which includes the legal
27 Jul 2010 10:40:
description, it will serve as a judicial deed and you won't need
this although I am sure it would be nice to finally see his name
To: pegsworld@q.com
Tore Beal-Gwartney
off on the deed." Tore From:t2Wartney<@CoshoLaw.com
Tory, Ifyou will prepare the QUITCLAIM for Dennis Butcher
EMAIL: Butcher v. Butcher
we will have it promptly signed and returned to your office.
To: Tore Gwartney
Sent: Tues, 7- 27, 2010 10:35 am From: Dennis Cain dcain(@beercainlaw.com
000841
c.

07-27-10

utcher
EMAIL RE: Butche
To: tgwartney@CoshoLaw.com
Tore Beal-Gwartney

07-27-10

EMAIL Re: Judgment/ Butcher
Sent: Tue 7/27/10 2:25 PM
To: lburri~ringertlaw.com
WFBMLETTER
WFBM acknowledges being contact/received DOCS
QUITCLAIM DEED
Dennis D. Butcherv. Margaret A. Butcher Case No.: CV-DR
'REc # 110071.113 ·, ~. ... ,
200711861 /CH File No.:20895-001
Sent FAX: QmCLAIM
Faxed requested info to WFHM, Sent FAX to WFBM
DEEDtoWFHM
omCLAIM DEED
LETTERWFHM
RE: Response to request for Mortgage assistance
Called WFIIM LOSS
Status call; I stated I had sent Fax info, according to the
letter received from WF July 27th it should be in the system.
MITIGATION,
Elmer Alvarado@ 3:11PM
Rep checked system, stated, "info is not showing in system yet,
would probably be assigned to Mediator in a few da.vs."
Called WFHM Loss Mitigation, Status call; Rep stated, "Faxed info not in system yet. But
Dalia
svstem does show File as SdllActive in LOSS MITIGATION"
Called WFHM Loss Mitigation
Status call; Rep stated, to "try sending to# 1-800-866-5154"
Mistie Crapsey
need to Fax update info to WFHM Loss Mitigation. Asked if
I could send info by Priority Mail also, to insure it's received.
Sent info to WFHM by PRIORITY MAIL
WFHM PRIORITY MAIL
Sent FAX: OmCLAIM
FAXED copies of paperwork that was sent Priority Mail
DEED
requested info to WFHM Loss Mitigation; including
DIVORCE DECREE AMENDED QmCLAIM DEED, dated: 07-27-10 DIVORCE DECREE
AMENDED filed ADA County: 07-19-10
Sent FAX
FAXED requested info to WFHM
RE-FAXED requested info to WFHM
RE-FAXEDinfo WF
WFHMLETTER
Acknowledges contact/Received Faxed DOCS.
WFHMLETTER
Request for info, in response to Workout Options.
BANKRUPTCY CHAPTER 7
Case# 10-02840-JDP-Discharged on 12-06-10
Margaret Butcher; Reaffirmed
"Property Will Be Retained, Other: Loan Modification
Property Is Not Claimed As Exempt"
loan as instructed by WFHM
Called WFHM BK Dept. left Msg Called LOSS MITIGATION BK TEAM, left mg
Called WFIIM BK Dept. left Msg Called LOSS MITIGATION BK TEAM left mg
Called WFHM BK Dept. left Ms!! Called LOSS MITIGATION BK TEAM left mg
Called WFHM BK Dept. left Msg Called LOSS MITIGATION BK TEAM left mg
Called WFHM, BK Dept.
Called LOSS MITIGATION BK TEAM. Stated, "I had been
@3:48PM
calling and leaving messages for several days, no one retuming
calL Rep stated, "WF can't speak to you because of the BK"
I explained loan was reaffirmed in BK, Sept. 3rd when I had
signed the Bankruptcy papers, I had agreed to do it, as it was
the only way to get the Loan Mod. WFHM threaten to remove
me from the Loan Modification process if I didn't."
Rep stated, " ••• will need WILLING CONSENT"
WFBMLETTER
VERIFIED FAX RECEIVED, Loss Mitigation Dept. 37+n!!s

07-27-10
07-28-10
07-30-10
08-09-10
08-09-10

08-24-10
08-26-10

08-28-10
08-30-10

08-30-10
08-31-10
08-31-10
09-01-10
09-03-10

09-06-10
09-07-10
09-08-10
09-10-10
09-10-10

09-10-10

"Need QUITCLAIM/or
k and to protect house from
Dennis's creditors, was served with judgment he was to pay,
filed day after divorce modl(Amend) was flled, jlling BK this
Friday before gamish paycheck Dennis may still need to sign
paperwork with bank, bank is now aware both he, I will be
filing_ BK soon. Th!J!.. have a Df!Dt (pr that1 I am working_ with
them fwpJIM)"
I sppke with the bank and th!J!.. can still work with me.
From: Peggy Butcher pegsworld@q.com

000842

09-10-10

09-13-10

09-14-10

09-14-10

09-15-10

,~···-

;

09-17-10

09-17-10
09-18-10
09-19-10

09-19-10

09-19-10

09-19-10
09-19-10

CalledWFBM

Status call; Rep states,
ws account refe"ed to as,
'MOTION RELIEF PROCEEDINGS' Asked Rep. "What did
that mean?" Rep. stated, "You need to Call BK Dept/or
answers, call back later in week."
Called WFBM, 800-274-7025
Status call; WFBM BK Dept. line. Rep. stated it, " ••• was
Ben
assign,ed to Ben, now it's assign,ed to Mistie Crapsey in the
Called Mistie Crapsey
Fort Mills, South Carolina offree, that number was
~ 803-396-6412
803-396-6412." I Called Fort Mills, left message.
Called WFHM @11:30 AM
Status Call, "Rep stated system showed, "RECEIVED FAX
"Beginning 8-26-10, Case
INFO"••• as of 8-09-10••. nothing after that date ••.
Closed in Loss Mifigation and
Beginning; 8-26-10 Case Closed in Loss Mifigation; and
Reopened with Bankruptcy
reopened with Bankruptcy Negotiator, Needs to go to
Negotiator" (requests to re-send
'Processor' rather than a 'Negotiator' Asked Rep "Why?"
Paperwork sent PRIORITY
Rep stated," ••• because a Processor has a 'different set of
MAIL, 8128110 FAXED: 8130 &
skills'.•• WFHM needs Authorization to talk to you or your
8131 & WFHM Letter, 9110110
Attorney to continue working on Loan Modification, can send
confirmed receiving)
authorization by EmaiL •• need to send more info"
EMAIL From WFHM: 6:56 PM EMAIL from WFBM to my attorney; Laura Burri,
Shamarra.N.Williams
''WFHM' received request regarding possible Workout Loan
@wellsfargo.com
Modifreation Options. AUTHORIZATION NEEDED"
Shamarra. N.Williams (Instructs attorney to respond to email)
EMAIL sent:. Bl( attorney,
AUTHORIZATION
'~t'aura
~g:~3.8PM
re:
'Affontey'Launt·Bum's, reply,
To: Shamarni.:N~wuliams
"This email is to authorize you to communicate directly with
Ms Butcher about Loss Mifigation"
@wellsfargo.com
Left Voice Mail to
Status call; Left Voice Mail to New Representative/Processor
Shamarra Williams
Shamarra Williams, Assigned to work with on loan
Newly Appointed Design,ated
Modification. Message: "Package sent on 09-17-10"
Possessor 800-416-1472
UPS Tracking# 163842020R8E019337
Called WFHM 800-416-1472
Status call; Left Message; Sent Requested Info, UPS
WFHM: Loss Mitigation Dept.
Status call; Rep. Verified Loss Mitigation Dept. (sent on 8/31)
800-678-7986 Mike Dunaus
Received the Faxed updated info, "Enough to get started"
RECEIVED call: WFHM
WFHM called and left Voice Message, stated number.
Fort Mills, South Carolina office 1-803-578-8609 was a better call back Number.
Caller did not leave (oersonal) name.
Called WFHM 800-416-1472@
Status call, Left massage for Shamarra Williams
5:16 pm, Processor
Shamarra Williams
Called WFHM 803-578-8609 @
Status call Left massage for Shamarra Williams
5:27 pm, Processor
Fort Mills, South Carolina office
Shamarra Williams
Called WFHM 803-578-8609
Left message for Shamarra Williams, Designated Possessor
Fax info to 866-359-7363
Received call: WFHM
Status call; I asked about the payment due dates and amount.
Shamarra Williams
Rep Processor, Williams, advised me to not make payments
Fort Mills, South Carolina offree on the loan while the modification was being processed.
Williams, stated, "I'M GOING ON VACATION,
Call back in a week"

Burri

000843

09-20-10

09-23-10

09-27-10
09-28-10

09-28-10
09-29-10
10-2010
,-

-----~
~O

• • .._::>

CalledWFHM
Daphany

Status call; Explained t
p that the Processor Shamarra
Williams, assigned had gone on vacation. I had been told the
loan Mod. Couldn't be discussed because of BK, but my
attorney had sent it by fax to the Processor who was on
vacation. Rep stated, Authorization (sent on 9/15) does show,
"Open options" (response to email) "Needs another update on
Hardship letter and Financial Worksheet."
NOTICE of MOTION for
No.: 10-02840-JDP Chapter 7 BK,
RELIEF FROM STAY by
"Creditor further seeks relief in order to, at its option, offer,
WELLS FARGO BANK N.A.
provide and enter into any potentialforbearance agreement,
and OPPORTUNITY
loan modification, refinance agreement or other workout Aoss
to OBJECT and for HEARING
mitigation agreement and to contact the Debtor via phone or
ROUTH CRABTREE OLSEN PS written correspondence to offer SUCH ANAGREEMENT,
and LANCE E. OLSON ATT:
WHICH SHALL BE NON-RECOURSE UNLESS INCLUDED
WELLS FARGO BANK
IN A REAFFIRMATIONAGREEMENT."
Called WFHM 1-803-578-8609
Status call Left massage
DOCS Sent Overnight UPS to
Sent Required/Requested DOCS by Overnight UPS to
WFHM, in WFHM Envelope provided
WFHM
Tracking #IZ 020 R8E 01 9337 6384
Status call Left massage, about sent DOCS
Called WFHM 803-578-8609
WFHMLETTER
Customer Account Activity Statement. 06/16/10-01/16/09,
Shows payments were made.
-r:Etmil!
NORTHWEST ·
Called Northwest Trustee In response to Letter; Still states,
[
JRUSTEE SERVICES, INC.
"DATE/TIME: OCT. 2010" but there's NO still no actual
tailed, 425-586-1900 Ex.1953
sale day stated" I told Todd, I had called WFHM and
~poke to Todd Henderson
the system showed it as the JS", but you had told me back in
June it was rescinded.
ALE RESCINDED"
enderson
Todd stated the sale is still RESCINDED. Asked how things
were going. I stated I was assigned a Possessor with WFHM
and working out Loan options.
Called WFHM 803-578-8609
Left massage, Sent DOCS, received?
Called 803-578-8609 10:55AM Left message
Status call; Rep stated, I had to wait to discuss options for
Called, WFHM Mark Johnson
877-820-3186 Ex. 19281
Loan Modification, "after BK is done." I explained I HAD
sent authorizations, loan was reaffirmed when I fil,ed; WFHM
had said it was mandatory to work with Loss Mitigation
Dept. or else I would be removed. I signed my rights for
protection away to do this. Rep stated I need to be "patient."
He " ••• can't do anything until the BK is dischareed."
WFHMLETTER
Notified of Bk discharge. Options available
803-578-8609 @ 4:03 PM
Status call; Left Message
Status call; Left message
803-578-8609 (a), 4:07 PM
803-578-8609 (a), 4:43 PM
Status call; Left massage, Shamara Williams Possessor
Status call; Rep Shamara Williams states it has " •.• it's been
803-578-8609 @ 2:47 PM
assigned to someone else."
803-578-8609 (a), 2:56 PM
Status call; Left Message
Status call; Assigned to Brian Williams on 11-04-10
Called WFHM 800-416-1472@
5:01 PM Jeremiah
ID # QJC, Loss Mitigation screen shows,
" ••• undier review
• ••• readfi
•• "
UNDER REVIEW
tv or dieczsion
READY FOR DECISION
~

-

"~'

f
10-01-10
10-11-10
10-15-10

10-26-10
11-01-10
11-01-10
11-01-10
11-01-10
11-05-10
11-05-10

000844

11-05 -10 cfQll!UY~lIPPhJ~R~ccC·~· ~e_ligg
3 WA! ~QJS!'ERENCE=CAL_l.,,
with Phil, WFHM, 1866-674-6327
from Patrick with NOVA,
though HOPE
1-866-472-4557 Ex: 80634__
Caller :I]) #_ 5~4~P-rBQ:PE~3',
Sent FAX : LOCAL IDAHO
11-06-10
WELLS FARGO BRANCH
11-08-10
RE-FAXED
c:2>::L~~{l;.0~-'2..-~

s:oo:i>M

,->~~~-~-~~'Z;!

11-15-10
11-16-10
12-02-10
12-02-10
12-03-10

12-06-10

12-10-10
12-14-10
12-15-10
12/17/10
12/17/10
12/20/10
12/20/10
12-21-10
12-21-10
12-22-10

BANKRUPTCYCHAPTER7
FILED -Dennis Butcher
RE-FAXED Att: Processor:
Brian Williams
WFHMLETTER
Mailed NEXT DAY AIR UPS
Packai?e to WFHM
Called WFHM.
Marcus 1:24 PM

Online Follow Up Phon
unseling ~'Shows Active in Loss
Mitigation/or Modification" "FaxfromLOCAL WELLS
FARGO BRANCH/or free" HOPE/NOVA: Currant Budget,
ways to increase income, i.e., services: benefits.gov,angelfood
ministries.com, ADA Community Action, eladap.org, 211.org,
211.Idaho.gov, Rx.org, phrma.org, HAFA, take in a renter,
"Home Stay" exchange students to rent rm to. 208-345-2820
HOPE Caller ID# 59450
Faxed requested info to WFHM from Local Idaho Wells
Fargo Branch FAX 17+ Pgs.
RE-FAXED requested info to WFHM from LOCAL
EAGLE IDAHO WELLS FARGO BRANCH,FAX 17+Pgs.
Case#: 10-03738-TLM
Discharged on 03-17-11
RE-FAXED requested info to WFHM

Request to review loan received. Requests info.
MAILED COPIES FAXED, NEXT DAY AIR UPS
Tracking# :lZ 767 E47 01 9403 0607 ID 845 9-50
Status call; Rep states system shows, UPS package was
received, 12-03-10, "Active In Foreclosure-But Actively Being
Reviewed/or Loan Modification •.• Call Loan Modifzcation
Dept on Friday for status on Foreclosure/Loan Modi[zcation"
BANKRUPTCY DISCHARGE
Case# 10-02840-JDP-Filed on 09-03-10
CHAPTER 7 -Margaret
"Property Will Be Retained: Loan Modification Property Is
Butcher
Not Claimed As Exempt"
Sent FAX
FAXED requested info to WFHM
UPDATE WFHM 12+ pgs
Sent FAX
Sent Fax as backup
sent FAX
803-396-6964 @ 4:07 PM
Status call; Left Messa2e
Called WFHM status, Rep. stated, "Not in system yet, call
800-274-7025@ 4:10 PM
back next week. "
803-396-6964 @1:04 PM
Called WFHM status on FAX,
803-396-6964 @1:31 PM
Called WFHM status , Rep stated " ••• to call back next week"
803-396-6964 @10:30 AM
Called WFHM status Left messa2e
803-396-6964@10:21 AM
Called WFHM status , Rep stated " ••• to call back next week"
Received call back from WFHM Status call; Rep stated, " •.• we got papers, I will hear back
from Processor in about two weeks••. maybe send another Fax
Chris
update info to the "Compliance Deot. "just in case"

2011
01-12-11
01-27-11

01-27-11
01-27-11

02-02-11

Sent FAX, requested info WF
Called WFHM,
Shannel

Faxed info, WFHM; Att: COMPLIANCE DEPT
Status call; Rep stated, "System Information shows scanned
into system on 12-31-10••. Active in Chapter 7, but, still shows
ACTIVE in LOSS MITIGATIONfor REVIEW''
Called WFHM status on fax, Rep stated, "Can't see Fax as
Called WF 800-416-1472@ 4:10pm
received yet.•• RE-FAX,.•• it's still in review, be patient"
Called WFHM status on fax, Rep checked system, Gave
Called WFHM 803-396-7196
Fax# 866-359-7363, to " ••• try for Faxing info update
Yolanda
again •.• as it might be a better one."
Faxed additional requested info to WFHM
Sent FAX
000845

02-07-11
02-07-11
02-07-11
02-07-11
02-07-11
02-07-11

02-10-11

02-18-11

02-18-11

02-18-11

02-18-11

raa-o

PM
Called left messages
HOME LOSS PREVENTION
Called left messages (@ 4:00PM and On
HOME LOSS PREVENTION
Called left messages
HOME LOSS PREVENTION
Called left messages
HOME LOSS PREVENTION
Called left messages
Called to inform WFHM I had Faxed additional requested
info to WFBM,from Locm WELLS FARGO Bank, in Eagle,
to WFHM. Rep stated " .•• that the Fax not showing up in the
system doesn't mean it was not received or they lost it ..•.it
takes afew days to be entered into system"
WFHMLETTER
Letter states, ''Barrower failed to send additional, requested
info. As the loan is still active in Bankruptcy,, no other
DECLINED WORKOUT
actions will proceed at this point and we are closing our file."
OPTIONS
Status call, Rep. Confirms, "LETTER OF REMOVAL"
Called WFHM 800-416-1482@
as
of2-10-11 .••Status ofSALE DATE shows,
3:33PM
LETTER:
"SALE RESCINDED"••• in response to an EMAIL sent."
Rep~
stated, "Fax not showing in system."
"LETTER OF REMOVAL"
I explained Faxes had been sent on Feb. 2°d from local Wells
as of: 2-10-11
Fargo branch to WFHM and I had the Log to prove it.
Rep stated, " ••• call back later and check. on 2122 or 23111,
it might not have been entered into system yet"
Called WFHM@3:45 PM
Status call, Rep checked system, stated system does show,
800-416-1482
"NO SALE DATE" because of Faxes sent or maybe because
NO SALE DATE
ofLoan Modification Review "will send Email. Mon, 217Ill
Status call; Explained Faxes had been sent on Feb. 2°d.
Called WFHM @ 4:02 PM
800-416-1472
Rep. stated, "Fax information was not showing in system."
LOST FAX AGAIN
I stated the Fax was sent from local Wells Fargo branch to
. , WFHM and I h~d tl,e ~og tp.1ir9y"J4Joldcti>'REFAX~gaip.::
FAXED from LOCAL EAGLE ."MESS;fGE: MARGARET BUTCHER- WE FAXED THESEi.
DOCUMENTS FROM THE BRANCH ON 217111 TO THE
'
IDAHO WELLS FARGO
Branch to WFHM
FAX NUMBER THAT WAS PROVIDED BY THE
FAX 22+ Pages
'MODIFICATION DEPT. CUSTOMER RECEIVED NOTICE
SAYING LOSS MITIGATION HAD NOT RECEIVED
Duane Stitt, Personal Banker
Local Eagle, Idaho
PAPERWORK AND SO MODIFICATION HAD BEEN
Wells Fargo Branch
JJECLINED. SPOKE WITH PATRICK AT
toss MITIGATION -HE SAID THAT IF WE GET THIS ; ,
FAXED THEN THE MODIFICATION CAN BE
"'I
REACTIVATED. ORIGINAL FAX COVERSHEET
·
CONFIDf;,PAGEINCWDEDIN:rHJS-{4X"
,~
1•
· ==, · ·· • .~ ..•~.·'''"".- ..,:Ir
,_ ·n
·__ ..uane~Sti:""W
. Lt-~._. ,_eIIs-F.a'"""'
......o_,_P,.,erson.aLB-__ jUiAe:f':'
,,,
cEAX RE-FAXED-Paper Work Status call~ spoke to WFHM from local Wells Fargo office of"'
Manager, Wells Fargo Manager Re-Fax paperwork stayed
Re-Faxed From Local Eagle
Idaho Wells Fargo Branch To
on phone until fax received confirmation "Must have gone to
the wrong fax machine and didn't get into system" WFHM on
WFHM FAX Again.
the line, Checks System, states, "Shows received in system as
Neal D. Squires
of2-18-11" "will reopen the process" Instructed to ''wait as it
would be assigned. WFHM will inform me of decision."
Called WFHM 877.-6332
Called 803-396-7196
WFHM Home Loss Prevention
Called 803-396-7196
WFHM Home Loss Prevention
Called 803-396-7196
WFHM Home Loss Prevention
Called 803-396-7196
WFHM Home Loss Prevention
Sent FAX, called
Yolanda Urbon

I

02-23-11

000846

02-23-11

Called WFHM 886363
@ 4:37pm Yolanda Ervin,
Loss Mitigation BK Team
NO SALE DATE
02-23-11
Called WFHM 800-416-1472@
4:38 PM Eric Jenkins
( cSME RESCINJ))J;D
03-17-11
BANKRUPTCY DISCHARGE
CHAPTER 7 - Dennis Butcher
03-23-11
WFHMLETTER

-;

04-01-11

WFHMLETTER

04-01-11
04-01-11
04-01-11

WFHM 803-396-7196 (@1:35 PM
WFHM 800-416-1472 <a21:37 PM
AFFIDAVIT OF CERTIFIED
MAIL Stated as sent on 4-1-11
Pub. 04-15-11 to 04-29-11
Rec. Copy QbQ!ined 8/8 /11
Called WFBM:, Loss Mitigation
Dept. 800-416-1472@2:07 PM

04-01-11

'-·~-;_~~-~:~.~~>

FAX RECEIVED
NO SALE.DATEISSIJED_
~~_.~·'-:"'.c:."' ~-~· __ -'.:'.>:=-- - ____._ ~-:_- ~_,__,

05-16-11

05-18-11

05-18-11

05-18-11

06-21-11

Bal is $29,326.60
AUCTION SALE DATE
Rec. Copy Obtained 8/8 /11
John Browning came to door on
Wed. morning, stated he bought
the house at Auction on 05/16/11.
I stated I was working with
WFHM.on a Loan Modifzcation.
Called North West Trustee
Services, Inc
1-425-586-1900
Called WFBM, 1-800-868-0043
"Wells Fargo Equity Resources"
Linda
Called: 208-888-3188
US Congressmen Raul Labrador
Judith Morbeck
Fax Sent: Att: Judith Morbeck
US Conuessmen Raul Labrador

Status call, Rep. stated l:...lows, still as ACTIVE in LOSS
MITIGATIONfor REVIEW••• NO SALE DATE••• "
Fax to 866-59-5154
Status call, Rep. stated "shows/ax received as of, 02-18-11
"In system, status shows as ~~A.LE RESCINDED" will
EMAIL WFHM••• WILL iE.:tJfiffNpfi.o(fiJ;sffe2 ~~c__
ca~el#: ·ro:.03138~TLM · -_ - '.'--<----- C:T·:- _-:-:·-(5~v.a)11~\ ~
File on 11-15-10 /o. ll.t..hi"r -f\o t Ai·tJ~c+ .t\j,,H· rJi.)W\
"Received notifzcation ofBK, Ch 7 Discharge, Will enforce
lien, will not be held liable for debt in any foreclosure action."
WFHM requested info for Loan Mod I Workout Options.
Acknowledges contact. Loan Modification Workout Options
available. Request for info attached Worksheet.
Status call, Rep stated, "Call 800-416-1472"
Status call, left messa~e
Notarized in WA on 04-04-11/States mailed on March 31-11
SALE DATE: 5- 16-11/ADA County Rec. Date: 5-20-11
REC Inst:l05191493 /Obligation $167,180.46
Rec. Coov Obtained 8/ 8 /11
Called WFBM, Loss Mitigation Dept. concerning the Letter
I received on 4-1-11, requesting information and worksheet,
which I HAD FAXED in numerous times. I stated, "I had
already Faxed updated required info on Feb. 7'1', ltt', and
23rd. From Local Eagle Idaho Wells Fargo Branch, called
WFHM, Loss Mitigation Dept on Feb 23erd, confirmed FAX
RECEIVED by Loss Mitigation Dept. Loss Mitigation Dept.
stated on the 23erd, WFHM Loss Mitigation Dept.
Rep stated, "Will re-open process" system shows/ax received,
no Sale Date issued, will needfax updates as needed••• have
everything needed" (30-60 days) " ••• will be contacted by Loss
Mitigation in a few weeks for decision."
Notarized in WA: 05-18-11
Heather Wesfall assistant VP of NW trustee inc
Notarized 05-20-11 in ADA County
Card Info: First Service Group Real Estate
John Browning, Broker/Owner 10020 W. Fairview
Ave. Suite 102, Boise, Idaho 83704-8574
208.343.9393, 208.850-4044Fax: 208.343.9331,
fsuoup~qwest.net,firstserviceuoup.com

Status call, Rep CONFIRMED FORECLOSURE
will not give any more information, instructed to call
WFHM, at: 1-800-868-0043 for information
Status call, Rep CONFIRMS AUCTION SALE DATE OF
05-16-11 two days ago. Will not say to whom it was sold
or the amount
''Will open investigation, speak to WFHM by Congress office
direct line, and intercede on my behalf with WFHM. Will file
a co1111Jlaint with the Dept of Treasury."
Faxed requested info to the office of 20 pages, including
Authorization to Release Information.
000847

~~

06-21-11

June 22,
2011

ey
Email From: Tori S
Tori.Shockey@mailhouse.gov
To: pegsworld@q.com
Sent: 9:38:41 AM

Letter RCO Routh Crabtree
Olsen, PS dated: 06-20-11
Called: 208-888-3188
US Congressmen Raul Labrador
.Judith Morbeck
From: "Lisa Anderson"
<LisaAnderson@mail.house.gov>
To: pegsworld@q.com
Sent: Wednesday, June 22, 2011
7:50:11 AM
Subject: Office of U.S.
Congressman Labrador
33 East Broad:wqy, Suite 251
Meridian, Idaho 83642
Phone: (208) 888-3188
Fax: (208) 888-0894

http: //labrador.house.gov

07-05-11

07-14-11

William from Freddie Mac
(WILLIAM)
From: LP

To: pegsworld@q.com
July 5, 201112:08 PM
Summons Left
THURSDAY EVENING,
appr.6:00PM.
The woman placed the papers on
top of the car battery, inside the
open hood of the truck he was
working on.

07-15-11

07-18-11

Emailed Called: 208-888-3188
US Congressmen Raul Labrador
.Judith Morbeck
Called: Monday, 07-18-11
208-888-3188 Judith Morbeck
US Conl!ressmen Raul Labrador

"I am sending your file
ur casework director in the
Meridian ojfICe so that she and I can collaborate. Could you
please get the authorization form back to us ASAP so that
we can start an inquiry. Best Wishes, Tori Shockey,"
Constituent Services Specialist Military and Veteran Affairs
Hon. Raul Labrador, 1st District of Idaho
"Relocation Assistance Agreement" Owner not listed
Emily Landi, Paralei?al, signature date: 6-20-11
"It's, "Cash for Keys" "Do not sign, stay in home until
investigation is concluded•.• Heard ofdifficulties from other
homeowners."
Good morning Margaret, Tha1llc you for the opportunity to be
ofservice. I have placed a Congressional Inquiry into Freddie
Mac on your behalf Additionally, I submitted a formal
complaint with the U.S. Department of Treasury/OjfICe of
Thrift Supervision. I anticipate that a response from each
entity will be sent to our office shortly. I will keep you apprised
ofdevelopments as they occur. I appreciate your patience
throughout this process and in the meantime, ifyou have any
questions please contact me. Again, I am thankful for the
opportunity to be ofservice. All my best, Lisa Raye Anderson
Constituent Services Director/Academy Nominations
Coordinator Office of U.S. Congressman Raul R. Labrador
"Dear Ms. Butcher: We are emailing you to confirm receipt of
your inquiry through the office ofRep Raul Labrador. Please
note that we have reviewed the information you provided and
we are working with your servicer to attempt to resolve your
primary issues. Pleasefeelfree to reply to this email ifyou
have any questions or ifyou have additional informadon
about your situation that you feel will he helpful To assure
that responses to this email are accurately received, please
leave the subject line as it appears. Thank you, WILLIAM,
Freddie Mac" Homeowner Assistance Response Team
My teen age son was approached by a woman who said she
was from the bank. She asked if I was at home. He stated I
was not. (I was on a walk at the time) She asked if he lived
here and he stated "No." She asked him what his name was
he said his name was, "Thayne Person," not his real name of
"Jake Butcher." She asked him if he would accept some
papers. He stated, "No, he didn't feel comfortable doing
that" The woman stated, "I just need to leave them with the
house, I 'm just going to leave them here." The woman
placed the papers on top of the car battery, inside the open
hood of the truck he was working on.
Left message concerning Summons

Once I received the Bank filled the summons, Congressmen
Raul Labrador's office could not intervene one a civil
summons is served.

000848

07-19-11

AM
Called: Tuesday @ 1
Comptroller of the Currency
Spoke with
Shawndal Shield
(202) 874-4840
Recorded SUMMONS AND COMPLAINT
Post Foreclosure Eviction
Date:
July-12-11 Complaint For Ejectment and
Notarized Restitution Of Property
Date:
July-06-11
Late
YOU HAVE BEEN SUED BY
evening
THE ABOVE NAMED
of
PLAINTIFF
07-14-11

07-22-11

PHONE CALL from William
FREDDIE MAC
11:23 AMI 11:53AM
1-703-918-8010.
Homeowner Assistance
Response Team

07-22-11

WELLS FARGO dated July
15,2011
Post dated JUL 18. Nicole Fry,

Executive Mortgage
Specialist, Office of the
President, on behalf of Wells
Fargo.
And CC: Office of the

Comptroller ofthe Currency
Case No. 01630763
08-01-11

NOTICE OF APPEARANCE
ADA County Filed
Routh Crabtree Olsen, P.S.

08-01-11

Email received Sub:10512 W.
Achillea St., Star, ID I Our Case
#5444 Date:l Aug 201115:30:17 0700From: elandi@rcolegal.com
To: pegsworld@live.com

May need to contact Co
er Complaint Dept 800-6136743 When Congressman Labrador's Office files complaint
with DEPT of TREASURY, goes to: COMPTROLLER of
the CURRENCY. Will forward info on to Specialist
Manai?er for guidance. Will call back 24-48 hrs.
Date Recorded: Jul 12 2011
CASE NO.: CV OC 1113288
Plaintiff: Federal Home Loan Corporation V.
Defendants: Margaret A. Butcher, Dennis D. Butcher And
Jhn Does 1-10 As Occupants Of The Premises Located AT
10512 W. ACHILLEA ST., STAR ID 83669.
Date: July 12 2011
CASE NO.: CV OC 1113288
Plaintiff: Federal Home Loan Corporation V.
Defendants: Margaret A. Butcher, Dennis D. Butcher And
Jhn Does 1-10 As Occupants Of The Premises Located At
10512 W. Achillea St., Star Id 83669
"There have been some issues with the program.•• Third party
venders are often used to serve summons and may not follow
rules ••• The way the Summons was served might make it not
effective.••sounds like Wells Fargo Home Mortgage is the
servicer of the loan and the property went back to the bank
••• Sounds like its REO (real estate owned) ••• Status; will
continue to work on it••• Will put hold on activity; evictions,
summons etc ••• " William, Freddie Mac
Homeowner Assistance Response Team
Page 2 states: First page of the letter lists the history
(incomplete) by WELLS FARGO. "Our records indicate

that we attempted to contact you on several occasions
between June 12, 2009 and April 13, 2010, to discuss your
account. Specifically, in regards to the additional
documentation needed in order for WFHM to proceed
with your request/or assistance. As ofApril 14, 2010,
WFHM had not received the information required in
order to compete the final review. As a result, the file was
closed on April 14, 2010."
No communication forlO months untrue Statement.
CV OC 1113288 Fee $58.00 + $3.00 Total 61.00
13555 Se 36th St., Suite 300 Bellevue, WA 98006
Copy Served by Certified Mail:
# 7006 2150 0001 5283 4042
"Hi Margaret, I received your answer to the eviction
summons regarding the above referenced property. I
understand you are requesting a 2 week extension to vacate
the property-is that co"ect? Please let me know ifyou are
willing to sign a stipulated agreement to vacate the property
by August 17, 2011." Thank you, Emily Landi Paralegal"
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08-02-11

08-03-11

08-04-11

08-04-11

09-06-11

"Hi Emily, Thank you
rgetting back to me. I am asking for
a 2 week extension in answering to the complaints raised in
the Summons, in order to have reasonable time to get
legal counsel and get legal council up to speed. Can you tell
me if Wells Fargo Home Mortgage is the Servicer of the loan?
fl not, who is or was?', Thank ou, Mar aret Butcher
Email:Date: 3 Aug 201111:48:57 " •.• Yes--the servicer ofyour loan is Wells Fargo. What are
your intensions? Your response was due to be filed by 812111.
From: elandi@rcolegal.com
I can extend this date to 81912011. Thank ou, Emil Landi"
To: e sworld live.com
"ls it possible you could extend a two week extension? Thank
To:elandi@rcolegal.com
you for answering my question. /find this all so confusing as I
From: pegsworld@live.com
am trying to get my affairs in order••. Will you let me know if
Date: Thu 8/04/1112:46 PM
Home Federal Bank, the bank I got my loan through in 05,
And Home Federal Loan who bid on my home, one and the
same or related to each other somehow?" Mar aret Butcher
Hi Margaret, I cannot extend the response date any further: it
From: elandi@rcolegal.com
is 81912011. Ifyou are willing to vacate and need time to find
To: pegsworld@live.com Thu
a new place and move, please let me know so that we can
8/04/1112:48 PM
discuss an a eeable move out date. Em· Landi
Received message from Anthony WFHM Rep. Processing Dept. Investor; Freddie Mac. 32-48
hrs. update system data. Stated the house in REO Dept, no
Peak of Wells Fargo Returned
bid or bid did not go through, lack of funds. I stated if
call at 4:00 PM
FHLC,
who's also Freddie Mac, had no funds to honor bid,
Needed to update financial info
so it goes back to Freddie Mac? (no bid) Was there even an
auction? Rep. Stated, "You haven't made a payment in a
while." I stated "WFHM stopped excepting payments after
HAMP removal and declared default. Recounted events of
being in HAMP 3 times over, including letter from Nicole
Fry, Exec. Mortgage Sp. Office of the President, On Behalf
of Wells Fargo. CC: OCC, Case No. 01630763, in response
to congressional inquiry which states no contact for 10
months...could verify statement as false, 60+ contacts. Rep.
stated, " ••• will need 30 days financial info updating. "You
know it's going to be hard to get the house back, whose
name was the house in?" I stated, in my name, Judicial
deed/quitclaim••. gone to court to amend divorce decree.
Wells Fargo & North West Trustee did not follow Idaho
Statute for a rescinded sale.•. house was not bought by third
party. Would go to court & rescind sale. Rep. Asked who
my lawyer was. Practice out of what state? Call dropped. I
called back, on 425-516-1981. Rep. Stated, "have everything
we need, will hear back in 1-2 wks. From REO Dept."

Request For Extensi
Email Sent: replied:
To elandi@rcolegal.com
Routh Crabtree Olsen, P.S.
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PAYMENT ID.RY

04-27-09

9+ HAMP payment: $696.66
8+ Reg. payment; $1,100. 75
(Full/ Partial, fees, Non-HAMP)
$ 696.66 HAMP
PYMT. 1 HAMP PAYMENT

05-28-09
05-29-09
06-30-09
08-14-09

PYMT 2.
PYMT. 3.
PYMT 4.
PYMT 5.

HAMP PAYMENT
FULL PAYMENT
HAMP PAYMENT
FULL PAYMENT

08-18-09
10-01-09
11-02-09
12-10-09
01-19-10
02-08-10
03-08-10
04-05-10

PYMT 6
PYMT 7
PYMT 8
PYMT 9
PYMT 10
PYMTll
PYMT 12
PYMT 13
PYMT 14
PYMT 15
$15.00
PYMT 16

FULL PAYMENT
HAMP PAYMENT
HAMP PAYMENT
HAMP PAYMENT

04-05-10
04-15-10
04-15-10
06-07-10

06-08-10

06-11-10
2005
2008

2009

2010

HAMP PAYMENT
HAMPPAYMENT
HAMP PAYMENT
FULL PAYMENT
FULL PAYMENT
FULL PAYMENT
"Inspection Fee"
FULL PAYMENT

Called WFHM 1-800-678-7986
Escrow Surplus of $ 1,420.29
Rep "Aimee "
Called WFHM, 1-877-236-6576,
Ex: 1106 Rep ''Nathanial"
PYMT 17 FULL PAYMENT
PYMT 18 PAYMENT

MORTGAGE INTEREST
Beginning
Principle Applied
Ending Balance
Beginning
Principle Applied
Ending Balance
Beginning
Principle Applied
Ending Balance

LOAN # 708.00232726
Total Payments $6839.21+$8806.94 = $16,644.27
Late Fees: $ 338.71
Total amount paid- $16.644.27
$12100.75 REG .Stated Payment
$696.66 +$20.00 late fee, Total:$ 716.16 Customer Account
Activity Statement does not show $20.00 late fee.
Check by phone
Con. # 7085934872 Cleared 04/28/09
$ 696.66 Check by phone Con. # 7087711594 Cleared 05129109
Full House Payment +Escrow Advance
$ 696.66 Check by phone Con.# 7086791993 Cleared 070/1109
$ 111.52, .Check by phone, difference from Escrow
$1,100.75
total Con.# 7087711594 Cleared 8118/09
Full House Payment+ $190.10 Escrow Advance
$ 696.66 Check by phone Con # 7088605860 Cleared 1015109
$ 696.66 Check by phone Con. # 7089297646 Cleared 1113/09
$ 696.66 Check# 2000, Con.# 7080039966 Cleared 12/14/09
$700.00 Wells Fargo, St.# 06352 01 Trans.# 153 0186 Cash
$ 696.66 Check by phone Cleared 02/9/10
$ 696.66 Check by phone Cleared 03/9/l 0
$ 1,100.75
$ 1,100.75 ($2,201.50 Two Payments-Escrow of$ 1,100.75 each)
Bl/Pr.-$170.32, Int.- $740.33, Esw Pd/Bl -$190.10
"Inspection Fee" Out of Escrow Account
$547.34 Payment+ $15.00"lnspection Fee" (escrow account)
+ $318.05 "Late Fees" Total $866.71
Payment, Client# 708, Escrow Surplus of$ 1,420.29.
"Can be applied towards house payment."
$1,100.75 FullMORTGAGEPAYMENT made
Out of Escrow Account, Not reflected in Costumer Account
Activity Statement ending on 06-16-10
$569 27 out of escrow account
INTEREST 6.25%, 30 Yr. CONVENTIONAL
FREDDIE MAC
144,322.26
1,506.67
142,815.61
142,815.61
503.07
142,312.54
142,312.54
339.76
141,972.78

000851

04-18-10

DEFAULT DE

06-29-10
06-16-10
05-16-11
05-16-11

Short Sale pay off
$156,886.47
$155,572.67
Oblii!ation
Obligation
$167,180.46
Sinl!le Accepted Bid $123,000.00
HAMP

#'s
12/14/05

12-29-05

05-16-06

NOTE

2010
02-08-10

$ 696.66

DOCS

INFO

WFHM LOAN# 708-0200232726
LENDER ID #50072784
INVESTOR NO.: 321203593
DEED of TRUST
ORIGINAL TRUSTEE:
BRAD L.WILLIAMS C/OUPF
INC. WASHINGTON CORP
ORIGINAL BENEFACTORY:
HOME FEDERAL BANK
Recording Date: 12/15/2005
ASSIGNMENT DEED of
TRUST HOME FEDERAL
BANK TO ASSIGN AND
TRANSFER TO SECURE THE
PAYMENT OF PROMISSORY
NOTE_LENDER ID# 50072784
ORDER# 50005294145L
WELLS FARGO BANK, N.A.
SECOND DEED OF TRUST
STATE FARM BANK

DOT ORDER# 50005294145L

Purchase Amount: 227,500.00
Down: 80,000.00
Original Loan amount: 147,900.00
County Ast. Value: 2011: $123,100.00
ADA County REC No.: 105191493
Interest 6.25%, 30 Yr. conventional

Assign and Transfer
DEED of TRUST TRANSFERRED to
WELLS FARGO BANK,
Beneficiary DEED OF TRUST
Notarized DEC 29 2005 by
HOME FEDERAL LOANS
ADA REC# 106004483 Date: 01/10/06
Rec. Copy Obtained 8/8 /11
Held by STATE FARM BANK
Dated: 04-28-06, Trustee: M &I Bank, FSB
ADA Rec. 05-16-06, INST.# 106076956
$35,000.00 line of credit
JUNE-14-09 to APRIL-13-10
APRIL of 2009 to JUNE of 2010
Stated WFHM "NO CONTACT" StatedWFHM "NO PAYMENTS"
SHORTING TIME ORDER

ORDER SHORTING TIME
AFFIDAVIT in SUPPORT of
CONTEMPT
04-18-10 DEFALTDEMAND/forLOAN
PAYOFFWFHMLETTER
04-18-10
TRUSTEE SALE GUARANTEE
SCHEDULED DEMAND
for A2 B2 C.
LOAN PAY OFF of $14,253.68.
03-02-10
03-15-10

05-18-10

Amount of In
t $141,972.78
Total Amount Due Lender $ 156,886.47
2006- $1.097.00
2007- $1.083.23 I $1115.93 highest amount
2008- $1 2100.75 /$1115.93 highest amount
2009- $1.100.75/ $1.090.59
2010- $1,053.53
2011- $1.053.53

NOTICE OF INSURANCE
POLICY
FIRST AMERICAN TITLE CO.

Case# CV-DR-2007-11861
To be Held on the 2nd day of March, 2010 at 9am. Dated
this day of February, 2010.
Case# CV-DR-2007-11861
Case# CV-DR-2007-11861
Amount of Interest $141,972.78
Code: 049; File No; 316535
Policy Number: 5002516-1280
Date of Policy: May 182 2010
Amount oflnsurance141,972.78
Total. Amount due to lender $156, 886.47
Premium Amt.: $ 805.00 Name of the Assured: Northwest
Trustee Services, Inc., Routh Crabtree Olson, P.S.
& Wells Fa~o Bank, NA
000852

05-27-10

APPOINTMENT S
SSOR
TRUSTEE : Brad L. Williams
C/O UPF Inc.WASHINGTON
CORP Appoints NORTH WEST
TRUSTEE SERVICES, INC as
SUCCESSOR TRUSTEE
NOTICE OF DEFAULT
WELLS FARGO BANK, NA
HOLDER OF THE BENEFICIAL
under
DEED OF TRUST
Executed by Todd Henderson,
PROOF of PUBLICATION date
06-28 and 07-5, 12, 19, of 2010

05-27-10

06-15-10

06-15-10

06-16-10

06-17-10

07-06-10

POA Recorded : 01-05
# 110000733
Notarized Washington State on 5-27-10
ADA County Rec. Date: 6-01-10
REC # 110050722
Request of Pioneer
Rec. Copy Obtained 8/8 /11
WELLS FARGO BANK, NA (current Beneficiary) the
- HOLDER OF THE BENEFICIAL under DEED of TRUST
Notarized 5- 27-10
ADA County Rec. Date: 6-01-10
States non-payment: April 09 to June 10
Rec. Conv Obtained 8/8 /11
Notarized Washington State: 7-19-10
ADA County Rec. Date: 8-16-10
REC #110075669
Rec. Copy Obtained 8/8 /11
Rec. Copy Obtained 8/8 /11
NOTICE of TRUSTEE'S SALE
"Today's date: June 15, 2010"
Sale Date of 10-15-lO@ll:OOAM
Sale Date of 10-15-10
Rec. Copy Obtained 8/8 /11
Rec. Conv Obtained 8/8 /11
Notarized Washington State on 06-16-10 ADA County Rec.
NOTICE of TRUSTEE'S SALE
10-15-10, Catherine Lyle, states
Date: 8-16-10
she served by registered mail,WA REC #110075667
6-16-10 return receipt
Oblibation $155,572.67
Rec.
Copy Obtained 8/8 /11
Rec. Copy Obtained 8/8 /11
Notarized Idaho State 06-25-10
NOTICE of TRUSTEE'S SALE
ADA County Rec. Date: 8-16-10
Oct 15, 2010 Dominic Menchaca
REC# 110075668
states he served Randy on
Oblibation $ 155,572.67
June 17, 10 @ 9:11am
Rec. Conv Obtained 8/8 /11
Rec. Copy Obtained 8/8 /11
Held by State Farm BANK
SECOND DEED OF TRUST
PAYOFF to STATE FARM
Trustee: M& I Bank, FSB,
Paid off DEED of TRUST as WFHM
BANK
requested/requirement for continuance in
Amount, $ 137.00
----~oan
Modifi~tion Prouam
-- ... ··,-"
:CA.MENDED DIVORCE DECREE /JUDICIAL DEED
MODIFICATION JUDGMENT
1
AND DECREE
'. : ADA County Rec. Date: 07-19-10
f-)
_JUDICIAL DEED
;,.CJIJ?ll,E No: 20895-00lCase # CV-DR-2007-11861
.
- ----·
"'case#
10-02840-.fi>P
BANKRUPTCY CHAPTER 7
Property Will Be Retained:
Margaret Butcher 09-03-10
Loan Modification. Property Is Not Claimed As Exempt
Discharged 12-06-10
Reaffirmed loan in BK
09-23-10 MOTION FOR RELIEF "Creditor further seeks relief in order to, at its option, offer,
provide and enter into any potentialforbearance agreement,
OF STAY
loan modification, refinance agreement or other workout Aoss
FILED BY WFHM, RCO
No.: 10-02840-JDP Chapter 7 BK, mitigation agreement and to contact the Debtor via phone or
written correspondence to offer such an agreement, which
Mortgage loan reaffirmed on
shall be non-recourse unless included in a reaffirmation
09-03-10 by demand of WFHM as
condition of continued negotiations agreement" "Property Will Be Retained, Other: Loan
Modification Property Is Not Claimed As Exempt"
for HAMP.
Authorization to attorneys' on 09-15-10
GRANTED signed 10-14-10 10-18-10
MOTION FOR RELIEF OF
STAY FILED BY WFHM, RCO
-·

07-19-10 '"

~:-~

;:- -

.._- _-:--'... ,, -.;.,:-'-~:.-

~-

~·----

<

-.

1

09-03-10

09-23-10

10-18-10

"

~

-·--

-=--- -----'-'-J-'-

___ ,,_~c,__ o- __ :o_

-,_~,,;_,
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10-15-10
11-15-10

SALE DATE OCT.15 2010
BANKRUPTCY CHAPTER 7
Filed_Dennis Butcherll-15-10
BANKRUPTCY DISCHARGE
CHAPTER 7 -Margaret Butcher

RESCINDED-CANCE.
Case #: 10-03738-TLM/ Discharged on 3-17-11
(no lee:al interest in property as of07-19-10)
12-06-10
Case# 10-02840-JDP-Filed on 9-03-10
Property Will Be Retained: Loan Modification Property Is
Not Claimed As Exempt
03-17-11 BANKRUPTCY DISCHARGE
Case#: 10-03738-TLM
File on 11-15-10
CHAPTER 7 - Dennis Butcher
04-04-11 AFFIDAVIT of CERTIFIED
Notarized Washington State 4-04-11
04-04-11 MAIL
ADA County Rec. Date: 5-20-11
States mail date of 4-01-11, WA
REC #111041753
Rec. Copy Obtained 8/8 /11
SALE DATE: 5-16-11
03-31-11 NOTICE of RE-SCHEDULED
Notarized Washington State 4-29-11
TRUSTEE'S SALE DATE 5-16-11 ADA County Rec. Date: 5-20-11
REC #111041753
Dated 3-31-11
Rec. Conv Obtained 8/8 /11
Rec. Conv Obtained 8/8 /11
Notarized Washington State 4-29-11
04-15-11 PROOF of PUBLICATION
ADA County Rec. Date: 5-20-11
04-22-11 NOTICE of RE-SCHEDULED
REC #111041753
04-29-11 SALE DATE: 5-16-11
Pub. Dates, 4-15, 4-22, 4-29 of 2011 Rec. Conv Obtained 8/8 /11
Notarized Washington State: 5-18-11
05-16-11 RESCHEDULED SALE DATE
ADA County Rec. Date: 5-20-11
SALE DATE: 5-16-11
7023. 7488710200232726
REC# 111041753
Rec. Copy Obtained 8/8 /ll
Rec. Copy Obtained 8/8 /ll
Notarized Washington State: 5-18-11
05-16-11 AFFIDAVIT of COMPLIANCE
ADA County Rec. Date: 5-20-11
"By reason of automatic stay"
Rescheduled Sale Date: 5-16-11
REC# 111041753
BK Case# 10-02840-JDP
(Granted
10-18-10)
Discharged on 12-06-10
Rec. Copy Obtained 8/8 /11
Rec. Coov Obtained 8/8 /11
Notarized Washington State: 5-18-11
05-18-11 TRUSTEE'S DEED
ADA County Rec. Date: 5-20-11
NORTHWEST TRUSTEE
REC# 111041753
SERVICES, INC,
P.O. Box 997,
Grantor's Name & Add.
Federal Home Mortgage Corp.
Bellevue, WA 98009-0997
5000 Plano Parkway
Carrollton, TX 75010-4902
Rec. Copy Obtained 8/8 /11
Rec. Conv Obtained 8/8 /11
Date Recorded: Jul 12 2011
Rec Date: SUMMONS AND COMPLAINT
CASE NO.: CV OC 1113288 Plaintiff: Federal Home Loan
July-12-11 Post Foreclosure Eviction
Corporation V. Defendants: Margaret A. Butcher, Dennis
Not Date: Complaint For Ejectment and
D. Butcher And Jhn Does 1-10 As Occupants Of The
July-06-11 Restitution Of Property
(States Sale Date of May 18, 2011) Premises Located At 10512 W. Achillea St., Star ID 83669.
Plaintiff: Federal Home Loan Corporation V.
YOUHAVEBEENSUEDBY
Late
Defendants: Margaret A. Butcher, Dennis D. Butcher And
evening THE ABOVE NAMED
Jhn Does 1-10, As Occupants Of The Premises Located At
PLAINTIFF. Date: Jul 12 2011
of
10512 W. Achillea St. Star ID 83669
07-14-11 CASE NO.: CV OC 1113288
ADA County, notarized in ADA County I Certified Mail
08-01-11 NOTICE OF APPERANCE
ADA
County, notarized by ADA County notary
08-16-11 ANSWER TO COMPLAINT
Certified Mail
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08-17-11

08-17-11

08-17-11

08-17-11

08- 23-11

09-06-11

APPLICATION FO
JUDGMENT

EFAULT taseNo. CVOC 11132
Notarized 08-17-11
Federal Home Loan Corporation V.
Margaret A. Butcher, Dennis D. Butcher
And Jhn Does 1-10 As Occupants Of The
Premises Located At
10512 W. Achillea St. Star ID 83669
AFFIDVIT OF NON-MILITARY Case No. CVOC 1113288
SERVICE
Notarized 08-17-11
Federal Home Loan Corporation V.
Margaret A. Butcher, Dennis D. Butcher
And Jbn Does 1-10 As Occupants Of The
Premises Located At
10512 W. Achillea St. Star ID 83669
APPLICATION OF DEFAULT
Case No. CVOC 1113288
AND FAILURE TO PLEAD OR
Notarized 08-17-11
OTHERWISE DEFEND
Federal Home Loan Corporation V.
Margaret A. Butcher, Dennis D. Butcher
And Jhn Does 1-10 As Occupants Of The
Premises Located At
10512 W. Achillea St. Star ID 83669
NOTICE OF INTENT TO TAKE Case No. CVOC 1113288
DEFFAULT
Notarized 08-10-11
Federal Home Loan Corporation V.
Margaret A. Butcher, Dennis D. Butcher
And Jhn Does 1-10 As Occupants Of The
Premises Located At
10512 W. Achillea St. Star ID 83669
ORDER DENYING DEFAULT
Case No. CVOC 1113288
JUDGMENT
1. Plaintiffs Motion for default and Judgment is denied.
Defendant filed on Answer on August 16, 2011
I stated "WFHM stopped excepting payments after HAMP
Received message from Anthony
Peak of Wells Fargo Returned
removal and declared default". Recounted events of being in
HAMP 3 times over, including letter from Nicole Fry, Exec.
call at 4:00 PM
Mortgage Sp. Office of the President, On Behalf of Wells
"Needed to update financial info
Fargo. CC: OCC, Case No. 01630763, in response to
WFHM Rep. Processing Dept.
congressional inquiry which states no contact for 10 months.
Investor; Freddie Mac. 32-48 hrs.
..could verify statement as false, 60+ contacts. Rep. stated, "will
update data into system. Stated the
need 30 days.financial info updating." "You know it's going to
house in REO Dept, no bid or bid did be hard to get the house back . .. whose name was the house
not go through, lack offunds".
in? " I stated, "in my name alone, Judicial deed/quitclaim...
gone to court to amend divorce decree '. I stated "the house was
I stated "if FHLC, who's also
Freddie Mac, had no funds to honor not bought by a third party". "Wells Fargo and North West
bid, so it goes back to Freddie Mac? Trustee did not follow Idaho Statute for a rescinded sale....
(no bid) Was there even an auction?" Would go to court & have sale rescinded " Rep. Asked who
Rep. Stated, "You haven't made a
my Lawyer was. "What state did he practice out of?" Call was
payment in a while."
dropped. I called back on 425-516-1981 phone. Rep. Stated,
"have everything we need, will hear back in 1-2 wks. From
REODept."
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EXHIBITB

July 15, 2011
RE:

Loan No. 708-0200232726

I am responding on behalf of Wells Fargo Home Mortgage (WFlfM) to your complaint filled with
the offices of Congressman Rual R Labrador, which they forwarded to the Office of the
Comptroller of the Currency.

a

WFHM services the mortgage on behalf of secondary market investor. Therefore, the assistance
we can provide must not only be in accordance with the terms of the Note and Security Instrument,
but also within the guidelines established by the investor.
During a time of financial hardship, various workout options are made available to our borrowers.
All workout arrangements are based upon a borrower's ability to repay the debt and investor
guidelines at the time our current review is completed. It is WFHM' s practice to explore any
available workout options with our borrowers upon request.
Any workout option. approved is based on the borrower's proof of finical need for assistance, as
well as the ability to afford the approved workout option. WFHM relies on our borrowers to
provide us with complete and accurate financial information.

If a complete financial packet is not received, a thorough review cannot occur and the request for
mortgage assistance will be denied. Also if the review cannot be completed within 30 days,
updated financial information may be requested.
Our records indicate that an acceleration notification was issued on December 14, 2008. This
notice advised the loan needed to be brought current by January 13, 2009, or we would accelerate
the Note.
WFHM started reviewing the loan for potential workout options on February 10, 2009, under the
federal government's Home Affordable Modification Program (HAMP). This program is designed
to assist borrower who are in default or have experienced an event that will jeopardize their ability
to make their mortgage payments on their primary residence.
The financial information provided at the time reflected that your gross monthly income was
$2,246.25 and your monthly expenses were $2,528. 72. This reflected a monthly deficit of
$282.47.
After a thorough review of your financial information, a HAMP Trial Period Plan (Trial Period
Plan) was approved on April 15, 2009. The Trial Period Plan was provided to allow you an
opportunity to make payments at an estimated amount to the payment amount after the HAMP is
processed. The payment scheduled established at that time was as follows:

Trial Period Payment #
1

2
3

Trial Period Payment
$696.66
$696.66
$696.66

Due Date On or Before
05/0112009
06/0112009
07/01/2009

Pg.I
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Our records indicate that we attempted to contact you on several occasions between June 12, 2009
and April 12, 2010, to discuss your account. Specifically, in regards to the additional
documentation needed in order for WFllM to proceed with your request for assistance. As of April
14, 2010, WFHM had not received the information required in order to complete the final review.
As a result, the file was closed on April 14, 20 I 0.
When no retention options are available, it is the practice of WFHM to explore other options to
help you avoid foreclosure, including liquidation. WFHM issued correspondence on April 26,
2010, which provided you with additional information regarding the liquidation process; however,
WFHM had not received the required documentation needed to explore liquidation options we
closed our file on May 11, 2010.
On May 27, 2010, the loan was referred to outside legal counsel to initiate foreclosure
proceedings. The foreclosure action was a direct result of the loan showing due on April I, 2009,
through May I, 20 I 0, mortgage payments.
Another review to explore potential workout options was initiated on August 26, 2010. The
financial information provided at that time reflected that your monthly income was $1,328.47 and
your monthly expenses were $2,254.00. This reflected a monthly deficit of$925.53.
Our records indicate that Margaret A. Butcher filed for Chapter 7 Bankruptcy (Case No. I 0-02840)
protection on September 3, 2010, and that Dennis D. Butcher filed for Chapter 7 Bankruptcy (Case
No. 10-03738) protection on November 15, 2010. Due to filing, the foreclosure proceedings were
suspended.
Due to the bankruptcy status of the loan, we were unable to communicate with you directly
regarding workout options. WFHM needed to receive written consent from your bankruptcy
attorney in order to work with you directly. As written consent was not received, and there was no
response from your attorney, the file was closed on February 10, 2011.
Our records indicate that the above referenced bankruptcy case was discharged on March 17, 2011,
and as a result, the foreclosure proceedings resumed on March 23, 2011.

I can confirm it is our practice to continue working with our borrowers who wish to explore
workout options until the date of a foreclosure sale is held. We may at times agree to postpone the
date of a foreclosure sale as a result of these negotiations; however, foreclosure action is not halted
or suspended until a viable workout option has been approved and the first payment of that plan is
received.
Due to the fact that there had not been a workout option established, WFHM proceeded with all
collections, acceleration and foreclosure activity until the date of the foreclosure sale, which was
held on May 16, 2011. As a result the foreclosure sale is valid and is not being rescinded.
Nicole Fry
Executive Mortgage Specialist, Office of the President
CC. Office of the Comptroller of the Currency
Case No. 01630763

Pg.2
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Lance E Olsen #7106

DerrickJ. o~Neill of Counsel #4021
ROIJ!HCRABTREE OLSEN

300 :Main Street, #150
Boise, Idaho 83702
Telephone: (208) 489-3035
Facsimile: (208) 854-3998
.Ioisen@rcolegal.com
derrick@oneillpllc.com

Attorneys for Wells Fargo Bank, N.A.

UNITED STATES BANKRUPTCY COURT
DISTRICT OF IDAHO
Inre:

CaSe Number 10-02840-JDP

Margaret A Butcher

Chapter?

Debtor.
MOTION FOR REI.IEF FROM STAY BY WELLS FARGO BANK, N.A.

L

Introduction

COMES NOW, Wells Fargo Bank, N.A. ("Creditor") and moves this court for

aD. order

terminating the automatic stay and allowing Creditor to proceed with and complete any and all
contractual and statutory remedies incident to its security interests held in real property
commonly descnOed as 10512 W Achillea St, Star. ID, 83669, ("Property") and legally
j

descn'bed as set forth in the Deed of Trust attached as ExlnoitB to this motion. Creditor :further

seeks relief in order to, at its option, offer, provide and enter into any potential forbearance
agreement, loan modification, refinance agreement or other loan worlcout/loss mitigation
agreement and to contact the Debtor via telephone or written correspondence to offer such an
agreement, which shall be non-r~urse unless included in a reaffirmation agreement Creditor

Motion For Relief From Stay

Paeoe-1

\\eJ'
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EXHIBIT

C22

BELNAP, CURTIS & WILLIAMS, PLLC
ATTORNEYS AT LAW

140 I Shoreline Drive, Suite 2
Post Office Box 7685
Boise, Idaho 83707

Wm. Lyman Belnap
R. Wade Cnrtis
Robert J. Williams

Telephone (208) 345-3333
Facsimile (208) 345-4461

February 19, 2008
Daniel A. Miller
209 West Main Street
Boise, ID 83702
Re:

Butcher vs. Butcher

Dear Dan:
I understand that Dennis Butcher is not timely making the house payments. Peggy has
been receiving calls from Wells Fargo, the mortgage lender. Please have Dennis immediately
pay any house payments that are now due and remain current in the future.
Also, who is the administrator of Dennis' retirement account? Please recall that the
parties are going to split that account. If you can let me know who the administrator is I can put
together the QDRO so that we can get that aspect of this case over with.
_,)

Please do not hesitate to call if you have any questions. Otherwise, I look forward to
receiving the above information concerning the retirement plan.
Thank you.
Very truly yours,

(rjwilliams@belnapcurtis.com)
RJW/kab
Cc:
Ms. Peggy Butcher
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FEDERAL HOUSING FINANCE AGENCY
NEWS RELEASE

Fannie Mae and Freddie Mac to Align Guidelines for Servicing
Delinquent Mortgages
Updated Framework to Include Servicer Incentives and Penalties

For Immediate Release April 28, 2011 Contact: Corinne Russell (202) 414-6921
Stefanie Johnson (202) 414-6376
Fannie Mae and Freddie Mac to Align Guidelines for Servicing Delinquent Mortgages
Updated Framework to Include Servicer Incentives and Penalties
Washington, DC - Federal Housing Finance Agency Acting Director Edward J. DeMarco has
directed Fannie Mae and Freddie Mac (the Enterprises) to align their guidelines for servicing
delinquent mortgages they own or guarantee. The updated framework will establish uniform
servicing requirements as well as monetary incentives for servicers that perform well and penalties
for those that do not. "FHFA's directive to align Enterprise policies for servicing delinquent
mortgages should result in earlier servicer engagement to identify the best solution available for
homeowners, given their individual circumstances," DeMarco said. The updated guidelines also
address the so-called "dual track" by requiring servicers to contact borrowers as soon as they
become delinquent and focus solely on remediating that delinquency.
The foreclosure process may not commence if the borrower and servicer are engaged in a good
faith effort to resolve the delinquency. The servicer must conduct a formal review of each case to
ensure a borrower has been considered for foreclosure alternatives before the loan is referred for
foreclosure. Even after foreclosure processing begins, :financial incentives are provided to
encourage servicers to continue to help borrowers pursue a foreclosure alternative. Consistent with
statements recently issued by federal and state regulators, this initiative is intended to deal with
identified problems in mortgage servicing. The updated framework will streamline and expedite
borrower outreach, align mortgage modification terms and requirements, and establish a consistent
schedule of performance-based incentive payments and penalties. Fannie Mae and Freddie Mac
will each issue detailed guidelines to their servicers in the second and third quarters of 2011.
"Once fully implemented by the servicing industry, the Enterprises' aligned policies should give
homeowners a greater understanding of the process and faster resolution by requiring earlier
contact, more frequent communication, and prompt decisions," said DeMarco. "Equally important,
the newly aligned policies will minimize taxpayer losses by ensuring that Enterprise loans are
serviced efficiently and fairly."
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14

15

Lost/
Missing
Documents

Improper I
Missing
Document
Notice
checkmynpv
.com
NPV Rerun Internal

(1) Determine from the servicer exactly which documents are missing and delivery instructions.
(2) Communicate missing document request to homeowner (or homeowner advocate). If
homeowner (or homeowner advocate) has evidence that these documents were already
received, provide that evidence to servicer for research. If evidence is compelling, require
servicer to provide additional time for document delivery (If servicer refuses, escalate case to
TSY).
(3) If homeowner (or homeowner advocate) acknowledges that documents have not been
provided, facilitate delivery by providing phone number (so homeowner/advocate can contact
servicer directly), fax number, document list, name and phone of Single Point of Contact (if
applicable), and any servicer-specific instructions (for example, that the loan number must be
written on each page).
(4) If homeowner (or homeowner advocate) can deliver documents within 5 business day
window*, follow the 5 business day guidance. Do not concur until the servicer has
demonstrated reasonable effort to obtain necessary documentation. NOTE: If foreclosure sale
date is less than 7 days away, servicer is not required to postpone the sale date.
Same actions as "Lost/Missing Documents" (above) and additionally:
(1) Ensure that servicer sent required notices and adhered to timelines.
(2) If servicer did not adhere to notice or timing guidance, require that servicer retract
inappropriate non-approval notice and give homeowner notice and time to provide documents
(1) Assist caller with usage of website.
(2) Level 1 support: Internal MHA Support Center help provided to caller.
(3) Level 2 support: Refer caller to tech support team (at HSC) or NPV team (MHA-Help).
(1) Re-run NPV. Obtain positive or negative result.
(2) Communicate results to homeowner (or homeowner advocate) and servicer.
(3) If positive, ensure homeowner is considered for a HAMP under MHA guidelines.

Yes

Vl.O Page 6 of I

16 NPV Rerun External

17 Investor
Denial OR
Servicer Not
Participating

(1) Ask servicer to re-run waterfall. Ensure inputs and outcomes are correct.
(2) Communicate to homeowner (or homeowner advocate) that the servicer will be rerunning the
NPV.
(3) If positive, ensure homeowner is considered for a HAMP under MHA guidelines.
(1) Where the servicer claims they are not participating in HAMP, follow the existing process to
confirm if the servicer signed the SPA; where the servicer claims their investor is not
participating, follow the Investor Denial Process.
(2) Validate the investor denial/restriction via established process
(3) Provide Single Point of Contact at the servicer.
(4) Next steps for the homeowner (other options available).
(5) Address any evictions/foreclosure sale dates.
(6) Communicate results of investigation with homeowner (or homeowner advocate), discuss
other options, and close case.
Vl.O Page 7 ofl 1
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18

Imminent
Foreclosure

(1) Determine the flowing:
(a) Date of pend
oreclosure sale
{b) Is the homeowner being evaluated for HAMP, or in a TPP?
{c) Was the homeowner ever evaluated for HAMP? (d) Outcome of evaluation (e) Has the
foreclosure been postponed? If yes, what date? If no, why not?
(2) If homeowner is currently being evaluated or in a TPP, require servicer to delay foreclosure sale
unless there is a legal impediment to do so. Verify accuracy of any legal impediment. Communicate
outcome to homeowner (or homeowner advocate).
(3) If homeowner has not been evaluated for HAMP, determine if homeowner meets basic eligibility
criteria.
(a) If yes, and foreclosure sale is more than 7 business days away, work with homeowner (or
homeowner advocate) to submit Initial Package in accordance with any servicer specific guidelines
and require servicer to suspend sale as necessary to evaluate borrower for HAMP.
(b) If yes, and foreclosure sale is less than 7 business days away, servicer may but is not required to
postpone sale to complete evaluation.
(4) If the homeowner does not meet basic eligibility criteria for HAMP, explain ineligibility, discuss
any other options with homeowner (or homeowner advocate), and close case.
(5) If homeowner was previously evaluated for HAMP and determined to be ineligible, ensure that
an appropriate Non Approval Notice was sent and whether the homeowner (or homeowner
advocate) disputed the outcome within the appropriate timeframe.
(6) As appropriate, confirm in writing that a pending foreclosure sale will be postponed until
evaluation is complete and TPP or Non Approval Notice is sent to homeowner (or homeowner
advocate}.
Vl.O Page 8 of 11

19

Inappropriate
Foreclosure
Sale

(1) Confirm that a foreclosure sale has taken place and the status of any pending eviction action. If
the homeowner is still occupying the property, require the servicer to postpone any eviction action
until the disputed foreclosure is resolved.
(2} Require the servicer to provide a detailed timeline of events that took place from first
delinquency to foreclosure sale, including:
(a} Proper solicitation and right party contact.
(b) Foreclosure was not initiated until after the reasonable effort requirement was satisfied.
(c} Confirm Non Approval Notice was sent (if applicable} and homeowner had appropriate
response time (if homeowner/advocate submitted Initial Package).
(d) Confirm that servicer completed a pre-foreclosure certification.
(3) If a program violation is identified and the homeowner is still in the property, require the
servicer to stop any unlawful detainer action, evaluate the homeowner for HAMP, and rescind the
foreclosure sale. Notify Treasury Policy and MHA-C.
(4} If a program violation is identified and the homeowner is no longer in the property, require the
servicer to evaluate the homeowner for HAMP, and if eligible, rescind foreclosure sale.
(S} If it is not possible to rescind the sale, require servicer to submit proposal for compensating the
homeowner (may need to be escalated to Treasury). Notify Treasury Policy and MHA-C of program
violation.
(6) Confirm (in writing) that the servicer has agreed to rescind the foreclosure sale or make other
financial settlement prior to closing case.
NOTE: Case does not need to be open during the rescission process (legal process). Howeve~ proof
is needed that servicer has agreed to rescind the sale. Ensure servicer has credited homeowner's
account for any incurred rescission fees and costs. Homeowner should not be accountable for these
fees and costs.
Vl.O Page 9 of 11
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20 Unresponsive
Servicer OR
Homeowner
Needs Contact
Info

(1) Engage servicer. provide contact number to homeownlll>ridge communication gap). If
Servicer has assigne
Single Point of Contact, provide this inftllrnation to homeowner (or
homeowner advocate).
(2) Do not close case until a confirmation has been obtained that homeowner (or homeowner
advocate) has connected with Single Point of Contact (or non-responsive). Ensure servicer responds
as per MHA guidelines.

21 Upfront Fees

(1) Obtain evidence from homeowner (or homeowner advocate) of fees being charged.
(2) Confirm fees with servicer. If there is an explanation within policy guidance, discuss with
homeowner {or homeowner advocate). If not, require servicer to remove all upfront fees.
(3) Obtain confirmation in writing before communicating outcome to homeowner {or homeowner
advocate) and closing case.

22 Homeowner (1) Advise homeowner that they are NOT required to miss a payment. (However, if they are current,
Advised to
advise homeowner that they will be reviewed against imminent default criteria.)
Miss Payment (2) Obtain evidence that homeowner was advised to miss payment(s)) including name and contact
phone number of servicer's representative.
{3) Confirm with servicer.
a) If servicer acknowledges error, require servicer to communicate correct status to homeowner {or
homeowner advocate).
(b) lfservicer denies allegation, communicate misunderstanding to homeowner (or homeowner
advocate), discuss next required actions before closing case.

23 Non

(1) Obtain timeline from servicer. Reconcile timeline with homeowner.

Compliance
(2) Confirm whether or not servicer violated program guidelines.
with Timelines {a) If no violation has occurred, ask if servicer will give homeowner additional time (not required to
do so).
(b) If a violation has occurred, require servicer to complete or re-open the case and process
in adherence with timelines. Report violation to Treasury Policy and MHA-C.
(3) Communicate outcome with homeowner (or homeowner advocate) before closing case.
Vl 0 Page 10 of 11

24

Not
Assessed for
All
Applicable
Programs

(1) Obtain timeline from servicer. Reconcile timeline with homeowner.
(2) Confirm whether or not servicer did evaluate homeowner for all applicable programs (proprietary
modification, HAFA, DIL, UP, HAMP). If no, why not? (Note: Servicers are not required to keep us
informed of status on proprietary products.)
(3) If the homeowner has not been evaluated for all applicable programs, servicer should delay any
foreclosure action until homeowner is evaluated.
(4) Communicate outcome with homeowner (or homeowner advocate) before closing case.

25

TSY Referrals

A case should be referred to Treasury if:
(1) The servicer and the HSC Escalation Specialist cannot agree on a policy interpretation.
(2) The servicer and the HSC Escalation Specialist cannot agree on the appropriate outcome.
(3) A foreclosure sale has occurred in error and the resolution offered by the servicer is considered by
the Escalation Specialist to be inadequate.

* "5 Business Days" = It is the servicer's responsibility to attempt to contact and obtain the necessary documentation from the homeowner prior
to sending the Servicer Case Resolution Form to the Support Center. If the servicer would like assistance from the Support Center to contact
the homeowner, they may request assistance in writing. The servicer should use reasonable effort to obtain necessary documentation. To
demonstrate the servicer has made reasonable effort, the best practice is as follows: If the servicer (or Support Center) is able to reach the
homeowner and arrange for the documents to be submitted within 5 business days (e.g., if homeowner is reached on business day one, then
homeowner has until business day 5 to return documents; if homeowner is reached on business day 3, then homeowner tias 2 business days to
return documents, etc.), then the servicer should send the Servicer Case Resolution Form on the date the documents are received. If the
servicer (or Support Center) is not able to reach the homeowner in five business days or the documents are not returned by the homeowner by
the specified date, the servicer should send a letter to the homeowner and then send the Servicer Case Resolution Form to the Support Center.
In addition, if during the 5 business days the servicer (or Support Center) makes contact with the homeowner, and the homeowner indicates
he/she is not able to send the documents within five business days, the servicer may send the Servicer Case Resolution Form to the Support
Center indicating the contact and conversation regarding documentation with the homeowner. In the event that the servicer has established a
future date for the homeowner to send in documents outside of the 5 business day window, the Servicer Case Resolution Form should always
indicate the efforts made o contact the homeowner and the agreed upon date by which the documents will be returned. Upon receipt of the
Servicer Case Resolution Form, the Support Centers will follow the current process to respond to the Servicer Case Resolution Form within two
business davs.
Vl.O Page 11 of 11
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Freddie
Mac

We make home possible

Servicing Alignment Initiative
Overview for Freddie Mac Servicers

Consistent
requirements and
processes for
servicing delinquent
mortgages

Freddie Mac is implementing a new set of mortgage loan servicing
and delinquency management requirements that put into practice
our goal of quality servicing. The new requirements are consistent
with the joint-GSE Servicing Alignment Initiative, and streamline and
simplify servicing processes to help Servicers more effectively
contact delinquent borrowers, determine eligibility for a workout
option, and offer foreclosure alternatives to struggling homeowners.

• Borrower Contact

•

Servicers evaluate borrowers simultaneously for the
Home Affordable Modification program (HAMP), Home
Affordable Foreclosure Alternatives (HAFA), and all other
available foreclosure alternatives.

•

Consistent with our comprehensive approach to
performance management and our vision for the Freddie
Mac Servicing Success Program, we emphasize early
borrower intervention, receipt of complete Borrower
Response Packages, and successful workout resolutions
by paying incentives. Compensatory fees will be
assessed for not meeting performance benchmarks.

•

There is a standard borrower solicitation and response
package for borrowers to request consideration for all
workout or foreclosure avoidance solutions.

•

A new mortgage modification, the Freddie Mac Standard
Modification, will replace our current "classic" mortgage
modification, and includes additional borrower eligibility
and underwriting requirements for borrowers who are
ineligible for HAMP.

•. Earlier and more frequent borrower contact.
• New standards and time lines for borrower calls and call
center activities.
• Aligned requirements for quality right party contact.
• Delinquency Management
• Consistent written communications, notification and
respqnse time lines, and borrower solicitation and response
packages.
• A standard process for reviewing and escalating borrower
complaints and disputes.
• Encourages and fully supports Servicers who have or will
implement single point of contact models for the purpose of
achieving contact continuity throughout the delinquency
process.
• Loan Modifications
• A new modification solution with aligned general
requirements, trial period, and modification terms.
• Foreclosure Time Lines
• Uniform time lines for the processing of foreclosures from
referral to an attorney/trustee through the date of sale.
• Standardized requirements for the assessment of
compensatory fees for foreclosure time line violations.

www.FreddieMac.com

Publication Number 887
November 2011

The information in this document is not a replacement or
substitute for information found in the Single-Family Sellar/
Setvicar Guide and/or the terms of your Master Agreement
and/or Master Commitment
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Quality Right Party
Contact

• QRPC occurs when a Servicer establishes a rapport with the borrower expressing empathy and a
desire to help identify and discuss with the borrower, co-borrower or trusted advisor, such as a housing
counselor, the most appropriate options for delinquency resolution. To meet the requirements
Servicers must make every attempt to achieve QRPC by:
•
Determining the reason for the delinquency and whether it is temporary or permanent
•
Determining whether the borrower has vacated or plans to vacate the property
•
Determining the borrower's current perception of his/her financial circumstances and ability to
repay the debt
•
Setting payment expectations and educating the borrower on the availability of foreclosure
alternative solutions
•
Obtaining a commitment from the borrower to either resolve the delinquency through traditional
methods (paying the total delinquent amount) or engage in a foreclosure alternative solution
• Benchmarks measure and monitor when effective quality right party contact is achieved.
• The aouality Right Party Contact Monthly Monitoring Report, D available in December 2011 in Default
Reporting ManagerSM, will indicate how well a Servicer achieved the quality right party contact
benchmark of at least 60% on its 120-day delinquent Freddie Mac portfolio.
• Freddie Mac encourages and fully supports Servicers who have or will implement single point of
contact models for the purpose of achieving contact continuity throughout the delinquency process.
• Contact can be made by telephone, e-mail, Web portal, standard mail, or face to face.

Call Center Benchmarks
and Collection Calls

• To the extent a Servicer maintains a call center, uniform standards for contact method service levels
include:
•
Speed to answer
•
Abandon rate
•
Blockage rate
•
Live chats
•
E-mail responses
• Collection calls may start on day three of delinquency, but must begin no later than day 36 of
delinquency, and must be tailored appropriately based on the risk characteristics of the mortgage, each
borrower's level of delinquency, previous payment habits, and other minimum contact requirements.
Time lines for follow-up calls during the delinquency process are defined.
•
Servicers may use the results of a collection and loss mitigation tool to assist in tailoring their
collection and solicitation efforts.
• Call campaigns continue every three days throughout the foreclosure process until:
•
Quality right party contact is established and the Servicer determines the borrower is not
interested in an alternative to foreclosure,
•
Delinquency is cured,
•
Quality right party contact is established and the Servicer obtains a promise to pay the delinquent
amount by a specified date (not to exceed 30 days) from the borrower,
•
Complete Borrower Response Package is received, or
•
Borrower enters into a repayment plan or forbearance agreement.

Borrower Solicitation
Package

• There are standard Borrower Solicitation Package requirements for documentation that must be sent to
a borrower, including:
•
A Uniform Borrower Assistance Form (includes certified financial information and reasons for
hardship)
•
A borrower checklist
•
A solicitation letter
•
A FAQ document
•
An important notices section
•
IRS Form 4506-EZ or IRS Form 4506-T
., Servicers will use this package to evaluate a borrower for all workout or foreclosure avoidance
solutions, including a HAMP modification, Freddie Mac modification, short sale, or other solution.
• Spanish translations for certain borrower solicitation documents are available to assist solicitation
efforts. Servicers may use the Spanish translations to support their efforts to obtain the required
completed and signed English-language documents from the borrower.
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Disclosures and Written
Communications

• There is a requirement for Servicers to consistently acknowledge certain events to borrowers at
specified time periods, including receipt of a borrower's Borrower Response Package.
Acknowledgment includes notices to borrowers about the evaluation process and time line, an
explanation of the foreclosure process, and instances in which foreclosure actions may not be halted.
• There are content and timing requirements for the following:
• Late notices and reminder letters
Incomplete information notices
• Evaluation notices, which provide the decision to the borrower
• Breach letters
• Solicitation during the foreclosure process

.

Documentation
• There are revised and standardized income and hardship documentation requirements for HAMP and
Requirements for Income
non-HAMP modifications.
and Hardship
• We replaced our existing "involuntary inability to pay" requirements with a new requirement that a
hardship must be currently causing, or expected to cause, either a long-term or permanent decrease in
the borrower's income or an increase in the borrower's expenses.
Delinquency Time Line

• Consistent requirements apply for managing a delinquency, including:
• Collection calls
• Late notices and reminder letters
• Property inspections
• Borrower solicitation
• Disclosures and written communications
• Evaluation notices
Pre-referral and pre-foreclosure sale account review
• Foreclosure referral

.

Case Escalation

• "Escalated caseD has a uniform definition. There are unified structures and requirements for developing
and implementing a process for reviewing and responding to borrower complaints that rise to the level
of an escalated case, including :
• Requirements for Servicers to develop and implement a process for reviewing borrower inquiries
and complaints and escalating disputes.
• Requirements that Servicer staff providing resolution on an escalated case is independent from
the personnel that initially handled/processed the original borrower decision.
• Time lines for review and response, including acknowledging to the borrower a receipt of an
escalated case within three business days, and adhering to a 30-day maximum total time to
resolve an escalated case.
• Requirements for information to be included in the acknowledgment of a case and other written
communications with the borrower.
• Escalated case activity must be reported to Freddie Mac monthly.

Freddie Mac Standard
Modification

• The new Standard Modification:
• Helps borrowers who are either 60 days or more delinquent; or current or less than 60 days
delinquent, occupy the property as their primary residence, and determined to be in imminent
default. Eligible borrowers must also be ineligible for HAMP, demonstrate an eligible hardship,
and have verifiable income available.
• Reduces the mortgage's current principal and interest payment by at least 10 percent
• Requires a trial period during which the borrower must remit the estimated new monthly
payments. Servicers enter into a trial period plan with the borrower, and upon successful
completion of the trial period, the borrower and Servicer will enter into a modification agreement.
Replaces the current Freddie Mac classic modification offering available in Sing/e-Famw
Seller/Servicer Guide (Guide) Chapter B65, Worl<out Options, and Workout Prospector .
• For complete requirements, refer to Guide Chapter 865, Worl<out Options.

.

Documentation

• A standard Borrower Assistance Form and associated documentation will be used to solicit and
evaluate borrowers for all available modifications.
• All borrowers must provide a signed and completed IRS Form 4506T-EZ or Form 4506-T and required
income and hardship documentation as part of the Borrower Response Package they return to their
Servicer.
• New borrower solicitation documentation will replace the current solicitation documentation used for
HAMP.
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•
Time Lines for Referrals
to Foreclosure and
Foreclosure Sales

:>'

• State foreclosure time lines cover the time from the due date of last paid installment (DDLPI) through
the date of foreclosure sale.
• Foreclosure time lines are published in Guide Exhibit 83.

Standardized Exceptions • There are uniform standards for allowing additional time delays due to:
•
Bankruptcy
•
Probate
•
Military indulgence
•
Contested foreclosure
•
Loans under HAMP review or in HAMP trial period plans
• Refer to Guide Exhibit 83A for the manner in which Freddie Mac calculates the additional time granted
for each of the allowable delays.
Designated Counsel

• Servicers are responsible for time lines when a firm in our Designated Counsel Program conducts the
foreclosure.

Borrower Response
Package Benchmarks,
Incentives, and
Compensatory Fees

• To encourage early intervention with borrowers, we set performance benchmarks, incentives, and
compensatory fees to appropriately:
•
Compensate eligible Servicers for meeting quality benchmarks for receipt of complete Borrower
Response Packages.
•
Assess compensatory fees for a Servicer's failure to meet defined loss-mitigation metrics and
foreclosure time lines.
• Looking at the population of borrowers who become 60 days delinquent as of the beginning of a month,
we measure Freddie Mac Servicers at the end of a six-month period to determine how many of these
borrowers:
•
Deliver complete Borrower Response Packages,
•
Become current or pays off, or
•
Become less than 60 days delinquent.
• We set performance benchmarks based on how many complete Borrower Response Packages you
receive from the percentage of the tracked population of borrowers.
•
A performance benchmark of 50 percent
•
An incentive benchmark of 60 percent
5
•The "BRP Monthly Progress Report," available in December 2011 in Default Reporting Manager M, will
reflect your monthly performance for receipt of complete Borrower Response packages.
• We pay a $500 incentive for each complete package received if a Servicer meets or exceeds the 60
percent incentive benchmark.
• We assess a $500 compensatory fee for each package not received that would have brought a
Servicer to the 50 percent benchmark.
• Servicers will not receive an incentive or be assessed a compensatory fee if the percentage for
completed Borrower Response Packages for 60+ delinquent borrowers fall between the 50 percent and
less than 60 percent benchmarks.
• Freddie Mac strongly urges Servicers to work closely with HUD-approved housing counseling
organizations, including paying appropriate incentives and compensation to housing counselors for
their role in delivering complete Borrower Response Packages.

Workout Incentives and
Compensatory Fees

• Servicers will receive incentives for successfully settled Standard Modifications based on the term of
delinquency when the trial period plan starts:
•
$1,600 for each settled Standard Modification for mortgages that are less than or equal to 120
days delinquent (less than or equal to 150 days from the DDLPI)
•
$1,200 for each settled Standard Modification for mortgages that are 121-210 days delinquent
(151-240 days from DDLPI)
•
$400 for each settled Standard Modification for mortgages that are greater than 210 days
delinquent (greater than 240 days from DDLPI)
• Servicers are required to settle a Standard Modification successfully by complying with all eligibility,
underwriting, documentation, closing, and reporting requirements, including submitting accurate closing
data to Freddie Mac, within two months after the trial period ends to be eligible to receive the financial
incentives.
• Servicer incentives for completed HAMP modifications align with the Standard Modification's threetiered incentive structure.
• Settled workout incentives for existing Freddie Mac workout solutions, HAFA and non-HAFA short
sales, HAFA and non-HAFA deeds-in-lieu, and repayment plans remain unchanged.
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•
Compensatory Fees for
Foreclosure Time Line
Violations

• Standardized requirements apply for determining whether compensatory fees will be assessed for
failure to comply with foreclosure time line standards.
• Compensatory fees will be calculated using the following uniform calculation: Unpaid Principal Balance
(UPB) x Accounting Net Yield (ANY) / 365 * Number of days over the overall allowed State foreclosure
time line. The number of days over the overall allowed State foreclosure time line is the actual number
of days from the DDLPI to foreclosure sale - (State foreclosure time line (DDLPI to sale) +Any allowed
delay days).
• Servicers are subject to compensatory fee assessments for delayed foreclosure sales conducted by
designated counsel.
• Netting is not allowed; foreclosure sales completed under the foreclosure time line cannot offset loans
exceeding the time line.
• Compensatory fees will not be issued if a Servicer's aggregate amount of monthly foreclosure time line
compensatory fees is below $1,000.

Effective Dates

• Freddie Mac Servicers are required to meet new servicing requirements for borrower contact,
delinquency management, foreclosure time lines, and inc!entives and compensatory fees by October 1,
2011.
• Revised state foreclosure time lines and compensatory fees measurements are in effect for mortgages
referred to foreclosure on or after October 1, 2011.
• Servicers must begin evaluating new borrowers for a Standard Modification beginning January 1, 2012.
•
Servicers may begin evaluating new borrowers prior to January 1, 2012, provided the:
o Trial period plans do not start earlier than October 1, 2011.
o Servicer has the capability to report the trial period plan in accordance with the Guide~
o
Permanent Standard Modifications have a first modified payment due date of January 1,
2012, or later.
•
All classic modifications under Guide Chapter B65 and Workout Prospector must be approved by
December 31, 2011, and settled by February 28, 2012.
•
Once a Servicer begins evaluating borrowers for the Standard Modification, they must stop
soliciting and evaluating borrowers for the classic modification.

Training and Resources

• Visit the Freddie Mac Leaming Center for training opportunities and resources:

•
•
• Borrower
• Refer to the following Guide Bulletins:

available on Freddie Mac.com.

•
•
•
For More Information:
Contact your Freddie Mac representative
Call 800-FREDDIE
Visit Freddie Mac's
Visit the

The SeNicer understands that this document may not incorporate every requirement under the SeNicing Alignment Initiative, and that
this document is not to be relied on as a replacement or substitute for the information contained in the Single-Family Sel/er/SeNicer
Guide (Guide) or Guide Bulletin. The SeNicer is responsible for complying with the requirements of the Guide and relevant Guide
Bulletin(s), notwithstanding the extent to which they may be inconsistent with this document.
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•

•

Q1109. Are audited profit and loss (P&L} statements required when verifying income for HAMP?
Audited P&L statements are NOT required for HAMP.

Q1110. If a borrower makes the existing contractual monthly payment rather than the trial period
payment during the trial period, should the servicer accept the higher payment from the
borrower, depositing the difference in a suspense account?
A borrower must make the trial period payments when due as indicated in the trial period plan
during the trial payment period. Shourd a borrower make their contractual monthly payment
r~ther than their trial period payment, the servicer must apply the contractual monthly payment
in accordance with the borrower's current loan documents. If the application of the contractual
payment resul~s in the borrower being in a current status, the servicer must advise the borrower
that a new trial period plan must be prepared and the borrower must restart the trial period.

'l

Q1111. Can a borrower qualify for HAMP if the mortgage loan is currently in the redemption period
after a foreclosure sale?

0

The answer to. this question is dependent on the amount of time remaining in the redemption
period and other legal requirements of the state in which the property is located. When
permissible under state law, the servicer should, on a case-by-case basis, seek Fannie Mae
approval prior to evaluating a borrower for HAMP during a redemption period.

Q1112. If borrowers who are unrelated by marriage, cMI union or similar domestic partnership
under applicable law purchased their home together and one borrower has vacated the
property, is the occupying co-borrow~r eligible to apply for HAMP?
Yes, the occupying co-borrower may pursue HAMP if a quitclaim deed evidencing that the nonoccupying co-borrower has relinquished all rights to the property has been recorded. In cases
where borrowers who are unrelated by marriage, civil union or similar domestic partnership and
either borrower or co-borrower relinquish all rights to the property securing the mortgage loan
through a recorded quitclaim deed, the non-occupying borrower that has relinquished property
rights is not required to provide income documentation or to sign the HAMP documents but
remains liable for the outstanding mortgage debt.

\

Q1113. Servicing Guide Announcement 09..31 requires ea Sl!rvicer to use a recent credit report to
verify that the property securing the mortgage loan is the borrower's primary residence.
Is it acceptable to confirm the borrower's primary residence with other forms of
documentation besides the credit report?
In all cases, a servicer must obtain a credit report to verify that the property securing the
mortgage is the borrower's primary residence. If the credit report does not support. the
borrower's certification that the property securing the mortgage loan is the borrower's principal ... residence, the servicer must use other documentation, such as a federal income tax return or
utility bill, to reconcile the inconsistency. This additional due diligence on the part of the servicer
must be documented in the loan file/servicing system for compliance review purposes.

V·
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Q1305. If the borrower tiles for bankruptcy protection during the trial period, is the trial
period plan canceled automatically or is a servicer required to continue to work with the
borrower?
r--·-~ "-~-- -~ "~- ··--~~---"--~-~c---~ -.
>-.

:ijq_q~w:~rswho file bankruptcy during the trial pe~od remain eligible for a HAMP modification
provided they m'ake rurofllie fequrrcif paymeiitS in-·a,-i:imefy- fasliiori;-'are otliefWiseiif -' - - ·
compliance with the trial period plan and the certifications set forth in the Hardship Affidavit or
the MHA Request for Modification and Affidavi~ as applicable, remain true and correct. The
servicer and its bankruptcy counsel must work with the borrower and the borrower's bankruptcy
counsel to obtain any required court approvals of the modification. A borrower actively involved
~ in a bankruptcy proceeding prior to being placed in HAMP is eligible for HAMP at the servicer' s
discretion. If a servicer provides an offer under HAMP to a borrower that is involved in an active
bankruptcy case,_ th~ servicer must work with the borrower or borrower's counsel to obtain all
necessary approvals-from the ba.Dkriiptcy court:

Q1306. How should servicers address loan documents that did not include standard escrow
provisions?
Servicers must replace Section 4.D. of the Home Affordable Modification Agreement with
industry standard escrow account provisions that are comparable to the ·escrow account
provisions found in the Fannie Mae/Freddie Mac uniform instruments.
In addition, if the servicer uses a Home Affordable Modification Trial Period Plan (Fannie
Mae/Freddie Mac Uniform Instrument, Form 3156) (the ''Trial Period Plan"), the servicer must
insert the following language at the end of section 4.C. of the Trial Period Plan: "Unless the
Lender determines that an Escrow Account may not be established in connection with the , :
mortgage loan under applicable law, this Plan c<;>nstitutes notice that the Lender's waiver as to
payment of Escrow Items, if any, has been revoked, and I have been advised of the amoQnt
needed to fund my Escrow Account. If the Loan Documents do not currently have Escrow
Account provisions comparable to those in the Ffumie Mae/Freddie Mac Uniform Security
b;istruments, such Escrow Account provisions comparable to the Escrow Account provisions in
the Fannie Mae/Freddie Mac Uniform Instrument for the state in which the property is located,
·e
shall be added in the Modification Agreement."
.,

Q1307. Are servicers permitted to insert conditional language in the Home Affordable
Modification Trial Period Plan and the Home Affordable Modification Agreement to avoid
having to review each set of base loan documents to determine if they c<;>ntain
prepayment or assumption provisions or, in order to retain first lien position. require
subordination agreeme~ts and/or title policy endorsements?
_The Home Affordable Modification Trial Period Plan (Form #3156) and the Home Affordable
Modification Agreement (Form #3157), currently available at
https://www.efanniemae.com/sf/formsdocs/documents/specialpurpose/, have been updated to _
include the necessary conditional language.
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Supplemental Documentation-Frequently Asked Questions Home Affordable Modification
Program 2009 ... 2010 Conversion Campaign January 6, 2010
Q0106.-01 If a borrower did not make all required trial period payments by the end of the original
trial period, but was nevertheless granted a Trial Period Extension under HAMP Waiver
#20090803, as amended, may the borrower be offered a permanent HAMP modification if the
borrower is otherwise eligible and makes all required trial period payments by the end of the Trial
Period Extension?
Yes. HAMP Waiver #20090803 required that a borrower make all original trial period payments by the
end of the original trial period to qualify for a Trial Period Extension. Notwithstanding this
requirement, a borrower who received a Trial Period Extension without making all of the original trial
period payments by the end of the original trial period may be offered a permanent HAMP modification
as long as: (i) the borrower makes all required trial period payments by the end of the Trial Period
Extension; and (ii) the borrower is otherwise eligible under HAMP.

December 30, 2009
Ql230.-01 During the temporary review period required under Supplemental Directive 09.-10, are
the borrower notification requirements of Supplemental Directive 09.-08 suspended for borrowers
who have been evaluated and determined to be ineligible for HAMP for reasons other than
property ineligibility?
During the temporary review period required under Supplemental Directive 09...10, servicers must send
a non...approval notice that complies with the requirements of Supplemental Directive 09 . . os to a
borrower who has submitted all required documents and trial payments and who has been determined
to be ineligible because the property is (a) not the borrower's principal residence, (b) vacant or
condemned, or (c) more than four dwelling units. In addition, servicers should cancel these trial
modifications from the Treasury system of record.
During the temporary review period required under Supplemental Directive 09. .10, borrowers who have
submitted all required documents and trial payments and who have been determined to be ineligible for
any reason other than property ineligibility must be sent a notice similar to the following:
Based on our preliminary review, you may not be eligible for HAMP because [insert reason for non. .
approval as per Supplemental Directive 09 ... 08). However, at the direction of the Treasury Department,
your mortgage loan has been placed in a review period until January 31, 2010. During this time you
should continue to make your trial period payments. If you believe the information used in our

000871

al~-C

-l!-!.
. .
. t h at we
• may not
. h ave cons1"dered,
pra..u1lillary
review
is
mcorrect• or you h ave adeli.
non llllormanon

please contact us immediately at [XXX~XXX~XXXX] but no later than [insert date that is 30 days from
the date of this notice]. The notice should clearly state that the borrower will continue to be considered
for HAMP through the later ofJanuary 31, 2010 or 30 days from the date of the notice provided to the
borrower and will receive an additional written communication of the final eligibility decision.
Borrowers who receive this notice should not be canceled in Treasury's system of record (IR2) and
should not be considered for, or offered alternative modification options during the extended review
. period
December 22, 2009
Ql222~01 How should servicers

handle situations where an eligible borrower successfully

completed the HAMP trial period but has not been converted by the servicer to a permanent
modification in a timely fashion?

"'

In situations where an eligible borrower successfully completed the trial period (including providing
the required documentation and making the required payments) and should have been converted
to a__
<_- __ ,._ • .•: -•~-.'---
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is eligible for a ~nn~ent HAMP mcrlilication.Ifihe borrower is eligible, then the servicer must.offer"''

~-~h~uower<I'permanentHAMRcmoqifj~!iP~=~;~;;~p~ibie,JStit:fu~~~t~l;~~th~.!!-=~"~~~~~.
after disco~g the error, including, but not limited to, discovery through notification from MHA
Compliance, the servicer's own procedures, or notice provided by the borrower. In addition, servicers
must make permanent HAMP modification offers to eligible borrowers that are identified as currently
being in this situation by February 28, 2010. The permanent HAMP modification offered must put the
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trial period payments following the successful completion of the trial period

In order to achieve this result, the servicer should take the following steps:

\I] the modification should be made effective as of the date the modification would have become effective
if the servicer had converted the borrower in a timely fashion (the "Modification Effective Date") and
the applicable Interest Rate Cap shall be the first Freddie Mac Weekly Primary Mortgage Market
Survey (PMMS) Rate for 30-year fixed rate conforming loans, rounded to the nearest 0.125 percent,
issued in the month prior to the Modification Effective Date. For example, for a loan with a
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Modification Effective Date ofty I, 2009, the Interest Rate Cap shorn! 5.29% which is the PMMS
Rate issued in June 2009 (the PMMS archives are available at
http://www.freddiemac.com/pmms/docs/30,yr histories.xis);
[] the initial unpaid principal balance of the modification should be the unpaid principal balance of the
loan as of the Modification Effective Date, plus all accrued but unpaid amounts allowed to be
capitalized under HAMP as of the Modification Effective Date; [] any payments made by the borrower
after the Modification Effective Date until the time of conversion should be applied retroactively in
accordance with the modified terms; however, any shortfalls between the actual payments made by the
borrower after the Modification Effective Date (including any missed payments) and payments that are
due under the modified terms until the time of conversion must be advanced by the servicer, capitalized
and deferred as a non,interest bearing amount that is due and payable by the borrower at the time of
payoff, maturity or transfer. The servicer may collect this amount subject to such restrictions as the
investor may establish including, but not limited to, restrictions on collecting this amount in the event
of a short payoff or other disposition of the loan; 0 if, due to a shortfall in payments, amounts are
deferred, the servicer must amend the Home Affordable Modification Agreement in accordance with the
Document Summary for the modification agreement; and Dthe servicer must take the necessary steps to
correct any credit reporting for the borrower since the Modification Effective Date. As part of its regular
compliance activities, MHA Compliance will test for compliance with this guidance. In addition, MHA
Compliance has been conducting, and intends to continue to conduct, focused file reviews on
populations of aged trial modifications.Servicers should note that this guidance does not apply to
situations where a borrower has been granted a Trial Period Extension under HAMP Waiver
#20090803 because the borrower made all required trial period payments during the original trial
period but did not submit all necessary documentation. In that situation, the borrower must make an
additional trial period payment for each extension month by the end of the Trial Period Extension to
receive a permanent HAMP modification.
December 11, 2009
Q1211,0l During December 2009, for borrowers currently in active trial periods that have made
their first trial period payments, may a servicer consider a borrower's trial period plan offer to
have expired if the borrower has not returned all required documentation within 60 days of the
offer? No. Notwithstanding the guidance provided in Supplemental Directive 09,01 regarding the
servicer's ability, in its discretion, to consider the offer of a trial period plan to have expired at the end of
60 days if the borrower has not submitted all documentation required under HAMP, during December
2009 servicers may not exercise this right and must give borrowers the full length of the trial period,

000873

including any available trial p!d extension, to submit all required doclentation prior to
considering the trial period plan to have expired and cancelling the trial period from the Treasury
system of record. In addition, to the extent that servicers have already cancelled trial period plans
scheduled to end in December 2009 as a result of incomplete documentation where the borrower did
not have the entire trial period to submit income documentation, Treasury strongly encourages
servicers to reverse this action in order to give the borrower the full length of the trial period to satisfy
the HAMP documentation requirements. The guidance provided Q71 of the November 12, 2009 version
of the HAMP frequently asked questions does not apply to any such reversals.
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TTY Deaf/Hard of Hearing: (800) 934-9998
Fax#: (866) 278-1179
Phone #". (866) 234-8271
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Wells Fargo Bank, N.A.
Return Mail Operations
PO Box 14411
Des Moines, IA 50306-3411

may
fully deduclible by
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1545-0901
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paid by you, and not

D

reimbursed by anolher person.

CORRECTED (If chedced)

PAYER'S/BORROWER'S name, street address, city, slate, and ZIP code

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
STAR, ID 83669-5442

94-1347393 The information in boxes
1-P-A_YER_'S_social
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securlty_.
-number------4 1, 2, 3, and 4 ls impOrlant
lax information and is
572-92-9353
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Revenue Service.
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If you are required to file

i-------------11n1ema1
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penaltyorolhar sancllon
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$0.00

(SeeBox2onback.)

$0.00
1-------------1
4 Mortgage Insurance Premiums

$0.00

Account number (optional) 5 Real Estate Taxes

02()0?~7~!5.

SEE BACK SIDE FOR IMPORTANT INFORMATION

CopyB
For Payer

RECIPIENT Federal idenlilicalion no.

3 Refund of overpaid interest
(See Box 3 on back.)

Fonn 1098 Subslitule

STATEMENT

Substitute
Form 1098

(Keep for your records)

thelRSdetenninesthat
an Wlderpaymant of tax
resulls because you
overstated a deduction for
thlsmortgagelnterestor
for these poin1s or
because YoU old not
report this refund of
Interest on your return.

__$1.49.§.1]. --·

-- -.

DepaJIJnent of the Treasury- Internal Revenue Sarv!ce

Please consult a Tax Advisor about the deductibility of any payments made by you or others.

$144,322.28 BEGINNING BALANCE
$1,506.67 PRINCIPAL APPLIED
$142,815.61 ENDING BALANCE

.- - --

10512 W ACHILLEA ST
STAR ID 83669

$1, 100.75 TOTAL CURRENT PAYMENT
$190.10 ESCROWPORTIONOFPMT

2008 INTEREST D E T A I L - - - - - - - - - - - - - $6,734.71
TOTAL INTEREST APPLIED 2008
$6,734.71
2008 MORTGAGE INTEREST RECEIVED FROM PAYER/BORROWER(S)

0

If you have questions about your loan, you can use our automated Personal Mortgage Information Line
at the 800 number listed at the top of this statement. By selecting one of the options listed, you can
receive information regarding:

0

-taxes paid year-to-date
-the amount & date of your last payment
-interest paid year-to-date
-other valuable information
Wells Fargo Home Mortgage, a division of Wells Fargo Bank, N.A., believes customers come first.
You can always count on us to provide the excellent service you've come to expect.
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Department of Ille Treasury ·Internal Revenue SeNice

Please consult a Tax Advisor about the deduclibiOty.of any payments made by you or others.

$146,315.47 BEGINNING BALANCE
$1,993.19 PRINCIPAL APPLIED
$144,32228 ENDING BALANCE

10512WACHILLEAST

ST.AR ID 83669

$1,08323 TOTAL CURRENT PAYMENT
$172.58 ESCROW PORTION OF PMT

TOTAL INTEREST APPLIED 2007

$9,845.26

2007 MORTGAGE INTEREST RECEIVED FROM PAYERIBORROWER(S)

$9,845.26

If you have questions about your loan, you can use our automated "Personal Mortgage Information Line"
at the 800 number Usted at the top of this statement By selecting one of the options listed. you can
receive information regarding:

-taxes paid year-to-date
-the amount & date of your last payment
-interest paid year-to-date
-other valuable information

Wells Fargo Home Mortgage, a division of Wells Fargo Bank. N.A., believes customers come first
You can always count on us to provide the excellent service you've come to expect.
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CUSTOMER ACCOUNT ACTIVITY STATEMENT 2007
The information furnished below is not to be used for IRS reporting.
Please see the enclosed Substitute 1098 Statement
LOAN NUMBER 0200232726

DENNIS D BUTCHER
MARGARET A BUTCHER
4780NFORTUNELN1202
BOISE, ID 83714-5442

PROCESS
DATE
01/05
02/08

03/05

04103
05/04
05/09

06/05
06/12
07/02
08/06

08/31
Q9J25

10/30
12/03
12/05
12/06
12128

TRANSACTION
DESCRIPTION
PAYMENT
PAYMENT
PAYMENT
PAYMENT
ESCROW REFUND
PAYMENT
PAYMENT
COUNTYTAXPMr
PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
COUNTY TAX PMT
HAZARD INS PMT
PAYMENT

TOTAL
AMOUNT
$1,115.93
S1,115.93
$1,115.93
$1.115.93

PRINCIPAL
AMOUNT
···--- -· ·--

INTEREST
AMOUNT

$148.59
$149.36
$150.14
$150.92

$762.06
$761.29
$760.51

$1,115.93
$1.115.93

$151.71
$152.50

$758.94
$758.15

$1.083.23
Sl.083.23
$1,083.23
$1,083.23
$1.083.23
$1.083.23

$153.29
$154.09
$154.90
$155.70
$156.51
$157.33

ESCROW
AMOUNT

-·-··-----lli205.28

$754.14
$753.32

$205.28
lli205.28
lli205.28
lli218.94lli205.28
lli205.28
$772.98$172.58
$172.58
$172.58
$172.58
$172.58
$172.58

$752.50

$563.00$172.58

S759.73

$757.35

$756.56
$755.75

$754.95

OPTIONAL
INSURANCE

---- . -----

LATE
CHARGES
-

·---~

OTHER

---

$798.09$1,083.23

$158.15
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-CUSTOMER ACCOUNT ACTIVITY STATEMENT 2008
The information furnished below Is not to be used for IRS reporting.
Please see the enclosed Substitute 1098 Statement

DENNIS D BlJTCHER

MARGARET A BUTCHER
10512 W. ACHILLEA ST

STAR. ID 83669-5442

I

PROCESS

TRANSACTION

TOTAL

DAlE

DESCRIPTION

AMOUNT

u2119· ----PAYMENTP.AY.MENT
PAYMENT
PAYMENT
PAYMENT

03tl7

04114
05/14
06/10
06/12

. . .. ... $158:97 --

INTmEST

ESCROW

OPTIONAL

lAlE

AMOUNT

AMOUNT

INSURANCE

CHARGES

$151JI& - - --· .

PAYMENT
PAYMENT
PAYMENT·

07/08.
07/09

PRINCIPALPMT

09/12
119112

.

PAYMENT
PAYMEHI"

.sm.5if -- ---

$1~

$159.llO

$150.85

$172.58

St.083.23

$160Ji3
$161.41
$162.31

$150.02
$749.18
$741L34

$172.liB

$1~

$1.083.23

--··----·-···

OTHER

·1

----··--·"

$172.58
$172.58
$198J)9.

COUNlYTAX PMT

08/15

~

s1."fiiin

PRINCIPAL
AMOUNT

$1.08323

$1.083.23
SUOll.75
$4553
$1,1oo.75
$1,10ll.15

$163.15
$164.IJO
$45.53
$164.116

$165.95

$747.511

$17.2.58

$746.65

$190.10

$745.79

$190.10
$190.10

$744..70 .

lAlEFEE

$1.()33.23.

$45.53.-

12111

COUNlYTAX PMT

$610Jl8-

12111 ·

HAZARD INS PMT

$561..00-

12116

lAlEFEE

.$45~

1·
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CUSTOMER ACCOUNT ACTIVITY STATEMENT 2009
The information furnished below is not to be used for IRS reporting.
Please see the enclosed Substitute 1098 Statement
LOAN NUMBER 0200232726

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
STAR, ID 83669-5442

PROCESS
DATE
01116
02/17
03/16· ....
04/16
e04127

TRANSACTION

DESCRIPTION
LATE FEE
l=ATEFEE •···

COUNTY TAX PMT

12111

ESCROW

AMOUNT

AMOUNT

-.

--------· --·

05129

.e1oro1
11/02
, 11/03
11116
12110
'a12/11

INTEREST

AMOUNT

---

LATE

OPTIONAL
INSURANCE

---- - ..

- -

LATE FEE

06/11

~

PRINCIPAL

CHARGES

LATE FEE

PAYMENT
PAYMENT
PAYMENT

"05/28

TOTAL
AMOUNT

PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT

$45.53·- $45.53$45.53$45.53-

$696.66
$696.66
$166.82

$743.83

$167.69

$742.96

$190.10

$168.56

$742.09

$190.10

$896.66
$696.66
$1.100.75-

$190.10
$610.lll!-

$696.66
$111.52
$1.100.75$696.66
$696.66
$1,100.75-

$696.66
$111.52

$696.66
.$696.66

LATE FEE
HAZARD INS PMT
PAYMENT
COUNTY TAX PMT

-~

o~.

$45.53$576.00$696.66

$696.66

$569.27-

000879
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CUSTOMER ACCOUNT ACTIVITY STATEME~

.. 06J/.J,6

The Information furnished below Is not to be used for IRS reporting.
Please see the enclosed Substitute 1098 Statement.

e

LOAN NUMBER 0200232726

(

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
STAR, ID 83669-5442

~3
,A
fO
~

PROCESS
DATE

...._

•O!Sl28
•05/29
06/11

• 06/30

000880

3-A~ P-

•08/17
•08/18

•10101
• 11/02
• 11/03

l1\

{)

11/16
12/10
.12111
12111

V1,~10

·\\)

TOTAL
AMOUNT

PRINCIPAL
AMOUNT

INTEREST
AMOUNT

~

$166.82

$743.83

LATE
CHARGES

OTHER

'$696.66
".$696.66
$1,100.76- .

$190.10

""" $tl16.6B•
$696.66
-

......J$696.66
$696.66

-

•

$167.69

$742.96

$190.10

$166.66

$742.09

$190.10

e

·$698.66
$111.62
$1,100.76$696.66
.$696.66
$1,100.76-

$111.52

$45.53-

I

-.p;JfO;m;f'

>$696.66

$696.66
~-

6.'1G, 6 ~

1-q-17)- eq/,. 6&

;t 7_?4/, ltf

.,d:/'

c r..;;/n re /',rrJA h 4.{ry7I

7 () '8· 5q

OPTIONAL
INSURANCE

•$696.66
$696.66

.-,__-q JI {J-!,,."'-,~:c,."°to-fz:J jJ q ,/~ '-fo t?i'q>{e,
.,

ESCROW
AMOUNT

$46.53$4$.63$46.53$45.53-

LATE FEE
LATE FEE
LATE FEE
LATE FEE
PAYMENT
PAYMENT
PAYMENT
COUNTY TAX PMT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT
LATE FEE
HAZARD INS PMT
PAYMENT
COUNTY TAX PMT

02/17
.r 03/16
. D4116
-"04127

HP1J-?
-\0

01716

TRANSACTION
DESCRIPTION

5'-/ '872

:Z-2-7-atj

6'?ftt5 +::io l,.;;i•tr1 i-r

~<-''('

7/6/bC

0
'-~\

•

•

--
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CUSTOMER ACCOUNT ACTMTY STATEMENT 2010
The infOrmation furnished below Is not to be used for IRS reporting.
Please see the enclosed Substitute 1098 Statement
LOAN NUMBER 0200232726

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
STAR, ID 83669-5442

PROC:eSS
DATE

-

12/16
12110
12109
11/16
10/18
09/16
08/16
07116
06/16
06/10
05/17
04/16
~ 04/15
04/15
04/15

• '

04/05

,,03!08
• 02/08
.,01120

TRANSACTION
DESCRIPTION

---------

LATE FEE
COUNTY TAX PMT
HAZARD INS PMT
LATE FEE
LATE FEE
LATE FEE
LATE FEE
LATE FEE
LATE FEE

TOTAi.

AMOUNT

--

·--

-

PRINCIPAL
AMOUNT
.- -----

INTEREST

ESCROW

AMOUNT

AMOUNT

- ·-- -

·--

- -

---

OPTIOl\lAL
INSURANCE

- - ----· -

lAlE
CHARGES

·----

OTHER

-- -·--.
$45.~

$521.43$624.00-

} (J
$45.53-

$45.53-

$45.53$45.53$45.53$45.53-

$569.27-

COUNTY TAX PUT

$45.53-

LATE FEE
LATE FEE

$45.53-

PAYMENT
PAYMENT

$547.34

$318.71

$866.0S$15.00
$15.00-

INSPECTION

PAYMENT
PAYMENT
PAYMENT
PAYMENT
PAYMENT

$169.44
$170.32

$74121
$740.33

$2,201.50-

$190.10
$190.10

$696.66
$696.66
$700.00

$696.66

$696.66
$700.00

000881
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Wells Fargo Home Mortgage
1 Home Campus
Des Moines, IA 50328

CUSTOMER ACCOUNT ACTJ:VITY-STATEMENT

DATE 06/29/10
PAGE

REQ BY m9

3

DENNIS D BUTCHER

LOAN NUMBER: 0200232726
PROCESS

DUE

DATE

~

DATE

TRANSACTION
AMOUNT

ACTIVITY FOR PERIOD 12/29/08 - 06/28/10
TRANSACTION
TRANSACTION

CODE

EFFECTIVE DATE
OF TRANSACTION

-DESCRIPTION

PRIN. PAID/
ESCROW PAID/ ------------OTHER------------BALANCE
INTERES'l' · ·· BALANCE
AMOUNT CODE/DESCRIPTION

-------------------------------------------------~-----------------------------

12-08 168 REPAY OF ESCROW ADVANCE
0.00
0.00
0.00
190.1008-18-09 12-08 173 PAYMENT
0.00
167.69
742.96
190.10
142,481.10
138.6408-17-09 12-08 173 PAYMENT
08-18-09

- - --·-111-. 5·2 · ::--~- ----- o-. ucr---~- ·--- o-: 01>
06-30-09 12-08 173 PAYMENT
696.66.
06-12-09 12-08
328.74
06-11-09 06-09

0.00

161
312

610.08-

~

0.00

190.10
08-15-09
1,100.75NEW

PRINCIPAL/ESCROW
.

- ----o :o.tr
0.00

BALANCES

08-15-09

696.66

ESCROW ADVANCE

0.00
o.oo
328.74
COUNTY -TAX DISBURsEMENT

o.oo

-

0.00

610.08-

328.7411-08 173 PAYMENT
0.00
166.82
743.83
190~10
..
142,648.79
281~34
05-28-09 11-08 173 -PAnmlfr
696.66
0.00
0.00
0.00
04-27-09 11·-oa 173 PAYMENT
696.66
0.00
0.00
-0.00
04-16-09 11-08 152 LATE CHARGE ASSESSMl!:NT

NEW PllNCIPAL/ESCROW

BALANCES.

05-29-09

0.00

. 03-16-09

11-08
0.00
02-17---09 11-08
0.00
01-16-09 11-08
0. 00

0.00

0.00.

0.00

LATE CHARGE ASSESSMENT
0.00
0.00
o.oo
152 LATE CHARGE ASSESSMENT
0.00
0.00
0.00
152 LATE CHARGE ASSESSMENT
0. 00
0. 00
0 . 00

1,100.75-.

NEW PRINCIPAL/ESCROW BALANCES
-696.66
696.66

45.53-1 LATE FEE

152

45.53-1 LATE FEE
45.53-1 LATE FEE

45.53--1 LATE FEE

. Wells Fargo Home Mortgage
Is il division ofWelJs.fMfJO Bank, N.A.

000882

•

Wells Fargo Home Mortgage
1 Home Campus
Des Moines, IA 50328

STA~

DATE 06/29/10

ACTIVITY FOR PERIOD 12/29/08 - 06/28/10
TRANSACTION
TRANSACTION
CODE
DESCRIPTION

OF TRANSACTION

CUSTOMER ACCOUNT ACTIVITY
REQ BY m9

PAGE.

2

DENNIS D BUTCHER

LOAN NUMBER: 0200232726
PROCESS
DATE

DUE
DATE

EFFECTIVE DATE

------------------------------------------------------------------------------TRANSACTION PRIN. PAID/
ESCROW PAID/ ------------OTHER------------AMOUNT

BALANCE

INTEREST

BALANCE

AMOUNT

CODE/DESCRIPTION

-------------------------------------~-----------------------------------------

02-09 168 REPAY OF ESCROW ADVANCE
0.00
0.00
190.10190.10
0.00
04-05-10 02-09 173 PAYMENT
169.44
741.21
190.10
2,201.500.00
142,143.10
903. 71- NEW PRINCIPAL/ESCROW
.
03-08-10 02-09··173 PAYMENT .
696.66
0.00
0.00
o.oo
696.66
02..:oa-=11>·-~0:2-09 -:173·-- -PAYMENT- ... - .~ _:-- -~---. --· --- -··-- .- ·- --.
.
696.66
0.00
0.00
0.00
696.66
01-20-1_0 02-09 173 PAYMENT
700.00
0.00
0.00
0.00
700.00
12-1~-09
02-09 161 ESCROW ADVANCE
569.27
o.oo
-0.00
569.27
12-11-09 . 12-09 312 COUNTY TAX DISBURSEMENT
569.270.00
0.00
569.271093 .81- NEW PRINCIPAL/ESCROW
12,...11--09 02-09 173 PAYMENT
0.00
0.00
0.00
696.66
696.66
12-11-<>9. 02-09 161 ESCROW ADVANCE
0.00
0.00
524.54
524.54
12-10-09 12-09 351 HAZ INS.
0.00
0.00.
576.00576.00524.54- NEW PRINCIPAL/EScROW
11-16-09 02~09 152 LATE CHARGE ASSESSMENT
0.00
0.00
o.oo
45. !5·3 ... 1 LATE FEE
0.00
11-03-09 02-09 173 PAnm.NT
0. 00
0. 00
- 0. 00
0.00
11-03-09 01-09 168 REPAY OF ESCROW ADVANCE
0.00
0.00
138.64- . 138~64
0.00
173
·
PAYMENT
11-03-09 -01-09
168.56
742.09
J.90.10
0,.00
1,100.7551.46
142,312.54
NEW PRINCIPAL/ESCROW
11-02-09 01-09 ·173 PAYMENT
0.00
o.oo
696.66
696.66
0.00
10-01-09 01-09 173 .PAYMENT
69.6 ;:66.
0. 00
0.00
0.00
696.66
04-05-10

03-05-10

BALANCES
03-05-10

.

01-19-10

BALANCES
12-10-09

BALANCES

11-02-09
BALANCES

Wells Fargo Home Mortgage
is a division of Wells Fargo Bank, N.A.

000883

Wells Fargo Home Mortgage
1 Home Campus

Des Moines, IA 50328

CUSTOMER ACCOUNT ACTIVITY _STATEMENT

DATE 06/29/10

REQ BY m9

PAGE

1

DENNIS D BUTCHER
MARGARET A BUTCHER
. 10512 W. , ACHILLEA ST
STAR
ID 83669
LOAN NUMBER: 0200232726

******************************************·*·************************************
-------------------------- CURRENT ACCOUNT INFORMATION --------~--------------DATE
TOTAL
PRINCIPAL
LOAN
CURRENT
)E>AYMENT
PAYMENT
& IN'i'EREST
INTEREST
PRINCIPAL
ESCROW
DUE

AMOUNT

04-01-09

1,100.75

PAYMENT
-910.65

RATE
6.25000

BALANCE

BALANCE

141,~72.78

735.54-

*******************************************************************************
ACT:;l:VITY

FOR PERIOD 12/29/08 - 0,6/28/10

PROCESS·-- ·Do1f"- .·. ~TRJGrSACTION ··-..
DATE
DATE
CODE -

·-. . --· "'tRANSAC'.r-ION - .. ·-

EFFECT,I'VE DATE

OF.TRANSACTION

DESCRIPTION

-------------------------------------------------------~-----------------------

PRIN. PAID/

TRANSACTION
AMOUNT

BALANCE

06-16-10

04-09
0.00
06-11-10 04-09
569.27
06-10...;10 06-10
569.27-

152

ESCROW PAID/

INTEREST

BALANCE

0.00

0.00

161

ESCROW ADVANCE

312

COUNTY TAX DISBURSEMENT

·o.oo
0.00

o.oo

569.27

0~00

569.27~

·735. 541.52 .. LATE CHARGE ASSESSMENT
0.00
0.00
0.00
152 LATE CHARGE ASSESSMENT
0.00
0.00
0.00
173 PAYMENT
o.oo
0.00
0.00

04-15-10

168

04-09
0.00
04-15-10 04-09

·o .oo

04-05-10

0.00

REPAY OF ESCROW ADVANCE
0.00
0.00
547.34173 PAYMENT

0.00

03-09
0.00
04-05-10 03-09

CODE/DESCRIP'!'ION

LATE CHARGE ASSESSMENT

0.00

04-09
0.00
04-16-10 04-09
., 0.00
04-15-10. 04-09
0.00
05-17-10

------------OTHER---~---------

AMO'Oln'

0.00

547.34

166.27REPAY OF ESCROW ADVANCE
0.00
0.00
190.10173 PAYMENT ·

45.53~1

LATE FEE

NEW PRINCIPAL/ESCROW BALANCES
45.53-1 LATE FEE

45.53-l·LATP: FEE
15.00 4 INSPECTION FEE
15.00-

547.34
318.71 1 LATE FEE
866.05NEW· PRINCIPAL/ESCROW BALANCES

168

170.32
141,972.78

740.33

190.10
03-05-10

1.90 .10·

713.61-

000884
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In regard to WFHM Executive Mort. Specialist, Fry's statements; paragraph (14)
WFHM had requested, as a "required" condition of HAMP, that I obtain a signed
QUITCLAIM DEED from ex husband, Dennis D Butcher and that I amend my
Divorce Decree to obtain a JUDICIAL DEED to the property in my name only.
This resulted in transferring all unsecured marital debt to my name and placed me outside HAMP
debt to income ratio, on paper- Temporarily - between July 17th 2010 and September 3rd 2010.

E-MAIL
On February 12th 2010 I receive an E MAIL from WFHM REP Christie Hemphill.
Wells Fargo Mod Dept, Christie.Hemphill@wellsfargo.com, sent: Fri 2/12/10, 10:51 pm:
"Here is the situation. In order to remove Dennis from all aspects of the
home, modification, etc., we only need a judge to sign a document
granting sole ownership to you and it will have to be recorded and we
(Wells Fargo) would need a copy of it, once it has been recorded. In
order to use spousal support and/or child support for income we must
have documentation (again signed by a judge) that it will continue for 3
years. I hope this helps clarify••• Christie Hemphill"

WFHM was fully aware of this and also that it would be resolved by filing Bankruptcy.
Therefore, WFHM "request" reaffirmation of the mortgage when filed as "required'
condition of HAMP. I did as pre-arranged with WFHM on September 3rd 2010.
CUSTOMER ACCOUNT ACTMTY STATEMENTS
1) June 29th 2010 WFHM "Customer Account Activity Statement" (Statement does reflect
most, although not all payments made) by Service REP Letricia Shorter.
2) September 29th 2010 WFHM "Customer Account Activity Statement" 06/16/10 to
01/16/09 (Statement does reflect most, although not all payments made)
3) 2011 WFHM "Customer Account Activity Statement" show "late fee" charge $45.53
from 12116111 to 01/18/11 • after May 15th 2011 auction sal,e

HAMP PAYMENT IDSTORY • LOAN No.:708-0200232726
$ 227,500.00
$ 80,000.00
$ 147,900.00
6.25%
30Yr.

Purchase Amount on December 14th 2005
35 % Down Payment
Loan Amount
Interest Rate
Conventional

HAMP TERMS/FACTS/FIGURES April 27 2009-.Iune 11 2010
$141,972.78
$ 696.66
$1,100.75
$16.644.00

April 27 2009 HAMP beginning- 2010 Principle Balance Remaining
9 plus HAMP Payments
9 plus Full Mortgage Payments
Est. Total Payments, April 27 2009 to June 11 2010, 3 HAMP TPP's
($6839.21 plus $8806.94, plus Non-HAMP claimed Late Fees:$ 338.71)
$167,180.46 May 16 2011 Current Balance; WFHM- FHLMC (Balance Went Up)
22

WFHM LOAN# 708-0200232726 - CASE NO.: CV-OC-2011-13288

Feb 20 2012
000885

•

$141,972.78 Stated Balance to IRS; 2011Tax Form 1099-A
$41,851.28 Actual Difference between (5), (6), (7) and (8)

•

HAMP USED to MANUFACTURE "DEFAULT"
MAY 271112010 Northwest Trustee, Todd Henderson, NOD: No payments made of $1,100.75,
from April 2009 to May 2010, (Identical time ofpayments 3 HAMP T PP's)

11/14112 IRS 1099-A FILED
In January of this year, I received a 1099-A Substitute Form
Date: 01/14112, 1099-A Substitute Form, FREDDIE MAC 117679
LENDER'S Federal identification number 52-0904874
5 Check here if the borrower was personally liable for are required to file a
repayment of the debt (Box is checked with an "X")
Box 5. Shows whether you were personally liable for repayment of the loan
when the debt was created or, if modified, when it was last modified.

CONTINUAL CHANGES TO AMOUNT CLAIMED AS OWED
$3,347.78
$3,393.31
$3,453.84
$142,648.79
$ 4,554.59
+$1420.29
$141,972. 78
$14,253.68
$141,972.78
$156,886.47
$15,526.56
$16,642.41
$16,643.43
$16,687.84
$167,180.46
$17,564.00
$156,886.47
$155,572.67
$167,180.46
$ 29,326.60

12-14-08 WFHM Letter of DEFAULT /ACCELERATION of the Loan
01-02-09 WFHM Letter of DEFAULT
01-27-09 Reported in WFHM "System"
08-24-09 Reported in WFHM 4 ' System"
12-10-09 Reported in WFHM 4'System"
04-21-09 EXCESS ESCROW AMOUNT
04-18-10 Int. Amt. DEFAULT DEMAND Loan Pay Off; WFHM Letter
05-18-10 TRUSTEE SALE GUARANTEE SCHEDULED DEMAND
05-18-10 Date of INSURANCE POLICY Amount
05-18-10 Date of Amount Due to Lender
05-19-10 Reported in WFHM "System"
06-01-10 Reported in WFHM ' 4 System"
06-11-10 Reported in WFHM "System"
06~ 18-10 Reported in WFHM "System"
06-28-10 AFFIDAVIT of CERTIFIED MAIL
July 2010 CREDIT REPORT, Reported by WFHM
07-14-10 SHORT SALE PAYOFF NWT QUOTE
10-15-10 OBLIGATION NOTICE of TRUSTEE'S SALE
03-31-11 OBLIGATION NOTICE of TRUSTEE'S SALE
04-01-11 Reported in WFHM "System"

WFHM LOAN# 708-0200232726- CASE NO.: CV-OC-2011-13288
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FIRST HAMP TPP HISTORY -- APRIL 15TH 2009
1) 04.27.09No.:1. HAMP PAYMENTof$696.66 plus $20.00 Late Fee Total:$ 716.16
Paid check by phone, cleared on 04/28/09, Confirmation No.:7085934872
("Customer Account Activity Statement" does not show $20.00 "Late Fee".)
2) 05-28-09 No.: 2. HAMP PAYMENT of$ 696.66, Paid check by phone, cleared
05/29/09, confirmation No.:7087711594.
3) 05-29-09 No.; 3. FULL PAYMENT of $1,100. 75, plus difference from surplus escrow.
4) 06-30-09 No.: 4. HAMP PAYMENT of$ 696.66, Paid check by phone, cleared 07/01/09,
confirmation No.:7086791993.
5) 08-14-09 No.: 5. FULL PAYMENT of $1,100.75, $111.52, Paid check by phone, plus
difference from surplus escrow, cleared 8/18/09 confirmation No.:7087711594.
6) 08-18-09 No.: 6. FULL PAYMENT; $1,100.75 plus $190.10, difference from surplus escrow.
SECOND HAMP TPP HISTORY -- SEPTEMBER Ism 2009
1) 10-01-09 No.: 7 HAMP PAYMENT, $ 696.66, Paid check by phone, cleared 10/5/09,
Confirmation No.:7088605860
2) 11-02-09 No.: 8 HAMP PAYMENT, $ 696.66, Paid check by phone, cleared 11/3/09,
Confirmation N o.:7089297646
3) 12-10-09 No.: 9 HAMP PAYMENT,$ 696.66 Paid check by phone No.: 2000 cleared
12/14/09, Confirmation No.:7080039966
THIRD HAMP TPP HISTORY -- DECEMBER 9m 2009
l) 01-19-10 No.: 10 HAMP PAYMENT, $700.00, Cash, Wells Fargo Eagle Idaho branch Store
No.: 06352 OlTrans. No.:153 0186
2) 02-08-10 No.: 11 HAMP PAYMENT,$ 696.66, Paid check hy phone Cleared 02/9/10
3) 03-08-10 No.: 12 HAMP PAYMENT,$ 696.66 Paid check hy phone Cleared 03/9/10
PAYMENTS IDSTORY AFTER HAMP THREE
1) 04-05-10 No.: 13 FULL MORTGAGE PAYMENT, $ 1,100. 75 from surplus escrow.
2) 04-05-10 No.: 14 FULL MORTGAGE PAYMENT$ 1,100. 75 from surplus escrow.
($2,201.50 Two Payments each of$ 1,100. 75,)
3) 04-05-10 No.: 15 FULL MORTGAGE PAYMENT, Break Down; Balance/Principle: $170.32,
Interest: $740.33, Escrow Paid/Balance: $190.10, (figures from Statement)
4) 04-15-10 No.:16 MORTGAGE PAYMENT of $547.34, plus $15.00 "Inspection Fee" (escrow
account) plus $318.05 "Late Fees" Total: $866.71.
5) 06-08-10No.:17 FULL MORTGAGE PAYMENT, $1,100.75, Called WFHM 1-877-236-6576,
ex: 1106, I spoke with WFHM REP "Nathanial" and made the full mortgage payment from
surplus escrow account. (Via instructions given on 06-07-10 I called WFHM 1-800-678-7986, I
spoke to WFHM REP "Aimee" "Can be applied towards house payment of Escrow
Surplus; $ 1,420.29, call back to make payment (out of escrow surplus)" Transaction is
not reflected in Account Statement, ending on 06-16-10)
6) 06-11-10 No.: 18 PAYMENT $569.27 out of Escrow Account

7) *SEPTEMBER 19th 2010 - WFHM PAYMENTS REFUSED THEREAFTER.

WFHM LOAN # 708-0200232726 - CASE NO.: CV-OC-2011-13288
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HAMP "REQUIRED" CONDITIONS

For continuation in HAMP I had to comply with the following;

1) Submit all paperwork requested and required for HAMP Loan Modification

2) Complete required Financial Counseling through approved agency.
3) Make modified payments of $696.66 for the modified TPP of 3 months.

4) Reaffirmed the mortgage loan with WFHM in filing Chapter 7 Bankruptcy.
5) Relinquish the protection afforded by the Automatic Stay of Bankruptcy.
6) Relinquish filing bankruptcy Chapter 13, which would have provided the very relief
sought from FREDDIE MAC- WFHM, in the form of HAMP Loan Modification.
7) Secure removal of 2nd DEED of TRUST held STATE FARM BANK; $35,000.00

8) Obtain a QUITCLAIM from ex husband, Dennis D Butcher
9) AMENDMENT of DIVORCE DECREE; obtain a JUDICIAL DEED in my name only.

WFHM would permanently modify the loan, once I complied with all demands.
In order to satisfy the above mention additional burdensome HAMP "REQUIREMENTS"
imposed by WFHM, I was also required to do the following Civil Actions and file motions:

1) Pay off of SECOND DEED of TRUST held by STATE FARM BANK
2) HAMP required Release of Claim of Lien, HOA, 04-27-09, $213.64 No.109032970

3) Shorting Time Order
4) Re: O~der Shorting Time
5) Affidavit In Support Of Contempt, Case No.: CV-DR-2007-11861
6) QUITCLAIM DEED, REC Noll0071173, #CV-DR 200711861 /CH File No.:20895-001

7) Modification JUDGMENT OF DIVORCE and DECREE/JUDICIAL DEED
In order to gain the QUITCLAIM DEED and MODIFICATION JUDGMENT and
DECREE OF DIVORCE AND DECREE /JUDICIAL DEED, required for
continuance in HAMP Loan Mod process, I had to agree to release ex husband, Dennis D
Butcher, from all indemnification court ordered in original Divorce Decree:
1)
2)
3)
4)
5)
6)
7)
8)
9)

All contempt charges dropped
Relinquish all back child support
Relinquish current and future child support
Relinquish reimbursement for medical expenses for minor child
Relinquish reimbursement of mortgage payments I made, including HAMP
Relinquish reimbursement of attorney's fees and court costs
Assume and transfer all unsecured credit card debt acquired during marriage
File bankr required transfer unsecured debt placed outside HAMP Debt Ratio temp.
Chapter 7 Bankruptcy Case No.10-02840-JDP;reaffirm the mortgage when filed.
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"COMPLETE/ACCURATE FINANCIAL INFORMATION PROVIDED" (113.20 days)
*Bold: contact between "no Contact'" June 12th 2009 and April 12th 2010 (114.6 days)
*WFHM Loss Mit. Dept acknowledges contact, "Loan Modification Option Available."
**Contact during BK; 09-03-10to12-06-10 (112.13 days) BK Stay (1/ 1.41 days)
*** Contact with NWT Inc.
DATES of 8 UPS, PRIORITY MAIL PACKAGES - INFORMATION/HAMP CONTRACT
•
•
•
•

12-02-08 UPS /OVERNIGHT
04-24-09 UPS/OVERNIGHT*
05-14-09 UPS/OVERNIGHT*
04-24-10 PRIORITY MAIL

• 08-28-10 PRIORITY MAIL

• 09-17-10 UPS/OVERNIGHT
Tracking#: 163842020R8E019337**
• 09-28-10 UPS/OVERNIGHT
Tracking#: IZ 020 R8E 01 9337 6384**
• 12-02-10 UPS NEXT DAY AIR Tracking#:
lZ 767 E47 019403 0607 ID 845 9-50**

DATES of 56 FAX/RE-FAXED (Partial List)
12-02-08 FAX
12-06-08 RE-FAX
01-05-09 FAX
01-09-09 RE-FAX
01-11-09 RE-FAX
02-23-09 FAX
04-23-09 FAX
04-25-09 RE-FAX
04-30-09 FAX
05-05-09 RE-FAX
05-11-09 FAX
05-14-09 FAX
05-19-09 FAX
05-20-09 FAX
05-21-09 FAX
05-21-09 RE- FAX.
05-29-09 FAX
07-03-09 FAX*
07-09-09 FAX*
07-16-09 FAX*
07-30-09 FAX*
07-31-09 RE-FAX*
09-15-09 FAX*
09-15-09 FAX*
11-11-09 FAX*
12-29-09 FAX*
01-22-10 FAX*
01-26-10 FAX*

02-03-10 FAX*
02-10-10 FAX*
02-23-10 FAX*
03-16-10 FAX*
04-03-10 FAX*
04-15-10 FAX*
04-15-10 FAX REFAXED*
04-23-10 FAX
04-25-10 RE-FAX
06-17-10 FAX
06-29-10 FAX RECEIVED FAX
07-09-10 FAX
07-24-10 FAX
07-30-10 FAX
08-30-10 FAX
08-30-10 FAX
08-31-10 RE-FAX
11-06-10 FAX LOCAL WF BRANCH**
11-08-10 RE-FAX we. WF BRANCH**
11-16-10 RE-FAX**
12-10-10 FAX
12-14-10 RE-FAX
12-15-10 RE-FAX
01-12-11 FAX
02-02-11 FAX LOCAL WF BRANCH
02-07-11 FAX LOCAL WF BRANCH
02-18-11 RE-FAX LOCAL WF BRANCH
02-23-11 RE-FAX LOCAL WF BRANCH
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DATES of29 EMAILS SENT AND RECEIVED (Partial List)
04-27-09*
02-02-10*
02-04-10*
02-09-10*
02-09-10*

02-09-10*
02-10-10*
02-12-10*
02-25-10*
03-01-10*

03-03-10*
03-31-10*
03-31-10*
04-02-10*
04-02-10*

04-24-10
06-01-10
06-02-10
06-30-10
07-01-10

07-01-10
07-02-10
07-27-10
07-27-10
07-27-10

07-27-10
09-14-10**
09-15-10**
12-02·10**

DATES of OVER 140 PHONE CALLS MADE TO WFHM AND NWT LOGGED ON:
(Partial List)

11-22-08
11-21-08
12-10-08
12-14-08
12-15-08
01-02-09
01-07-09
01-08-09
01-14-09
01-15-09
01-15-09
01-22-09
01-27-09
02-03-09
02-10-09
02-10-09
02-18-09
02-27-09
02-27-09
03-04-09
03-12-09
04-13-09
04-27-09
04-27-09

04-27-09
04-27-09
04-27-09
05-09-09
05-15-09
05-15-09
05-19-09
05-20-09
05-21-09
05-28-09
05-29-09
06-30-09*
07-03-09*
07-24-09*
08-12-09*
08-17-09*
08-18-09*
08-24-09*
08-31-09*
09-01-09*
09-22-09*
09-25-09*
10-01-09*
11-02-09*

11-03-09*
11-03-09*
12-10-09*
12-10-09*
02-02-10*
02-08-10*
02-08-10*
03-08-10*
04-05-10*
04-08-10*
05-18-10
05-19-10
05-27-10
06-01-10
06-07-10
06-07-10
06-08-10
06-08-10
06-11-10***
06-11-10***
06-11-10***
06-11-10
06-11-10
06-15-10***

06-17-10
06-18-10
06-30-10
07-02-10
07-02-10
07-14-10***
07-26-10
07-26-10
07-26-10
07-26-10
07-26-10
08-09-10
08-24-10
08-26-10
09-06-10
09-07-10**
09-08-10**
09-10-10**
09-10-10**
09-10-10**
09-13-10**
09-14-10**
09-17-10**
09-17-10**

09-18-10**
09-19-10**
09-19-10**
09-19-10**
09-19-10**
09-19-10**
09-20-10**
09-27-10**
09-28-10**
10-01-10**
10-11-10**
10-15-10**
11-01-10**
11-01-10**
11-05-10**
11-01-10**
11-01-10**
11-05-10**
11-05-10**
12-17-10
12-17-10
12-20-10
12-20-10
12-21-10

12-21-10
12-22-10
01-27-11
01-27-11
01-27-11
02-07-11
02-07-11
02-07-11
02-07-11
02-07-11
02-07-11
02-18-11
02-18-11
02-18-11
02-23-11
02-23-11
02-23-11
04-01-11
04-01-11
04-01-11
05-18-11
05-18-11 ***

DATES of 4 CALL BACK from WFBM (Partial List)
04-08-10*
09-19-10**
09-19-10** 12-22-10

DATES of 49 LETTERS from WFHM and NWT (Partial List)
(This is by no means a complete list of dates "Options"' were offered.)

09-01-10*
09-10-10**
09-29-10**
10-2010***
10-26-10**
12-02-10**
02-10-11
03-23-11
04-01-11 *
*WFHM Loss Mit. Dept acknowledges contact, "Loan Modification Option Available."

11-21-08
11-26-08*
12-14-08*
12-14-08*
12-15-08*
01-02-09*
01-08-09*
01-15-10*

02-10-09*
04-15-09*
04-15-09*
04-21-09*
07-07-09*
09-18-09*
11-12-09*
11-27-09*

12-09-09*
12-10-09*
12-14-09*
01-02-10*
01-12-10*
02-23-10*
04-14-10
04-18-10

04-22-10*
05-11-10
05·.12-10*
05-18-10***
05-27-10
05-27-10
06-11-10*
06-29-10***

06-29-10
06-30-10*
07-13-10*
07-14-10***
07-26-10*
07-27-10*
08-09-10*
08-31-10*
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Return Mail Operations

Po Box 14411
Des Moines, IA 50306-3411
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Custo. . account activity
statem~t 2011
The information furnished below is not to be
used for IRS reporting.
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Loan number: 0200232726

01347/001347/001348 0005 1AGP8U5708

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W ACHILLEA ST
STAR ID 83669-5271

Process
date

Transaction
description

l?./?.8
12/16
12/12
11/16
10/17
09/16
08/16
07/18
06/16
06/10

Hazard insurance pmt

~,s'Jr:.

04/18
03/16
02/16
01/18

Total

Principal

Interest

Escrow

amount

amount

amount

amount

Late
charges

SLSfil.00·
$45.53-

Late fee assessed

Coumy tax payment
Late foe assessed
Late fee assessed
i.ate fee assessed
Lat~ fee assessed
Late fee ass:ssed
late fee assessed

$507.75-

Cour.ty ta:{ payment

$52:.43-

Late fee assessed
LatE fee assessed
Late fee assessed
Late foe assessed
Late fee assessed

Optional
insurance

$45.53$45.53$45.53$45.53£45.53!:_.5.53$45.53$45.53$45.SS$45.53$45.53-

001347!001348 AGP8U5 S2-ET-M1-C001
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Other

i=or Rett..!"l'l Adcress

Pi..~oses

•

•

Only

Wells Fargo Bank. N.A.
Return Mail OperaUons
PO Box 14411
Des Moines. IA 50306-3411

Ulrl4/1L

11
Substitute
Form 1099-A

Acquisition or
Abandonment of
Secured Property
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11

1AT

6385/5663851006385 1315 01 AGP8GJ 708

DENNIS D BUTCHER
MARGARET A BUTCHER
1u512 W. ACHILLEA ST
STAR ID 83669-5271

OsoRRECTED
LENDERS name. street address. city. state. ZIP code. and telephone oo.

OMB No. 1545-0877

01/14/12

. · -··11

Acquisition or
Abandonment of
Secured Property

.. ,.·

FREDDIE MAC (117679 )
8609 WESTWOOD CENTER DR PO BOX 5003
VIENNA VA 22108

Substitute Fonn

1099-A

800-868-0043

LENDER'S Federal identification number

52-0904874

I

1 Date of lender's acquisition or 2 Balance of principal outstanding
knowledge of abandonment

05/16/11

BORROWER'S identification number

XXX-XX-9353

3

Copy B

$141,972.78

For Borrower

4 Fair market value of property

This is important tax
information and is being
furnished to the Internal
Revenue Service. If you
are required to file a
return. a negligence
penalty or other
sanction may be
imposed on you if
taxable income results
from this transaction
and the IRS determines
that it has not been
reported.

BORROWER'S name. street address (including apt. oo.). city. state and ZIP code

$123,000.00

DENNIS D BUTCHER
MARGARET A BUTCHER
10512 W. ACHILLEA ST
STAR ID 83669-5271

5 Check here if !he borrower was personalty liable for
repayment of the debt

-x

6 Description of property

10512 W ACHILLEA ST
STAR ID 83669
Account munber (see instructions)

0200232726
Substitute Form

1099-A

(Keep for your records.)

Department of 1119 Treasury-Internal Revenue Service

Instructions for Borrower
Certain lenders who acquire an interest in property that was security for a loan or
who have reason to know that such property has been abandoned must provide
you with this statement. You may have reportaole income or loss because of such
acquisition or abandonment. Gain or loss from an acquisition generally is
measured by the difference between your adjusted basis in the property and the
amount of your debt canceled in exchange for the property, or, if greater, the sale
proceeds. If you abandoned the property, you may have income from the discharge
of indebtedness in the amount of the unpaid balance of your canceled debt You
also may have a loss from abandonment up to the adjusted basis of the property at
the time or abandonment Losses on acquisitions or abandonments of property
held for personal use are not deductible. See Pub. 4681 for information about
foreclosures and abandonments.
Property means any real property (such as a personal residence); any intangible
property; and tangible personal property that is held for investment or used in a
trade or ousiness.
If you borrowed money on this property with someone else, each of you should
receive this statement.
Borrower's identification number. For your protection. this form may show only
the last four digits of your social security number (SSN), individual taxpayer
idenlificaUon number (!TIN). or adoption taxpayer identification number (ATIN).
However, the issuer has reported your comolete identification number to the IRS
and, where applicable, to state and/or local governments.

Account number. May show an account or other unique number the lender assigned
to distinguished your account.
Box 1. For a lenders acquisition of property that was security for a loan. the date
shown is generally the earlier of the date title was transferred to the lender or the date
possession and the burdens and benefits of ownership were transferred to the
lender. This may be the date of a foreclosure or execution sale or the date your right
of redemption or objection expired. For an abandonment, the date shown is the date
on which the lender first knew or had reason to know that the property was
abandoned or the date of a foreclosure, execution, or similar sale.
Box 2. Shows the debt (principal only) owed to the lender on the loan when the
interest in the property was acquired by the lender or on the date the lender first knew
or had reason to know that the property was abandoned.
Box 4. Shows the fair market \/alue of the property. If the amount in box 4 is less ihan
the amount in box 2. and your debt is canceled, you may have cancellation of debt
income. If the property was your main home. see Pub. 523 to figure any taxable gain
or ordinary income.
Box 5. Shows whether you were personally liable for repayment of the loan when the
cebt was created or, if modified. when it was last modified.
Box 6. Shows the description of the property acquired by the lender or abandoned by
you. If "CCC" is shown, the form indicates the amount of any Commodity Credit
Corporation loan outstanding when you forfeited your commodity.

56638~'0063S5

000892
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MARGARETABUTCHER
10512 W. Achillea St.
Star ID 83669
Phone: 208,412,1975
Pegsworld@live.com

•
WFHM LOAN No.: 708,0200232726
CASE NO.: cv,oc,2on,13288

Feb., 20 2012
Dear IRS,
This situation involves WELLS FARGO HOME MORTGAGE, in the possible filing of 1098
INTEREST FORM(S) and/ or TAX FORM 1099-A. I recently received a Yr. 2011, Tax Form
1099-A, from WELLS FARGO HOME MORTGAGE, which states $141,972.78 reported to the
IRS. Maybe this is legal, I do not know. There are many red flags involved with this situation.

I do not want to see WFHM and all the parties involved also get a wind fall from the IRS in
addition to TARP funds and insurance payments
However, Along with the a Yr. 2011, Tax Form 1099-A, WFHM also sent a "Costumer Account
Activity Statement" with a stated amount of $167,180.46 which is also claimed by Freddie Mac,
also known as FEDERAL HOME LOAN MORTGAGE COMPANY (FHLMC). The total
difference is $25 207.68
Tax Form 1099-A or "Costumer Account Activity Statemenf' also does not report the additional
approximately $16,644.00 in loan payments I made from 04-27-09 to 06-11-10, while in the
HAMP modification program, when added, this comes to a total difference of$ 41 851.68.
WFHM "Costumer Account Activity Statemenf' shows WFHM as still currently charging late fees
of$ 45.53 a month.

The Letter had the No.: 1 AT 01347/001347/001348 0005 1 AGP8U5 708 on it.
Other Numbers:
FED ID No.: 52-0904874
LENDER ID No.: 50072784
WFHM LOAN No.: 708-0200232726
FREDDIE MAC No.: 117679
INVESTOR No.: 321203593
ORDER No.: 50005294145L

An auction sale of my home took placed following three HAMP trial Periods. But I have not
"abandoned the property" I am still in my home. On July 22,20ll a motion for Ejectment and
Restitution was filed by FHLMC to evict. I have been granted a continuation of stay by the court
until decision is under review by District Court. on Appeal CASE NO.: CV,QC, 20ll,13288
Forced Default Guarantee Insurance names the loan servicer: Wells Fargo Home Mortgage, and
the attorneys: Routh Crabtree Olsen, and the trustees: Northwest Trustees, as the beneficiaries,
all who are not the Party of Interest. This Insurance was through First American Title Co. and was

000893

•

•

taken out on May, 18 2010, almost a year to the date of the auction sale of my home on May, 16
2011.
FHLMC credit bid property back to FHLMC-Freddie Mac and is also one of the possible
Secondary Investors. IC statutes, 45-1506, 45-1506A, or 45-1506B, weren't followed as to notice,
recording, posting and conflicting affidavits submitted to the court. However, WFHM states,
"Moreover, actual notice is not required were there is a showing that the debtor was aware of
the foreclosure proceedings" in its motion for summery judgment which was granted to FHLMC
now on appeal.

On June 22, 2011 I filed a complaint with Congressman Raul Labrador's office and his office placed
a Congressional Inquiry into FREDDIE MAC and submitted a formal complaint with the U.S.
Department of Treasury/Office of Thrift Supervision on my behalf.
WFHM's official response letter from Nicole Fry, Executive Mortgage Specialist, Office of the President,
Case No. 01630763, to the Inquiry and was also sent to the TREASURY DEPT. the OCC,
FREDDIE MAC and Labrador's office.
The WFHM letter falsely states a ten month time period where they state they tried to reach me
and I did not respond I have volumes of records that prove over 200 contacts between WFHM
and Todd Henderson of NWT; as this is also the bulk of the time I was in and out of HAMP for a
year. Misrepresentations are all through out this letter.
There are so many red flags involved in this situation. WFHM lied in its official response letter to
Congressman Raul Labrador's office Inquiry, the TREASURY DEPT. the OCC and Freddie Mac
Sincerely,
Margaret A Butcher

Parties Involved:
WELLS FARGO HOME MORTGAGE, CORPORATE OFFICES
420 Montgomery Street, San Francisco, CA 94104
FEDERAL HOME MORTGAGE CORP
Corporate Secretary
Freddie Mac
8200 Jones Branch Drive MS 200
McLean, Virginia 22102
FEDERAL HOME MORTGAGE CORP.
Plano Parkway
Carrollton, TX 75010-4902
FREDDIE MAC (117679)
8609 WESTWOOD CENTER DR. P.O. BOX 5003

000894
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VIENNA VA 22108
WELLS FARGO HOME MORTGAGE
P.O. Box 10335
Des Moines, IA 50306-0335
NORTHWEST TRUSTEE SERVICES, INC.
Washington Office
13555 SE 36th St, Suite 100
Bellevue, WA 98006
P.O. Box 997,
Bellevue, WA 98009-0997
HOME FEDERAL BANK
500 12th Avenue South
Nampa, Idaho 83651
BRAD L.WILLIAMS C/OUPF INC. WASHINGTON CORP
Brad L Williams Attorney
621 W Mallon Avenue # 603
Spokane, WA 99201-2181
PIONEER TITLE COMPANY
1414 W Bannock St
Boise, ID 83 702
FIRST AMERICAN TITLE INSURANCE COMPANY
1 First American Way
Santa Ana, California 92707

000895
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MARGARET A BUTCHER
10512 W. Achillea St.
Star ID 83669
Phone: 208-412-1975
Pegsworld@live.com

•

EXDD

WFHM LOAN No.: 708-0200232726
CASE NO.: CV-OC-2011-13288

March 15, 2012
Dear Madam or Sir,
First, thank you for your time and patience in response to my request for help. I realize
I am only one homeowner out of millions in this situation, even so, I would be grateful
for any assistance towards resolution to prevent the eminent loss of my home. By some
miracle I'm still in my home and standing my ground, but without help. So far, I have
had to represent myself in court, but I'm no lawyer. Meanwhile, I have searched
endlessly for help, receiving sympathy, empty promises and blame. I am in urgent need
of real practical help.
Idaho is a non-judicial foreclosure state; as homeowners we do not have access to
knowledgeable legal help - only the hanks do. Help for homeowners is barred from out
of state (for our own protection) but, out of state foreclosure mills such as Northwest
Trustee Services, Inc., together with "sister" law firm, Routh Crabtree and Olsen
P.S., and their liquidation facility; FEl, Foreclosure Expeditors/Initiators, are
allowed to come in to Idaho, set up shop, and work in concert while using government
programs like HAMP along with our legal system to steal our homes - apparently
without conflict of interest. Idahoans are defenseless.
In my situation, the Loan Servicer is Wells Fargo Home Mortgage; the Investor
(Secondary or Master Investor?) is Freddie Mac - Federal Home Loan Mortgage
Corporation. The assignment of trustee was to Northwest Trustee Services Inc, using
their liquidation facility, Foreclosure Expeditors/Initiators, along with their attorney of
record, Routh Crabtree and Olsen P.S. for all parties involved.

HAMP ABUSE
I was denied a HAMP Loan Modification that should have been made under
FREDDIE MAC and government guidelines. After spending months working with the
Bank for a loan modification, I completed all additional requirements throughout three
HAMP trials. I was denied again. WFHM made requested more paperwork to put me
through a forth round of HAMP. Again, I complied, hut this time WFHM also
simultaneously recorded default and proceeded head long towards foreclosure sale.
Next, FHLMC filed a Motion, '"Post Foreclosure Eviction Complaint for
Ejectment/Restitution of Property." WFHM manipulated HAMP through bogus
"requirements" and created delays used to a manufacture a default of my loan.
Meanwhile, WFHM, NWT, and RCO, took out a forced Default Insurance Policy,

1
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naming themselves as Assured/Beneficiaries. All three worked together to push through
foreclosure and auction sale of my home back to FHLMC by credit bid, as REO. The auction sale
was recorded on the one year anniversary of the insurance policy.

IC 45-1502. DEFINITIONS-TRUSTEE'S CHARGE. (l)"Benejiciary"means
the person named or otherwise designated in a trust deed as the person for
whose benefit a trust deed is given, or his successor in interest, and who
shall not be the trustee. (4) "Trustee"means a person to whom the legal
title to real property is conveyed hy trust deed, or his successor in interest.
WFHM, NWT, and RCO, lead me to trust them. I thought that they were helping me
to achieve HAMP permanent modification, hut instead they were only helping
themselves.

ADA COUNTY MAGISTRATE COURT
On November 22 2011, in Magistrate Court, even FHLMC's RCO Council, Mr.O'Neill,
conceded ... "You're Honor ... This is a case of one hand not knowing what the
other hand is doing... "
FHLMC Complaint, "Moreover, actual notice is not required were there is a
showing that the debtor was aware of the foreclosure proceedings" as refutation
of its actions of non compliance of IC Statutes; 45-1506, 45-1506A, or 45-1506B.
Despite the facts presented in this case, Magistrate Court granted FHLMC's Motion for
Summery Judgment. If Magistrate Court's "Finding of Fact" stands, it will set legal
precedence to challenge Idaho House of Representatives Bill; No. 331, Amendment 451506 C, put in effect on September 1st 2011.
According to FHLMC and its Council, RCO, filing default on a homeowner, whether
truthful or not, is all that is required to circumvent compliance with Idaho Codes; in
utter disregard for Idaho Statutes.
Moreover, if FHLMC is allowed to prevail, it will erode recent Idaho Supreme Court of
Appeal rulings which have reaffirmed a strict standard of compliance with Idaho
Statutes. These rulings of standard are the only protection we have.
In, Federal Home Loan Mortgage Corporation v. Appel, 137 Idaho, P. 3d. 434,
429(2006) FHLMC stated, "Fed Home argues however, that"[ir] regardless" of
whether the proper statutory notice requirements were, complied with, the sale
is final under IC§45-1508 and §45-1510••• "
IC §45-1506C, (6) "Whenever the Attorney General has reason to believe that any
person has failed to follow the requirements of this section••• that proceedings
would be in the public interest•.• "
The Magistrate Court decision is now under review for appeal by District Court. I filed
a TRO motion for a continuation of Stay of Judgment until the case could he heard.
Intervention on my behalf is not in just my solitary interest, but all Idaho homeowner's
interest as well; conserving what statutory protection our Idaho legislature and Court

WFHM LOAN# 708-0200232726-CASE NO.: CV-OC-2011-13288
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of Appeals have tried to provide us.

TRO DISTRICT COURT DECISION
On February 16th 2011, District Count heard my TRO Motion. FHLMC's Council, RCO,
falsely stated that I had lived in the house without making a payment for three years;
painting me before the court as a dead heat squatter in my own home.
I objected FHLMC Council's statement, citing the last payment made in Exhibit "G"
previously submitted to the court and RCO. Therefore, FHLMC's Council knew he was
making a false statement.
The District Court Judge granted me the TRO, continuation of stay, limited the bond
to $500.00 a month and stated she would grant a waiver of court costs on appeal, as
well. However, on February 29th, District Court Judge Kathryn A. Sticklen, did deny
the waiver.

HAMP IDSTORY BEGINS - "GOD IS IN THE DETAILS"
On November 21st 2008 I received WFHM Notice Letter stating payment was currently
past due on November 17 2008. At the time, I was going through a marital separation of
a 28 year marriage. Dennis D Butcher was to pay per court order; the mortgage loan
and credit card payments.
Alarmed, I called my divorce attorney, who contacted Dennis D Butcher's divorce
attorney, which in turn contacted Wells Fargo Home Mortgage. WFHM confirmed
to Dennis Butcher's attorney via ledger, that he had not missed the payment. Dennis
Butcher's divorce attorney then contacted my divorce attorney, providing a copy of the
WFHM ledger as proof.
I had immediately contacted WELLS FARGO in the interim to arrange for payment
until the matter of any non- payment by Dennis Butcher could he resolved. I informed
the WFHM Representative of my situation.

WFHM SOLICITES HAMP PARTICIPATION
The WFHM Representative explained that in order to qualify for HAMP program, the
mortgage loan must be several months delinquent. Once pre-qualified; WFHM would
calculate my new modified HAMP payment which would take care of any delinquency
created by the 2 to 4 month waiting period. The WFHM Representative stated I could
not make a payment during the waiting period of the HAMP until I was informed by
WFHM to do so. I believed her.
Shortly thereafter, Dennis Butcher, in contempt of court, stopped making the mortgage
loan payments along with the credit card payments, child support, and dropped our son
and me from the medical insurance.
Fortunately, by this time I had already signed up for HAMP on December 2nd 2008,
providing all the paperwork to WFHM and was waiting to here back with my new loan
modification payment amount.
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WFHM Caused 135 DAY DELAY - "DEFAULT"
Nevertheless, I did not receive notice of approval until April 15, 2009. WFHM imposed HAMP
delay of 135 days. In effect, WFHM created "default," through misapplication and denial of
payments received and finally denial of Loan Modification altogether.
I have rolled all my life's savings sweat equity into my current home - a 35 % down payment- to
the tune of eighty thousand dollars. My mortgage loan was not a subprime "toxic" no/low down
payment loan.

To date WFHM and FHLMC refuses to engage in any meaningful form of dispute
resolution, while claiming they have done so and on the other hand, they were involved
in an ongoing practice of noncompliance with IC statutes. Afterwards, WFHM,
FHLMC, NWT, and RCO, misrepresented the facts to the court and government
agencies as well.
I have made attempt to get help from several agencies, all to no avail. They say they
will or can intercede in my situation, but then suddenly stop and no real help is ever
realized.
GRIEVANCE FILED-CONGRESSMAN RAUL LABRADOR
After the auction sale of my home, I contacted Congressman Raul Labrador's Office and
filed a complaint. I received an e-mail response on June 22nd 2011 as follows:
From: Lisa.Anderson@mail.house.gov
To: pegsworld@q.com
Sent: Wednesday, June 22 2011 7:50:11 AM
Office of U.S. Congressman Labrador
33 East Broadway, Suite 251
Meridian,ldaho,83642
Phone: (208) 888-3188
Fax: (208) 888-0894
http://labrador.house.gov
"Good morning Margaret, Thank you for the opportunity to he of service.
I have placed a Congressional Inquiry into Freddie Mac on your behalf.
Additionally, I submitted a formal complaint with the U.S. Department
of Treasury/Office of Thrift Supervision. I anticipate that a response from
each entity will be sent to our office shortly. I will keep you apprised of
developments as they occur. I appreciate your patience throughout this
process and in the meantime, if you have any questions please contact me.
Again, I am thankful for the opportunity to be of service."
All my best,
Lisa Raye Anderson
Constituent Services Director/Academy Nominations Coordinator
Office of U.S. Congressman Raw R. Labrador"
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WFHM RESPONSE
I believe the abrupt lack of genuine response for help is the result of WFHM' s letter in response to
the Congressional Inquiry placed into Freddie Mac on my behalf. The letter was signed by Nicole
Fry, Executive Mortgage Specialist, Office of the President, dated July 15th 2011; as Case No.
01630763. The letter is composed of false statements of fact and omitted facts, which make
the statements misleading. The letter was forwarded on to the TREASURY DEPT., the OCC,
and FREDDIE MAC. As a result, FHLMC- FREDDIE MAC has effectively cut me off from all
help as well.
It stands to reason that if WFHM would make false statements in response to a Congressional
Inquiry, knowing the response would be forwarded to related government agencies; then there's a
good chance WFHM made the same false statements to the Investor(s) as well.

WFHM LETTER - FALSE STATEMENTS
PAR (1) I am responding on behalf of Wells Fargo Home Mortgage
(WFHM) to your. complaint filled with the offices of Congressman
Raul R. Labrador, which they forwarded to the Office of the
Comptroller of the Currency.
As WFHM Executive Mortgage Specialist, Nicole Fry confirms in paragraph (1)

WFHM knew its response would be forwarded to the office of Congressman Raul R.
Labrador and the OCC and from there to related government sponsored agencies such
as FHLMC. It was after filing the complaint against WFHM on June 18th 2011 that I
was served by FHLMC "Summons and Complaint, Post Foreclosure Eviction."
Judith Morbeck, stated once a "civil summons" is served, Congressmen Raul
Labrador's office could not intervene. My Congressmen's office stopped interceding on
my behalf as a result of FHLMC-FREDDIE MAC serving "Summons and
Complaint - Post Foreclosure Eviction".
PAR (2) WFHM services the mortgage on behalf of a secondary market
investor. Therefore, the assistance we can provide must not only he
in accordance with the terms of the Note and Security Instrument,
hut also within the guidelines established by the investor.
WFHM Executive Mortgage Specialist, Fry makes false statement; paragraph(2)
" ••. within the guidelines established by the investor." FREDDIE MAC-FHLMC is
the identified Investor. WFHM broke nearly, if not all, HAMP guidelines established
by FREDDIE MAC.
DID AUCTION TAKE PLACE?

On September 6th 2011 I called WFHM PROCESSING DEPT at 4:00 PM.
WFHM REP Anthony Peak confirmed FREDDIE MAC as the Investor. "The
house was in the REO DEPT..• and NO BID took place or bid did not go
through because of lack offunds".
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I stated "If FHLMC, who's also FREDDIE MAC, has no funds to honor bid?
..• So it goes back to FREDDIE MAC? Was there even an auction?"

WFHMREP Peak then changed the subject and did not answer my question.
The "Notice of Sale" received November 23rd 2011 state NWT accepted $123,000.00
single credit bid - placed by FHLMC. Only the investing entity can place a credit hid
in place of tendered cash.
Both the Trustee's Sale Guarantee, Trustee's Deed & "Affidavit of Compliance"
assert a sale occurred on Monday, May 16th 2011, in Idaho, then 2 days later on
Wednesday, May 18th the Trustee's Sale Guarantee and Trustee's Deed and
"Affidavit of Compliance" were notarized in Washington, then were hack again in
Idaho, on Friday, May 20th and then recorded.
The auction sale did not take place at the traditional location; steps of the ADA County
Court House. Instead the sale location; 202 South Cole Road, Boise, Idaho 83709, is
a warehouse type building of Foreclosure Expeditors/Initiators, LLC ("FEI") in
which RCO has ownership interest.
1) NWT's "Affidavit of Compliance" was recorded on MAY 20th 2011 with the
Trustee's Sale Guarantee and Trustee's Deed, asserts IC § 45-1506 B (1)
through (6) completion "By Reason of Automatic Stay"
2) Then, nearly 7 months later - after the MAY 16th 2011 auction sale date•.•
3) NWT submits two more, affidavits .&&Affidavit of Jeff Stenman" for the
"Affidavit of Certified Mail" which asserts completion of IC § 45-1506 A.
4) The "Affidavit of Jeff Stenman" & "Affidavit of Certified Mail" were
notarized in the Washington State, around November 18th 2011, but never
recorded.
5) At about November 22 2011 the unrecorded Mfidavits were attached to the Trustee's
Deed at the Ada County Court House • nearly 7 months after the auction sale.
6) The May 16th 2011 TRUSTEE'S DEED allegedly presented for inspection
during auction was without the duly recorded and executed documents;
therefore statements in TRUSTEE'S DEED (a) through (f) are false
statements.

WFHM CONCEDES IT LACKS AUTHORITY
According to WFHM Executive Mort. Specialist, Fry's statement; paragraph (2)
The Secondary Market Investor is the only entity with the ultimate power of
decision to grant my HAMP Loan Modification. Consequently, WFHM lacks the
authority to negotiate a Loan Modification in the first place.
Furthermore, WFHM would then lack authority to FORECLOSE. WFHM false
statements give cause for an Investor(s) to deny finalizing my Loan Modification.
1) WFHM, Nicole Fry points the finger at the "Secondary Market Investor"- not
WFHM - as the party responsible for turning down my HAMP Loan Modification.
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2) Consequently, WFHM then lacked authority to modify my mortgage loan all along.

3) In that case WFHM knowingly lead me on as it recycled me through three
separate HAMP Trial Periods, pushing the loan into Default, while
collectingfees, insurance and the TARP funds.
PAR ( 4) Any workout option approved is based on the borrower's proof of
financial need for assistance, as well as the ability to afford the
approved workout option. WFHM relies on our borrowers to provide us
with complete and accurate financial information.
PAR (5) If a complete financial packet is not received, a thorough review cannot
occur and the request for mortgage assistance will he denied. Also if
the review cannot he completed within 30 days, updated financial
information may he requested.
According to WF'HM Exec. Mortgage Specialist, Fry's statements; paragraph (4) (5)

" ...the request for mortgage assistance" was "denied" because " •••a complete and
accurate financial packet" was '"not received".
Despite almost 300 documented payments and contacts; 142 phone calls, 4 WFHM
return calls, 56 Faxes, 29 Emails, 8 UPS/Overnight Packages, and "49 WFHM letters
responded to "requested" "updated financial information" "within 30 days" and I
''Face to Face"Contact- WFHM somehow did not receive any of it••. ?
• 1 contact every 3.20 days between December ,2nd 2008 and May 18th 2011; HAMP - to Auction
• 1 contact every 4.60 days between June 12th 2009 and April 12th 2010 WFHM- "No Contact"
• I contact every 2.13 days between September 3rd 2010 and December 6th· 2010 BK
•I contact every 1.41 days between Septemher3rd 2010 and October 14th 2010 - BK Stay
Throughout the HAMP process, paperwork both mailed and faxed, were mysteriously
get "lost" On the suggestion of my "HOPE' counselor, I began having the LOCAL
WELLS FARGO BANK fax my paperwork in to WFHM for me, but the paperwork
still inexplicably wound up "lost"
Typical List WF'HM Requested Faxed Information WFHM Stated HAMP Required:
Hardship Letter, Bank Account Statement, 2009 Tax Return, Payroll income
verification, Lien Payoff Release, Financial Counseling Action Plan, Financial
Worksheet, Property Assessment Notice, Form 4506-T, Community Residence Ordered
Shortening Time, Order Real Property Listing, Dept. H&W Notice of Action: Food
Stamps, Motion For Contempt: Defendant Dennis D. Butcher, for Loan Modification
Compliance, Judgment of Amended Divorce Decree, Copy of Spousal Support Check,
Grants/Scholarship Statement, Quitclaim Deed.

7

WFHM LOAN# 708-0200232726- CASE NO.: CV-OC-2011-13288

Feb 20 2012
000902

"COMPLETE/ACCURATE FINANCIAL INFORMATION PROVIDED" (113.20 days)
*Bold: contact between "no Contact'" June 12th 2009 and April l.2lh 2010 (114.6 days)
*WFHM Loss Mit. Dept acknowledges conta~ "I.mm Modification Option Available."
** Contact during BK; 09-03-10 to 12-06-10 (112.13 days) BK Stay (ll 1.41. days)
*** Contact with NWT Inc.,
DATES of 8 UPS, PfilORITY MAIL PACKAGES - INFORMATION/HAMP CONTRACT
• 12-02-08 UPS /OVERNIGHT

• 04.-24-09 UPS/OVERNIGHT*
• 05-14-09 UPS/OVERNIGHT*
• 04.-24-10 PRIORITY MAIL
• 08-28-10 PRIORITY MAIL

• 89-17-10 UPS/OVERNIGHT
Tracking#: 163842020R8E019337**

• 09-28-10 UPS/OVERNIGHT
Tracking#: IZ 020 R8E 01 9337 6384**
• 12-02-IOUPSNEXTDAY AIR Traeking#:
lZ 767 E47 0194030607 ID 845 9-SO**

DATES of 56 FAX/RE-FAXED (Partial List)
12-02-08 FAX
12-06-08 RE-FAX
01-05-09 FAX
01-09-09 RE-FAX
01-11-09 RE-FAX
02-23-09 FAX
04-23-09 FAX
04-25-09 RE-FAX
04-30-09 FAX
05-05-09 RE-FAX
05-11-09 FAX
05-14-09 FAX
05-19-09 FAX
05-20-09 FAX
05-21-09 FAX
05-21-09 RE- FAX
05-29-09 FAX
07-03-09 FAX*
07-09-09 FAX*
07-16-09 FAX*
07-30-09 FAX*
07-31-09 RE-FAX*
09-15-09 FAX*
09-15-09 FAX*
ll-ll-09 FAX*
12-29-09 FAX*
01-22-10 FAX*
01-26-10 FAX*

02-03-10 FAX*
02-10-10 FAX*
02-23-10 FAX*
03-16-10 FAX*
04.-03-10 FAX*
04-IS-lOFAX*
04.-15-10 FAX REFAXED*
04-23-10 FAX
04-25-10 RE-FAX
06-17-10 FAX
06-29-10 FAX RECEIVED FAX
07-09-10 FAX
07-24-10 FAX
07-30-10 FAX
08-30-10 FAX
08-30-10 FAX
08-31-10 RE-FAX
ll-06-10 FAX LOCAL WF BRANCH**
ll-08-10 RE-FAX LOC. WF BRANCH**
11-16-10 RE-FAX**
12-10-10 FAX
12-14-10 RE-FAX
12-15-10 RE-FAX
01-12-11 FAX
02-02-11 FAX LOCAL WF BRANCH
02-07-11 FAX LOCAL WF BRANCH
02-18-11 RE-FAX LOCAL WFBRANCH
02-23-11 RE-FAX LOCAL WF BRANCH
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04-27-09*
02-02-10*
02-04-10*
02-09-10*
02-09-10*

DATES of 29 ~SENT AND RECEIVED (Partial List)
02-09-10*
03-03-10*
04-24-10
07-01-10
07-27-10
02'-10-10*
03-31-10*
06-01-10
07-02-10
09-14-10**
06-02-10
07-27-10
02-12-10*
03-31-10*
09-15-10**
02-.25-10*
04-02-10*
06-30-10
07-27-10
12-02·10**
03-01-10*
04-02-10*
07-01-10
07-27-10

DATES of OVER 140 PHONE CALIS MADE TO WFHM AND NWT LOGGED ON:
(Partial List)

11-22-08
11-21-08
12-10-08
12-14-08
12-15-08
01-02-09
01-07-09
01-08-09
01-14-09
01-15-09
01-15-09
01-22-09
01-27-09
02-03-09
02-10-09
02-10-09
02-18-09
02-27-09
02-27-09
03-04-09
03-12-09
04-13-09
04-27-09
04-27-09

04-27-09
04-27-09
04-27-09
05-09-09
05-15-09
05-15-09
05-19-09 .
05-20-09
05-21-09
05-28-09
05-29-09
06-30-09*
07-03-09*
07-24-09*
08-12-09*
08-17-09*
08-18-09*
08-24-09*
08-31-09*
09-01-09*
09-22-09*
09-25-09*
10-01-09*
11-02-09*

11-03-09*
11-03-09*
12-10-09*
12-10-09*
02-02-10*
02-08-10*
02-08-10*
03-08-10*
04-05-10*
04-08-10*
05-18-10
05-19-10
05-27-10
06-01-10
06-07-10
06-07-10
06-08-10
06-08-10
06-11-10***
06-11-10***
06-11-10***
06-11-10
06-11-10
06-15-10***

06-17-10
06-18-10
06-30-10
07-02-10
07-02-10
07-14-10***
07-26-10
07-26-10
07-26-10
07-26-10
07-26-10
08-09-10
08-24-10
08-26-10
09-06-10
09-07-10**
09-08-10**
09-10-10**
09-10-10**
09-10-10**
09-13-10**
09-14--10**
09-17-10**
09-17-10**

09-18-10**
09-19-10**
09-19-10**
09-19-10**
09-19-10**
09-19-10**
09-20-10**
09-27..10**
09-28-10**
10-01-10**
10-11-10**
10-15-10**
11-01-10**
11-01-10**
11-05-10**
11-01-10**
11-01-10**
11-05-10**
11-05-10**
12-17-10
12-17-10
12-20-10
12-20-10
12-21-10

12-21-10
12-22-10
01-27-11
01-27-11
01-27-11
02-07-11
02-07-11
02-07-11
02-07-11
02-07-11
02-07-11
02-18-11
02-18-11
02-18-11
02-23-11
02-23-11
02-23-11
04-01-11
04-01-11
04-01-11
05-18-11
05-18-11 ***

DATES of 4 CALL BACK from WFHM (Partial List)
04-08-10*
09-19-10** 09-19-10** 12-22-10
DA~ of. 49 LETTERS from WFHM and NWT (Partial List)
(This is by no meaus a eornplet.e list of dates "Options"'WSTe offered.)

09-01-10*
09-10-10**
09-29-10**
10-2010***
10-26-10**
12-02-10**
02-10-11
03-23-11
04-01-11 *
*WFHM Loss Mit. Dept acknowledges contact., "Loan Modification, Option Available."

11-21-08
11-26-08*
12-14-08*
12-14-08*
12-15-08*
01-02-09*
01-08-09*
01-15-10*

02-10-09*
04-15-09*
04-15-09*
04-21-09*
07-07-09*
09-18-09*
11-12-09*
11-27-09*

12-09-09*
12-10-09*
12-14-09*
01-02-10*
01-12-10*
02-23-10*
04-14-10
04-18-10

04-22-10*
05-11-10
05-12-10*
05-18-10***
05-27-10
05-27-10
06-11-10*
06-29-10***

06-29-10
06-30-10*
07-13-10*
07-14-10***
07-26-10*
07-27-10*
08-09-10*
08-31-10*
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PAR (6) Our records indicate that an acceleration notification was issued on
December 14, 2008. This notice advised the loan needed to he brought
current by January 13, 2009, or we would accelerate the Note.
BEGINNING OF DUAL TRACKING PROCESS

I was enrolled in HAMP and at the same time WFHM simultaneously accelerated the
Note. This was the beginning of the Dual Tracking Process.
WFHM accelerated the Note on or before December 15th 2008 after WFHM received
the Completed Financial Packet for HAMP Loan Modification AND before Fry's stated
date of January 13th 2009 threatening'"••• or we would accelerate the Note."
Once WFHM filed default, it has denied receiving any of the well nearly 300
documented contacts made by fax, mail, phone call, e-mail, county and court records,
including the contacts in which it sent out letters of acknowledgment of those contacts
stating, "Loan Modification Option Available."
FHLMC: Motion: Summary Judgment- Statement of Facts: pg 2 at A.
"Defendant appears to present an affirmative defense based upon the
failure of Plaintiff's predecessor in interest to offer Defendant a loan
modification. There is no federal statute which requires a lender to
modify a loan•.. at D. Wells Fargo was "duel tracking". .. IT WOULD
APPEAR THAT SHE BELIEVES THE LENDER IS PROHIBITED FROM
CONTINUING A FORECLOSURE WHILE, AT THE SAME TIME,
CONSIDERING LOAN MODIFICATIONS. •• "

Oh yes they did•..

FULL ACCOUNT
It was actually on November 21st 2008 that I received the 1st Notice Letter from
WFHM stating payment was currently past due on November 17 2008.
In response to my call to the letter from WFHM on November 2,2nd 2008, I received
another 2'ul letter WFHM on November 26th 2008, "Thank you for your interest in
our Borrower Counseling Program." Request for Financial Information and
Financial Work Sheet and HAMP Contract.
1) On December 2nd 2008 I applied for HAMP by filing out and returning requested
information to WFHM by UPS.
2) On December 2nd 2008, copy faxed as backup.
3) Again, on December 6th 2008 Re-Faxed a 2nd time.
On December 10th 2008 I called WFHM, at 10:50 AM, to confirm receipt of the
Financial Information Work Sheet and Contract for HAMP.
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I spoke with WFHM REP "Ebony" who stated " ••• received both UPS and Fax sent
Dec 6••• No Processor /Negotiator yet••.lnformation sent to Loss Mitigation
office, who has authority to decide payment amount••• don't make payments
yet••• called forbearance •.. hold off making a payment until you hear back from
Loss Mitigation ••• call back weekly." Confirming what I had been told that if I made
a payment I would not qualify for HAMP.
1) In the interim, I called my divorce attorney, who contacted Dennis D Butcher's
divorce attorney, which in turn contacted WFHM.
2) WFHM confirmed to Dennis Butcher's attorney via a ledger, that he had not
missed the payment.
Dennis Butcher's divorce attorney then contacted my divorce attorney, providing a
copy of the WFHM ledger provided as proof.
On December 14th 2008, four days after my last call, I received a third letter from
WFHM, which Nicole Fry makes reference to in her July 15th 2011 response letter,
threatening Default, even while I was in the HAMP program waiting period imposed
hyWFHM.
On December 14th 2008 the same day as the WFHM letter threatening default, a 4th
letter received from WFHM LOSS MITIGATION DEPT acknowledging contact,
"Loan Modification Option Available."
I called WFHM on December 14th 2008. The WFHM REP stated a, "Default Balance
of $3,347. 78, Account Acceleration, Negative Credit reporting, late fees."
(However, at this point in time, it was only the November payment of $1100. 75 that was past
due. The December payment had not been made yet, but still within the two week grace period
when the letter had gone out. Nevertheless, the November and December payments would
have come to $2201.50, plus two $45.00 late fees would have totaled $2291.5, not the
$3,347. 78 claimed by WFHM REP)

I called WFHM again the next day on December 15th 2008, 11:10 AM, to verify what I
was told by the last WFHM REP. The REP stated the "Default, 45 Day Notice
Letter" was sent to the address for Dennis Butcher- not the property address.
I explained I was instructed to hold off payment by WFHM REPs and was waiting to
hear hack from Loss Mitigation Dept. Again, I asked the WFHM REP if that is what I
was really supposed to do. The WFHM REP confirmed and stated "system" shows,
''Pending in Loss Mitigation. No Processor assigned yet. Call back next week."
On December 15th 2008, again, I received a 5th letter acknowledging contact from
WFHM LOSS MITIGATION DEPT, "Loan Modification Option Available."
Meanwhile I continued to call WFHM to check the status of my HAMP Loan
Modification and faxed updated information and re-faxed as hack up. I was very
uncomfortable with the situation. WFHM REPs began telling me that I did not need to
call so much and I had to he patient.
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On January 7th 2009 I called WFHM and spoke with WFHM REP "Natasha". I
stated, "I sent Fax, was instructed to hold off payment by WF REPs. and to wait
to hear back from Loss Mitigation Dept, I'm concerned about going further into
debt, can I make at least a partial payment?"
REP Natasha stated, " ••• hold off on payment as advised... must wait to be
assigned a possessor." REP checked system "info not showing yet, call Friday,
has not gone to Processor.•. "
REP Natasha stated my mortgage loan was not in danger of foreclosure if I was in a
Loan Modification Program. "Be patient••. a long waiting period at this time." she
said.
On January 2200 2009 I called WFHM at 866-465-9493, about the many letters I was
rece1vmg.
The WFHM REP stated, "It's a "FORM LETTER!!! ••• takes time to set up, hasn't
been set up. I (rep.) submitting Email now to setup for Processor with Loss
Mitigation Dept. Call the 1-800-416-1472 number back on Monday or.Tuesday.

PAR (7) WFHM started reviewing the loan for potential workout options on
February 10, 2009, under the federal government's Home Affordable
Modification Program (HAMP). This program is designed to assist
borrower who are in default or have experienced an event that will
jeopardize their ability to make their mortgage payments on their
primary residence.
According to WFHM Executive Mortgage Specialist, Fry's statements; paraga:ph(6)
WFHM sat on my HAMP application in review for two months. It did not go to review
until on February 10th 2009, when triggered by a complaint filed.

THE ANTECEDENT EVENT - FULL ACCOUNT
On February 10th 2009 I called WFHM, 800-416-1472 for an update; I was told I had to
speak with that (Loss Mitigation) Dept REP.
My call was transferred to WFHM REP "Kenneth" of the LOSS MITIGATION
DEPT.
I explained the situation to (Kenneth) Loss Mitigation; that the last WFHM REP had
sent an Email to LOSS MITIGATION DEPT to expedite it for an assigned processor.
WFHM REP Kenneth stated, "'You need to pay and the loan must be reaffirmed"
I explained I was instructed to hold off making house payment until loan application
was processed and I have been waiting to hear hack. I asked REP if he could look up
the information in system, check status for me.
WFHM REP Kenneth stated, "Can't look up anything/or you"
I explained other REPs have looked up (status of my loan for HAMP) on the computer.
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WFHM REP Kenneth stated, "I took this call as a COURTESY!"
Then WFHM REP Kenneth hung up on me.
I called hack at 11:42 AM, 800-416-1472, and spoke with WFHM REP "John".
I stated to REP John, "A REP named Kenneth" hung up on me" I explained I had
called about the status of my HAMP Loan Modification.

WFHM REP John, checked my Loan Modification status in the "system"
WFHM REP John, stated, "Became active in process, it is assigned a Negotiator.
May NOT go into foreclosure now, however, can go into foreclosure at any
time, not sure, new program ..• Will send to supervisor, will listen to call for
complaint" WFHM REP John updated my financial application information over
phone.
PAR (9) After a thorough review of your financial information, a HAMP Trial
Period Plan (Trial Period Plan) was approved on April 15, 2009. The
Trial Period Plan was provided to allow you an opportunity to make
payments at an estimated amount to the payment amount after the
HAMP is processed. The payment scheduled established at that time
was as follows:
Trial Period Payment #

1
2

3

Trial Period Payment

Due Date On or Before

$696.66
$696.66
$696.66

05/01/2009
06/01/2009
07/01/2009

As stated by WFHM Executive Mortgage Specialist Fry, in paragraph (9) and (10)

I did receive a HAMP PROGRAM ACCEPTANCE LETTER, on April 15th 2009, into
HAMP Program as of May 9th 2009 with a TPP of $696.66.
•

However, Fry's statement does not acknowledge that I complied with the three
payments made, but states, " ...was provided to allow you an opportunity to
make payments" which wrongly misleads the reader to a false conclusion; that
WFHM made the offer, but that somehow, I did not follow through? Even though
I made ALL HAMP Payments.

•

Furthermore, Fry's account makes no mention of the two subsequent HAMP Trial
Periods; including all accompanying payments made and "requirements" complied
with.

•

Fry's account leaves out full payments made between HAMP Trial Period ONE
and HAMP Trial Period TWO and payments made after HAMP Trial Period
THREE, up until WFHM Refused any payments after September 19th 2010.
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WFHM'S 135DAY DELAY
As stated by WF'HM Executive Mortgage Specialist Nicole Fry in paragraph (9)

My HAMP Trial Period Plan was not approved until April 15, 2009. Yet, I appli~d for
HAMP hack on December 2nd 2008 by Fax and UPS /OVERNIGHT and RE-FAXED
to WFHM again, on December 6th 2008.
My HAMP Loan Modification application sat for 70 days before review began on
February 10th 2009 "WFHM started reviewing the loan for potential workout
options on February 10, 2009'' -- The same day I called in a complaint as the result of
WFHM REP Kenneth hanging up on me. Then it sat in review for another 65 days;
causing a total delay and default of 135 days. This was the first delay by WFHM
which caused the first significant "default" because WFHM neglected to process my
HAMP Trial Period Plan in a timely manner until I called in a complaint.
•

In Processing••.
On February 18th 2009 I called WFHM at 11:55PM, 800-416-1472. I spoke to
WFHM REP Cami. REP Cami states "Shows updated budget was faxed on
02-11-09 went to Processor on 02-10-09. Only need update on the items with
XX- proof of income and hardship letter update."

•

In "FINAL STAGES" of Processing•••
On March 4th 2009 I called WFHM 800-416-1472. I spoke to WFHM REP Shanta.
REP Shanta stated, " ...final stages ofprocess••• call back in a week"

•

NOT In Processing••.
On March 12th 2009 I called WFHM 800-416-1472 I spoke to WFHM REP Don.
I stated to REP Don, "I was told it was in final stages••• "
REP Don stated "No, it's not ••. Loan modification has been sitting in review
for at least 30 to 45 days."

• Sat In Review For Another 65 Days..•
On April 13th 2009 I called WFHM, spoke to WFHM REP Morgan, who
transferred call to REP James. WFHM REP James stated, "Currently in
review; it takes length of time ..• 45 to- 60 days for review. As of 02-10-09, it's
been 63 days, or 45 business days ••.• no need to keep calling• .• You can go to
wellsfargo.com for latest update on account"

WF'HM LOSS MITIGATION DEPT ONE POINT OF CONTACT
WFHM Executive Mortgage Specialist Nicole Fry statement in paragraph (10)
Fry falsely states a ten month time period where WFHM attempted two times to reach
me and I did not respond. Conversely, this is also the same time I was in and out of the
three HAMP Trials for a year.
From January of 2010 until June of 2010, I was assigned a "One Point of Contact"
Wells Fargo Modification Dept Representative Christi Hemphill...

000909

Non Emp Agency Contractor Temp. WF Home Mortgage
Wells Fargo Home Mortgage
Phone 877-279-1649 ext.1508 Tel
Christie.Hemphill,@wellsfargo.com

WFHM Representative Christi Hemphill worked diligently and honestly to achieve
HAMP, but the road blocks of ever changing additional "requirements" even she
could not brake through the WFHM Dual Track. Just after I had finished my 3rd
round of HAMP it looked like this time it would surly go through...
WF'HM suddenly shutdown Christi Hemphill's entire Wells Fargo Loss Mitigation
Dept office location and WFHM laid off Hemphill... and then WFHM filed Default and
removed me to the now infamous Fort Mills, South Carolina office.

Apparently all the records disappeared along with the office too•..
PAR (10) Our records indicate that we attempted to contact you on several
occasions between June 12, 2009 and April 12, 2010, to discuss your
account. Specifically, in regards to the additional documentation
needed in order for WFHM to proceed with your request for
assistance. As of April 14, 2010, WFHM had not received the
information required in order to complete the final review. As a
result, the file was closed on April 14, 2010.
MAY OF 2009 THROUGH MAY OF 2010
As stated above and below, in response to WFHM Executive Mortgage Specialist,
Nicole Fry's statements in paragraph ( 4), (5) and (11)
Somehow, WFHM did not receive "information required" or and that I somehow did
not provide "information required" despite well over 200 documented contacts,
including a WFHM letter on July 7th 2009 confirming completion of required financial
counseling through Idaho Housing and Finance and phony "Face to Face" contact.

HUD "HOPE" FINANCIAL COUNSELING
1) February 27th 2009 Letter from "HOPE" referred to IHA.
2) April 15th 2009, WFHM Letter, "Congratulations on Entering "HMP" and
instructions to HUD Approved Counseling Agency.
3) April 27th 2009, Enrolled in IHF Program w/Counselor, Tracy Childers.
Prevention Counseling Verification Case No.:104368.
4) June 19th to 29th 2009, Completed "HOPE" Financial Counseling required for
HAMP: Client ID No.: 104368.
5) On July 7th 2009 I received a WFHM letter confirming updated information
received for completion of required financial counseling through Idaho Housing
and Finance.
15
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HUD "HOPE" FOLLOW UP PHONE COUNSELING
•November 5th 2010, "HOPE" Caller ID No.: 59450 Follow Up Phone Counseling,
3 Way Conference Call 5:00: PM 1-866-674-6327 and 1-866-472-4557 Ex: 80634

•Between WFHM REP Phil and "HOPE" NOVA Counselor Patrick and me.
• WFHM REP "Phil" states, "Online ('system") "Shows Active in Loss
Mitigation for Modification"
•HOPE Counselor Patrick states "Fax from Local Wells Fargo Branch/or free."

• HOPE Counselor Patrick and I went over my budget and ways to increase my
income, i.e., and available services: benefits.gov angelfoodministries.com, ADA
Community Action, eladap.org, 211.org, 211.Idaho.gov, Rx.org, phrma.org. Look
into RAFA, rent a room to exchange students through "Home Stay" 208-345-2820
WFHM'S "FACE TO FACE" CONTACT.
On December 14th 2009 I received a letter from Titanium Solutions Inc., on behalf of
WELLS FARGO Mortgage Co. Mr. Jones, Servicing VP, Assigned Agent: Brad
Oliver.
1) On December 14th 2009 "Brad Oliver" agent for Titanium Solutions, Inc.,
came to my residence and stated he was making "face to /ace contact for
WFHM." Mr. Oliver asked if I had been in contact with WFHM.

2) I informed Mr. Oliver I was working with WFHM LOSS MEDIATION DEPT
in the HAMP Program with WFHM REP Christie Hemphill.

3) It appeared that he was snooping around to inspect the inside of my
home. He did not seem interested in any information concerning the
status of working with WF'HM LOSS MEDIATION DEPT in the HAMP Program
with WFHM REP Christie Hemphill.
4) Brad Oliver handed me his card and left.
5) Oliver's card had "Titanium Solutions Inc" on the front of it, but on the back of
the card it identified Brad Oliver as a "REAL ESTATE AGENT for
CENTURY 21"
PAR (11) When no retention options are available, it is the practice of WF'HM to
explore other options to help you avoid foreclosure, including
liquidation. WFHM issued correspondence on April 26, 2010, which
provided you with additional information regarding the liquidation
process; however, WFHM had not received the required documentation
needed to explore liquidation options we closed our file on May 11, 2010.
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According to WFHM Executive Mort. Specialist, Fry's statements; para.graph (11)
WFHM has no record of requested information sent 7 times, in 3 ways.
February 3nl 2010, FAXED, February 10th 2010 and February 23rd 2010 RE-FAXED.
February 23rd 2010 I receive a WFHM letter from Daniel Hinderaker, WRITTEN
CUSTOMER CONTACT, Confirms receipt of correspondence, (FAX, E-mail on)
February 9th 2010: " ••• Order Shorting Time Document in your file for future
reference•.. Our, records reflect that you are currently working with LOSS
MITIGATION DEPT."
March 3nl 2010 RE-FAXED, March 16th 2010 RE-FAXED, April 2nd 2010 RE-FAXED
and April 3rd 2010 RE-FAXED

E-MAIL CONFIRMATION RECEIVED
On April 2nd 2010, I E-MAILED the information to WFHM REP Christie Hemphill
and received an E-mail confirmation:
To: pegsworld@q.com
Sent: Wed 3/03/10 4:27 PM
From: Wells Fargo Mod. Dept
Christie.Hemphill@wellsfargo.com

"I received these documents and will have them imaged so
they are a part of your file."
Christie Hemphill
HAMP DENIAL
STILL, on April 14th 2010 I received a letter from WFHM, ''HAMP DECLINED...
REQUESTED DOCUMENTS NOT RECEIVED" and so again, I Re-Faxed two
more times on April 15th 2010.

HAMP OFFERED
Again, on April 22nd 2010 I receive another Letter from FREDDIE MAC "MAKE
HOME AFFORDABLE" Offer.
1) On April 23rd 2010 I called WFHM about the FREDDIE MAC Letter.
I informed the WFHM REP that I Faxed and Re-Faxed all required, requested
information to WFHM for FREDDIE MAC and HAMP.
WFHM REP requested all the information he Re-Faxed, also mail information in.
2) On April 23rd 2010 I Re-Faxed the FREDDIE MAC requested information again,
to WFHM per instructions FREDDIE MAC.
3) On April 24th 2010 as instructed, I sent a Package PRIORITY MAIL to WFHM
for HAMP.
4) On April 25th 2010 I sent a Re-Fax as Backup.
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May 11th 2010

PRE-FORECLOSURE SALE DENIAL
WFHM Letter: "After reviewing the information you provided, we must advise
you your request for Pre- Foreclosure Sale has been denied for the following
reason(s) AS YOU HA.VE NOT RESPONDED TO OUR ATTEMPTS TO REACH YOU."

But, the very next day I receive a WFHM letter confirming receipt!
May 12th 2010
WFHM LETTER - !Jrd PARTY AUTHORIZATION - RECEIVED
WFHM Letter: "This letter IS TO CONFIRM WE HA VE RECEIVED your
authorization for us to speak with the following party; Lea Fontaine & Amanda
Lawrence/Stewart Title" ·
BANK AUTHORIZATION AND RELEASE TO WFHM
EMAIL:
Carol Seiber Broker Authorization
To:Christie.Hemphill@wellsfargo.com
Sent: April 2 2010 09:49AM
From:carol@welcomehometohoise.com
Ms Hemphill,
"Please find the attached Broker Authorization for Dennis &
Margaret Butcher"
"To speak to Carol Seiber, Kath, Stafford, of Coldwell Banker, Lea
Fontaine, Amanda Lawrence of Stewart Titler to request and obtain and
verify any and all mortgage information, including but not limited to
,payoff, arrearage, reinstatement amounts as well as financial history. The
info obtained is to be used for the purpose of facilitating in the sale of the
property through the HAMP loan modification program and/or HAFA
Short Sale Program."

MAY 18TH 2010 - NWT INC., DEFAULT GUARANTEE INSURANCE
On May 18th 2010, date I received notice of an Insurance Policy, taken out through First
American Title Company; Loan pay off amount $14,253.68, Code: 049; File No; 316535
Policy Number: 5002516-1280. I was charge $805.00 premium amount.
As stated above, forced Default Guarantee Insurance was taken out on May, 18th 2010 a year to the date of recording of sale. The Trustee's Deed of Trust was notarized on
May 18th 2011, in the state of Washington, on the one year anniversary of the policy.
The Insurance Policy names the Trustee, Northwest Trustee Services, Inc., Law Firm,
Routh Crabtree O'lson, P.S, Loan Servicer, Wells Fargo Bank, N. A. as the
beneficiaries of the policy.
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The Insurance Policy does not name the Grantor as beneficiary listed in Trustee's
Deed of Trust; Federal Home Mortgage Corp. or any other holder of the note or investor.
It is particularly troublesome that the Appointed Trustee, Todd Henderson, to whom I
spoke with several times during this time period concerning my HAMP Loan
Modification and the rescinding of the foreclosure sale, was also one of the three
beneficiaries of at least one insurance policy which would only pay if the loan went into
default - not a HAMP Loan Modification - a strong incentive and conflict of

interest which equates personal enrichment.
The assigned Trustee, Todd Henderson, had personally assured me more than once, that
the sale was rescinded and that I was not in danger of losing my home because I was in
HAMP. Trustee Henderson was not forthcoming of the real nature of the Forced
Guarantee Insurance as supposed "notice" nullifying any real actual "notice". I
relied on his word as the "Trustee".

I C 45-1502. DEFINITIONS - TRUSTEE'S CHARGE. As used in this act: (1)
"Beneficiary" means the person named or otherwise designated in a trust deed
as the person for whose benefit a trust deed is given, or his successor in interest,
and who shall not be the trustee. (4) "Trustee" means a person to whom
the legal title to real property is conveyed by trust deed, or his successor in
interest.
NWT-RCO SUBMITTED CONFLICTING AFFIDAVITS
In addition to not adhering to IC statutes, FHLMC's NWT Trustee and RCO Council
submitted conflicting affidavits to the Court, which together factually establish by record
that the essential documents to a valid Trustee's Deed of Trust could not and did not
exist at the time of the auction sale date of May 16 2011. The necessary requirements of
IC statutes were not fulfilled and consequently not recorded in ADA County at the time
of the auction sale, pursuant to IC Statutes.
HAMP "REQUIREMENT"- MUST CLEAR SECOND DEED of TRUST
"'
On May 18th 2010 I Called WFHM concerning the meaning of the, "Notice of Insurance
Policy'' The WFHM REP stated "it's just 'routine' Mortgage Insurance coverage"
During the same phone conversation with the same WFHM REP•..
The WFHM REP instructed me to pay lien for HOA and clear the SECOND DEED of
TRUST held by STATE FARM BANK " •.. no second deeds allowed for HAMP
... required in order for continuing with HAMP". I stated no one had told me that
before, hut I would take care of it.

WF'HM "SYSTEM" STATES - NOT IN ACTIVE FORECWSURE
On May 19th 2010 I called WFHM at 800-416-1472 I informed The WFHM REP that, "I

would be going back to Court to be granted the home in an Amended Divorce
Decree and get the Quitclaim signed for them, as WFHM required me to get to
stop foreclosure, then (I was told) I could sign the HAMP papers again without
Dennis's signature."
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The WFHM REP checked the "system" and stated " •.• DOES NOT SHOW IN
SYSTEM AS IN ACTIVE FORECLOSURE••. "
WFHM'S AND FREDDIE MAC'S ''RETENTION OPTIONS"
WFHM Executive Mort. Specialist Fry; para.graph (11) "When no retention options
are available•.• "_! had already qualified and completed HAMP Trials three times over.
However, again, Fry misrepresents that I did not make payments and WFHM does not
acknowledge the TWO more HAMP MODIFICATION TRIAL PERIODS, spanning a
year.
WFHM Fry's statement; par. (11) in conflict with WFHM - FREDDIE MAC - OFFERS
1) May 1st 2011, I received the last letter from WFHM acknowledging contact. "Loan
Modification Workout Options available'' Request/or information, attached
W orfcsheet.
2) February 23rd 2010 I receive a WFHM letter from Daniel Hinderaker,
WRITTEN CUSTOMER CONTACT, Confirms receipt of correspondence,
(FAX, E-mail on) February 9th 2010: " •.• Order Shorting Time Document in
your file for future reference .•• Our records reflect that you are currently
working with LOSS MITIGATION DEPT."
3) December 9th 2009, I received a HAMP Program ACCEPTANCE LETTER,
stating I pre-qualified for HAMP.
4) September 18th 2009, I received a Letter from FREDDIE MAC Letter stating I was
granted a HAMP Extension of Trial Modification Period. Payment Schedule: Due
Date: 10-01-09 and 11-01-09 of $696.66, to WFHM.
5) July 7th 2009, I received a WFHM Letter confirming updated information sent in
regard to IDAHO HOUSING and FINANCE "Plan 1: HARP Plan 2: HAMP"
6) April 15th 2009, HAMP PROGRAM ACCEPTANCE LETTER pre-qualified;
May9th2009
7) January 15th 2009, I received a Letter from WFHM NOTICE of ELIGIBILITY
for payment relief programs.
DATES of 35 LETTERS from WFHM "OPTIONS AVAILABLE" (Partial List)
11-26-08*
02-10-09*
11-27-09*
02-23-10*
07-13-10*
09-10-10**
12-14-08*
04-15-09*
12-09-09*
04-14-10*
07-26-10*
09-29-10**
12-15-08*
04-15-09*
12-10-09*
04-22-10*
07-27-10*
10-26-10**
01-02-09*
04-21-09*
12-14-09*
05-12-10*
08-09-10*
12-02-10**
01-08-09*
07-07-09*
01-02-10*
06-11-10*
08-31-10*
04-01-11 *
01-12-10*
06-30-10*
09-01-10*
01-15-10*
09-18-09*
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PAR (13) On May 27, 2010, the loan was referred to outside legal counsel to
initiate foreclosure proceedings. The foreclosure action was a direct
result of the loan showing due on April 1, 2009, through May 1,
2010, mortgage payments.

NOT ACCORDING TO ADA COUNTY RECORDS:
ADA County Records indicate it "was referred to outside legal counsel" 5 months
before Fry's stated.date of May 27th 2010.
The Power of Attorney assignment in the State of Washington in January 5th 2010.
May 27th 2010 was the Successor Trustee Appointment, Thursday, at the request of
Pioneer Title Company; notarized in the State of Washington.
Trustee, Brad L. Williams CIO UPF Inc. Washington Corp. appointed Northwest
Trustee Services Inc. as Successor Trustee. Then subsequently, the appointment was
recorded on the next Tuesday, in ADA County, June 1st 2010.
The Insurance Policy of May 18th 2010 names their "outside legal counsel" RCO and
NW Trustees and WFHM as beneficiaries, should default be declared.

"FORECLOSURE ACTION" ACCOUNT
As stated above in response to WFHM Executive Mortgage Specialist, Nicole Fry's
statements in paragraph (13) " .. .foreclosure action was a direct result of the loan
showing due on April 1, 2009, through May 1, 2010, mortgage payments."
Yet, between May 27th 2009 and June 11th 2010, 9 plus, HAMP Payments of $696.66
were made and 9 plus, Full Mortgage Payments of $1,100. 75 were made; totaling up to
$16,644.27 of amount paid in Payments.
Nonetheless, the WFHM Customer Account Activity Statements of June 29 2010
by WFHM Service REP Letricia Shorter and September 29 2010 for dates 06/16/10 01/16/09 - DO reflect most, although not all of the payments made.
PAR (14) Another review to explore potential workout options was initiated on
August 26, 2010. The :financial information provided at that time
reflected that your monthly income was $1,328.47 and your monthly
expenses were$2,254.00. This reflected a monthly deficit of $925.53.
According to WF'HM Executive Mort. Specialist, Fry's statements; paragraph (14)
Although WFHM had virtually no record of the 200 plus documented phone calls,
Faxes, UPS packages tracked or emails sent between "••• June 12, 2009 and April 12,
2010••• " to which, "As a result, the file was closed on April 14, 2010." (Par 10)
Nevertheless, somehow on August 26, 2010, WFHM just happened to initiate another
review ... " ••• to explore potential workout options"
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In r~ard to WFHM Executive Mort. ·Specialist, Fry's statements; paragaph (14)
WFHM had requested, as a. "required" condition of HAMP, that I obtain a signed
QUITCLAIM DEED from ex husband, Dennis D Butcher and that I amend my
Divorce Decree to obtain a JUDICIAL DEED to the property in my na;m,e only.
This resulted in transferring all unsecured marital debt to my name and placed me outside HAMP
debt to income ratio, on paper- Temporarily- between July 17th 2010 and September 3nl 2010.

E-MAIL
On Fehruary 12th 2010 I receive an E MAIL from WFHM REP Chrisde Hemphill.
Wells Fargo Mod Dept, Cbristie.Bemphill@wellsfm.tco.eom, sent: Fri 2112/lO, 10:51 pm:
"Here is the situation. In order to remove Dennis from all aspects of the
home, modification, etc., we only need a judge to sign a document
granting sole ownership to you and it will have to he recorded and we
(Wells Fargo) would need a copy of it, onee it has been recorded. In
order to use spousal support and/or child support for income we must
have documentation (again signed by a judge) that it will continue for 3
years. I hope this helps clarify••• Christie Hemphilr

WFHM was fully aware of this and also that it would he resolved by filing Bankruptcy.
Therefore, WF'HM "request" reaffirmation of the mortgage when filed as "required'
condition of HAMP. I did as pre-arranged with WF'HM on September 3nl 2010•.

CUSTOMER ACCOUNT ACTIVITY STATEMENTS
1) June 29th 2010 WFHM "'Customer Account Activity Statement" (Statement does reflect
most, although not all payments m.ade) by Service REP Letricia Shorter.

2) September 29th 2010 WFBM "Customer Account Activity Stamment" 06/16110 to
01/16/09 (Statement does reflect most, altkougk not all payments made)

3) 2011 WFHM "CUJd;omer Account Activity Sti.&tement" show "late fee" charge $45~53
from 12/16/11 to Olll8/ll • after May 15th 2011 auction sale
HAMP PAYMENT HISTORY - LO.AN No.:708-0200232726
$ 227,500.00 Purchase Amount on December 14th 2005
$ 80,000.00 35 % Down Payment
$147,900.00 Loan .Amount
Interest Rate
6.25%
Conventional
SO Yr.

·

HAMP TERMS/FACTS/FIGURES April 272009-June11 2010
$141,972.78 April 27 2009 HAMP beginning- 2010 Principle Balance Remaining
$ 696.66
9 plus HAMP Payments
$1,100.75
9 plus Full Mortgage Payments
$16.644.00 Est. Total Payments, April 27 2009 to June 11 2010, 3 HAMP TPP's
($6839.21 plus $8806.94, plus Non-HAMP claimed Late Fees:$ 338.71)
$167,180.46 May 16 2011 Current Balance; WF'HM- FHLMC (Balance Went Up)
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$141,912.78 Stated Balance to IRS; 2011Tax Form 1099-A
$41,351.28 Actual Difference between (5), (6), (7) and (8)

•

HAMP USED to MANUFACTUB.E "DEFA.ULT"

MAY zrm 2010 North.west T~ Todd Henderson, NOD: No payments made of $1,100.7~
from April 2009 to May 2010, (Identical time ofpayments 3 HAMP T PP's)

llll4/12 IRS 1099-A FILED
In January of this year, I received a 1099-A Substitute Form

Date: Ol/14112, 1099-A Substitute Form, FREDDIB MAC 117679
LENDER'S Federal identification nmnher 52-0904874
5 Ch.eek here if the borrower was personally liable for are required to file a
repayment of the debt (Box is checked with an "X")

Box 5. Shows whether you were personally liable for repayment of the loan
when the debt was created or, if modified, when it was last modified.

$3,347.78
$3,393.31
$3,453.84
$142,648. 79
$ 4,554.59
+$1420.29
$141,972. 78
$14,253.68
$141,972.78
$156,886.47
$15,526.56
$16,642.41
$16,643.43
$16,687.84
$167,180.46
$17,564.00
$156,886.47
$155,572.67
$167,180.46
$ 29,326.60

CONTINUAL CHANGES TO AMOUNT CLAIMED AS OWED
12-14-08 WFHM Letter of DEFAULT /ACCELERATION of the Loan
01-02-09 WFHM Letter of DEFAULT
01-27-09 Reported in WFHM "System"
08-24-09 Reported in WF'HM "System"
12-10-09 Reported.in WFHM "System"
04-21-09 EXCESS ESCROW AMOUNT
04-18-10 Int. Amt. DEFAULT DEMAND Loan Pay Off; WFHM Letter
05-18-10 TRUSTEE SALE GUARANTEE SCHEDULED DEMAND
05-18-10 Date of INSURANCE POLICY Amount
05-18-10 Date of Amount Due to Lender
05-19-10 Reported in WFHM "System"
06-01-10 Reported in WFHM "System"
06-11-10 Reported in WF'HM "System"
06-18--10 Reported in WF'HM "System"
06-28-10 AFFIDAVIT of CERTIF'IED MAIL
July 2010 CREDIT REPORT, Reported by WFHM
07-14-lOSHORTSALEPAYOFFNWTQUOTE
10-15-10 OBLIGATION NOTICE of TRUSTEE'S SALE
03-31-11 OBLIGATION NOTICE of TRUSTEE''S SALE
04-01-11 Reported in WFHM "System"
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FIBST HAMP TPP HISTORY·· APRIL 15TH 2009
1) 04-27-09No.:1. HAMP PAYMENT of$696.66 plus $20.00 Late Fee Total:$ 716.16
Paid check by phone, cleared on M/28/09, Confirmation No.:7085934872
{"Customer Account Activity Statement" does not show $20.00 "Late Fee".)
2) 05-28-09 No.: 2. HAMP PAYMENT of$ 696.66, Paid check by phone., cleared
05/29/09, confirmation No.:7087711594.
3) 05-29-09 No.: 3. FULL PAYMENT of $1,100.75, plus difference from surplus escrow.

4) 06-30-09 No.: 4. HAMP PAYMENT of$ 696.66, Paid check by phone, cleared 07/01/09,
confirmation No.:7086791993.
5) 08-14-09 No.: 5. FULL PAYMENT of $1,100.75, $ 111.52, Paid check by phone, plus
difference from surplus escrow, cleared 8/18/09 confirmation No.:7087711594.

6) 08-18-09 No.: 6. FULL PAYMENT; $1,100. 75 plus $190.10, difference from surplus escrow.

SECOND HAMP TPP HISTORY -- SEPTEMBER 18TH 2009
1) 10-01-09 No.: 7 HAMP PAYMENT, $ 696.66, Paid check by phone, cleared 10/5/09,
Confirmation No.:7088605860

.2) 11-02-09 No.: 8 HAMP PAYMENT, $ 696.66, Paid check by phone, cleared 1113/09,
Confirmation No.:7089297646
3) 12-10-09 No.: 9 HAMP PAYMENT, $ 696.66 Paid check by phone No.: 2000 cleared
12/14109, Confirmation No.:7080039966

THIRD HAMP TPP HISTORY -- DECEMBER 9TH 2009
1) 01-19-10No.:10 HAMP PAYMENT, $700.00, Cash, Wells Fargo Eagle Idaho branch Store
No.: 06352 OlTrans. No.:153 0186

2) 02-08-10 No.: 11 HAMP PAYMENT,$ 696.66, Paid check hy phone Cleared 02/9110
3) 03·08-10No.:12 HAMP PAYMENT,$ 696.66 Paid check by phone Cleared 03/9/10
PAYMENTS HISTORY AFTER HAMP THREE

1) 04-05-10No.:13 FULL MORTGAGE PAYMENT, $1,100.75 from surplus escrow.

2) 04-0>10 No.: 14 FULL MORTGAGE PAYMENT$ 1,100.75 from surplus escrow.
($2,201.50 Two Payments each of$ 1,100.75,)
3) 04-05-iO No.: 15 FULL MORTGAGE PAYMENT, Break Down; Balance/Principle: $170.32,
Interest: $740.33, Escrow Paid/Balance: $190.10, (figures from Statement)
4) 04-15-10 No.:16 MORTGAGE PAYMENT of $547.34, plus $15.00 "lnspecti.on Fee" (escrow
account) plus $318.05 "Late Fees" Total: $866.71.
5) 06-08-10No.:17 FULL MORTGAGE PAYMENT., $1.,100.75, Called WFHM 1-877-236-6576,
ex: 1106, I spoke with WFHM REP "Nathanial" and made the full mortgage payment from
surplus escrow account. (Via instructions given on 06-07-10 I called WF'HM 1-800-678-7986, I
spoke to WFHM REP "Aimee" "Can be applied towards house payment of &crow
Surplus; $ 1,420.29, call back to ma.he paymen.t (out of escrow surplus)" Transaction is
not reflected in Account Statement, ending on 06-16-10)

6) 06-11-10 No.: 18 PAYMENT $569.27 out of Escrow Account

7) *SEPTEMBER 19th 2010 - WFHM PAYMENTS REFUSED THEREAFTER.
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HAMP "REQUIRED" CONDIDONS

•

For eontinuation in HAMP I had to eomply with the following:
I) Submit all paperwork requested and required for HAMP Loan Modification
2) Complete required Financial Counseling through approved agency.
3) Make modified payments of $696.66 for the modified TPP of 3 months.
4) Reaffirmed the mortgage loan with WFHM in filing Chapter 7 Bankruptcy.
5) Relinquish the protection afforded by the Automatic Stay of Bankruptcy.
6) Relinquish filing bankruptcy Chapter 13, which would have provided the very relief
sought from FREDDIE MAC - WFHM, in the form of HAMP Loan Modification.

7) Secure removal of 2nd DEED of TRUST held STATE FARM BANK; $35,000.00
8) Obtain a QUITCLAIM from ex husband, Dennis D Butch.er
9) AMENDMENT of DIVORCE DECREE; obtain a JUDICIAL DEED in my name only.
WFBM would permanently modify the loan, once I complied with all demands.
In order to satisfy the above mention additional burdensome HAMP "REQUIREMENTS"
imposed by WFBM, I was also required to do the following Civil Actions and tile motions:
I) Pay off of SECOND DEED of TRUST held by ST.ATE FARM BANK
2) HAMP required Relea8e of Claim of Lie14 HOA, 04-27-09, $213.64 No.109032970
3) Shorting Time Order
4) Re: O~der Shorting Time
S) Affidavit In Support Of Contempt, Case No.: CV-DR-2007-11861
6) QUITCLAIM DEED, REC Noll0071173, # CV-DR 200711861 /CH File No.:20895-001
7) Modification JUDGMENT OF DIVORCE and DECREE/JUDICIAL DEED

In order to gain the QUITCLAIM DEEDandMODIFICATION JUDGMENT and
DECREE OF DWORCE AND DECREE /JUDICIAL DEED, required. for
eontinuance in HAMP Loan Mod process, I had to agree to release ex husband, Dennis D
Butch.er') &om all indemnification court ordered in original Divorce Deeree:
I)
2)
3)
4)
S)
6)
7)
8)
9)

All contempt charges dropped
Relinquish all back child support
Relinquish current and future child support
Relinquish reimbursement for medical expenses for minor child
Relinquish reimbursement of mortgage payments I made, including HAMP
Relinquish reimbursement of attorney's fees and court costs
.Assume and transfer all unsecured credit card debt acquired during marriage
File hankr required transfer unsecured debt placed outside HAMP Debt Ratio temp.
Chapter 7 Bankruptcy Case No.10-02840-JDP;reaffirm the mortgage when filed.
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PAR (15) Our records indicate that Margaret A. Butcher filed for Chapter 7
Bankruptcy (Case No.10-02840) protection on September 3, 2010, and
that Dennis D. Butcher filed for Chapter 7 Bankruptcy (Case No. 1003738) protection on November 15, 2010. Due to filing, the foreclosure
proceedings were suspended.
WFHM Executive Mortgage Specialist Fry statement; paragraph (15) is misleading.
I did file bankruptcy. However, I was threatened with expulsion from HAMP if I did not
reaffirm the mortgage loan at signing. I forewent "protection" at signing.
WFHM requested, as a "required'' condition of HAMP that I obtain a signed
QUITCLAIM DEED from ex husband, Dennis D Butcher and obtain a JUDICIAL
DEED of property in my name only, which required an Amended Divorce Decree. I did
at a great personal expense. Therefore Dennis D Butcher's bankruptcy had bearing.
PAR (16) Due to the bankruptcy status of the loan, we were unable to
eommunicate with you directly regarding workout options. WFHM
needed to receive written consent from your bankruptcy attorney in
order to work with you directly. As written consent was not received,
and there was no response from your attorney, the file was closed on
February 10, 2011.
WFHM VIOLATES BANKRUPTCY STAY
WFHM Executive Mortgage Specialist Fry's, statement; paragraph (16) is False:
" ... unable to communicate with you directly regarding workout options"
WFHM communicated with me at least 45 separate times during my bankruptcy by fax,
mail, UPS, phone and email. Either WFHM has total disregard for the bankruptcy stay
and openly, knowingly and willingly violated the bankruptcy stay or WFHM is lying.
WFHM lead me to believe they were working on the HAMP Loan Modification and
needed the stay to be lifted for this expressed purpose stated to the bankruptcy court and
if I did not relinquish protection of stay, I would be kicked out of the HAMP program.
WFHM by their attorneys RCO, threaten this in the MOTION for RELIEF itself.
Therefore, I could not contest the motion for RELIEF of STAY and was signed off by the
Bankruptcy Court as uncontested, on October 14 2010.
WFHM DENIES CONSENT
WFHM Executive Mortgage Specialist Fry's, statement; paragraph (16) is False:
WFHM and Fry lie again, " .••written consent was not received, and there was no
response from your attorney•.. "
Written consent from my Bankruptcy attorney Laura Burri was given on September
15 2010, AUTHORIZATION sent via E - mail at 5:38 PM to:
Shamarra.NWilliams@wellsfargo.com, in reply the Email received from Williams;
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Attorney Laura Burri; ''This e-mail is to authorize you to communicate directly
with Ms Butcher about Loss Mitigation"

HAMP DENIAL AGAIN - WFHM CLOSES FILE AGAIN
WF'HM Executive Mortgage Specialist Nicole Fry statement in paragraph (16)
''As written consent was not received, and there was no response from your
attorney, the file was closed on February 10, 2011" - is a false statement.
I did receive a "Letter of Removar' dated February 10, 2011 the letter states,
"Declined Workout Options... Barrower failed to send additional requested
info... we are closing our file."

This is also a false statement. Conversely, all through out my HAMP Loan Modification
Trials, I received letters of denial and letters of offers and letters of approval and
acceptance etc.
1) On February 18th 2011 I called WFHM at 3:33 PM, 800-416-1482.
The WFHM REP confirms, "Letter of Removal, as of 2-10-11 •.. Status of Sale
Date shows ... "SALE RESCINDED''.•. in response to an EMAIL sent."
REP stated, "Fax not showing in system.''
I explained I had sent Faxes on February 2nd from the local WELLS FARGO branch
to WFHM and I had the Fax Log to prove it.
REP stated, " ••• call back later and check on February 22nd or 23rd, it might
not have been entered into system yet"
2) April 14th 2010 WFHM letter "HAMP Declined•.. requested documents not
received."
3) May 27th 2010 WFHM Default letter; HAMP DENIAL from, Veberlya D Briscoe.

4) June }st 2010 WFHM: call 3:42AM confirm; "Refused for non return of
paperwork."
HAMP REFUSED - NON RETURN OF PAPERWORK JUNE I ST 2010
1) On June Jst 2010 I called WFHM at 3:42 AM. The WFHM REP "Mario" stated,
computer states; "Refused for non return of paperwork, loan is in foreclosure."
I explained I was in compliance with all the requests; I had mailed PRIORITY
information/updates package on April 24th.
2) WF'HM REP Mario, transferred me to his supervisor Cynthia Moss.
3) WF'HM Supervisor REP Cynthia Moss states, "More than one program available,
even 'IN HOUSE' programs, with even better terms, and would not require
Dennis's cooperation"

4) Moss took a "questionnaire" for Program pre-qualification.
5) WF'HM Supervisor REP Cynthia Moss states, "Figures look good, should be no
problem" Supervisor Moss ran the questionnaire for prequalification hut the result

WFHM LOAN# 708-0200232726- CASE NO.: CV-OC-2011-13288

27
Feb 20 2012
000922

did not come up for program, ~upervisor Moss stated, ''Cannot prequalify as of
June Jst, not coming up for program •.. Call back on June ';th will try again."...•

10 DAYS LATER...
6) On June 11 2010 I received a letter from WFHM Loss Mitigation Dept which·
acknowledges being contacted, states "Loan Modification Option Available."
PAR (17) Our records indicate that the above referenced bankruptcy case was
discharged on March 17, 2011, and as a result, the foreclosure
proceedings resumed on March 23, 2011.
WFHM Executive Mortgage Specialist Nicole Fry statement in paragraph (17)
WFHM Fry is incorrect again; it was discharged on December 6th 2010, reaffirmed at
signing on September 3rd 2010. Automatic Stay was lifted on October 14th the day
before the first Sale Date of October 15th 2010, which was already canceled.
a

I)
2)
3)
4)
5)
6)

SEPTEMBER 3RD 2010 - CHAPTER 7 BANKRUPTCY
September 3 2010 CHAPTER 7 BANKRUPTCY Filed
September 23 2010 MOTION for RELIEF of STAY submitted
October 14 2010 MOTION for RELIEF of STAY granted
December 6th 2010 CHAPTER 7 BANKRUPTCY Discharged
39 dates of contact docu·mented during BANKRUPTCY 9-03-10 to 12-06-10
32 of 39 contacts occurred before BANKRUPTCY STAY was lifted 10-14-10

I) On September 3rd 2010, I Filed CHAPTER 7 BANKRUPTCY and reaffirmed the
mortgage loan as pre- arranged with WFHM.
2) I had to relinquish protection of the Automatic Bankruptcy Stay as a ''Requirement
of HAMP''. I had to relinquish protection of CHAPTER 13 BANKRUPTCY which
would have put the foreclosure on hold while I could have come up with a plan to
repay the amount in arrears.
3) On September 23 2010, RCO Attorney Derrick 0' Neill; Council for FHLMC,
NWT, and WFHM,jiled a non-contested MOTION FOR RELIEF of STAY.
OCTOBER 14 2010 - REUEF OF STAY GRANTED
1) On October 14 2010 the non-contested MOTION FOR RELIEF OF STAY
Bankruptcy Court signed off - as prearranged between me and WFHM for HAMP.

2) The MOTION FOR RELIEF OF STAY does not state any Sale Date or
Rescheduled Resale Date of the property as the reason for stay relief, WFHM
stated to the court:
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I. Introduction
Creditor further seeks relief in order to, at its option, offer,
provide and enter into any potential forbearance agreement,
loan modification, refinance agreement or other workout /loss
mitigation agreement and to contact the debtor via phone or
written correspondence to offer such an agreement, which shall
be non-recourse unless included in a reaffirmation agreement.
As the last line states, " ...which shall be non-recourse unless included in a
reaffirmation agreement." makes it very clear I had to sign my protective bankruptcy
rights away under the threat of loss of, " •••potential forbearance agreement, loan
modification, refinance agreement or other workout /loss mitigation agreement''

RCO & WFHM REFERENCE: "LOAN MODIFICATION PROPERTY"
"Property Will Be Retained" Other "LOAN MODIFICATION PROPERTY ls
Not Claimed As Exempt"

December 6th 2010, Chapter 7 Bankruptcy was discharged, Margaret Butcher/ Case
No.:10-02840-JDP, Filed on September 3 2010 "Property Will Be Retained: Loan
Modification Property ls Not Claimed As Exempt"
I was compelled to comply with all points in the reaffirmation of mortgage loan in
bankruptcy under duress of the loss of my home because I was now heavily invested,
both financially and emotionally in the HAMP loan modification process and as a result,
signed what I was lead to believe was essential for my HAMP Loan Modification.
The expressed words, " •••which shall be non-recourse unless included in a
reaffirmation agreement." left me with no other viable option left by this time.

WFHM COMMUNICATION DURING BANKRUPTCY STAY
WFHM Executive Mort. Specialist Fry.'s statement; paragraph (16) is false, ''unable
to communicate with you directly regarding workout options"
On September 10th 2010, I received a letter from WFHM which verified WFHM had
received the Fax of 37 plus pages to the WFHM Loss Mitigation Dept.· -- I had faxed and
re-faxed updated required information on or about August 30th 2010 and also re-faxed on
August 31st 2010, paperwork sent by PRIORITY MAIL on August 28th as well.
I called the WFHM LOSS MITIGATION BANKRUPTCY DEPT at 3:48 PM on
September 10th 2010, in regard to the letter and stated to the WFHM REP, "I had been
calling and leaving messages for several days, no one returning calls.•. "
WFHM REP stated, "WF can't speak to you because of the Bankruptcy"
I explained " ••• loan was reaffirmed in Bankruptcy on September 3rd when I had
signed the Bankruptcy papers; I had agreed to do it, as it was the only way to get
the Loan Modification. WFHM threaten to remove me from the Loan
Modification process if I didn't."
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WFHM REP stated " ••• shows account referred to as 'Motion Relief Proceedings"
I asked the WFHM REP "What did that mean?"
WFHM REP would not answer question, but instead stated, " ••• will need "Willing Consent"••• You
need to Call BK Dept. for answers, call back later in week."

September 13th 2010, called WFHM LOSS MITIGATION BANKRUPTCY DEPT.
WFHM REP stated " .••was assigned to Ben..• now it's assigned to MISTIE CRAPSEY
in the FORT MILLS, SOUTH CAROLINA OFFICE, that number is 803-396-6412"
I called WFHM and left a message for Misty Crapsey at 803-396-6412.
September 13th 2010, I called WFHM 800-274-7025 and left a message for "Ben" as well.
September 14th 2010, I called WFHM hack, the next day. The WFHM REP stated the
"system" showed "Received Fax Information' .•• as of 8-09-10 .•. nothing after that
date ... Beginning August 26th 2010, Case was closed in Loss Mitigation; and
reopened with Bankruptcy Negotiator .•• Needs to go to ~Processor' rather than a
'Negotiator'"
I asked The WFHM REP "Why?"
The WFHM REP stated " ••• because a Processor has a "different set of
skills•.. WFHM needs Authorization to talk to you or your Attorney to continue
working on Loan Modification .•• can send authorization by Email and need to
send more information"
(This statement was followed by the request from the WFHM REP to re-send all the
paperwork that was just sent by PRIORITY MAIL on August 28 2010,faxed on August 30
2010, re-faxed on August 31 2010, to which WFHM, on September 10 2010, had already
confirmed receipt by letter of the same information the WFHM REP had requested.)

REQUEST FOR WILLING CONSENT MADE
Authorization sent to attorneys' on September 15th 2010
September 14th 2010, this same day, my Bankruptcy Attorney, Laura Burri, received
an Email from WFHM, sent at 6:56 PM from Shamarra Williams; the WFHM
Processor. Williams stated, "WFHM received request regarding possible Workout
Loan Modification Options. Authorization needed." Williams., instructs my
attorney, Laura Burri, to respond to the Email to provide consent.

REQUESTED "WILLING CONSENT" GIVEN
September 15 2010 the next day, my Bankruptcy attorney, Laura Burri, sent
Authorization via Email at 5:38 PM to Shamarra.NWilliams@wellsfargo.com, in reply
to Email received from Williams, Attorney Laura Burri: "This email is to authorize
you to communicate directly with Ms Butcher about Loss Mitigation"
September 17 2010 Two days afterward, I called WFHM at 800-416-1472, for Shamarra
Williams, the newly appointed designated Possessor that I was assigned to work with on
my loan modification. I left Williams a voicemail message, "I Sent Requested
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Information UPS, Package
163842020RBE019337"

sent

on

September

17th

UPS

Tracking

#

September 18 2010 The next day, I called WFHM LOSS MITIGATION DEPT at 800678-7986. I spoke to WFHM REP Mike Dunaus.
Dunaus verified that the LOSS MITIGATION DEPT. had received the faxed updated
information I sent on August 31 2010 and WFHM REP Dunaus stated WFHM had
received " .•• enough to get started"
September 19 2010
1) Then the next day VOICEMAIL MESSAGE received from WFHM FORT MILLS,
SOUTH CAROLINA OFFICE. The message stated the number 1-803-578-8609 was
a better call hack number. The WFHM REP did not leave (personal) name.
2) On the same day I returned the WFHM call at 5:16 PM, 800-416-1472 and left a
voicemail message for WFHM Processor Shamarra Williams.
3) I also called WFHM back again at 5:27 PM, 803-578-8609 and left voicemail message
for WFHM Processor Shamarra Williams at the Fort Mills, South Carolina
o.ffice, as well as faxed updated information to fax number provided; 866-359-7363.
4) I received call from WFHM Processor Shamarra Williams.
I asked about the payment due dates and the amount•.. as I had always made
interim payments between HAMP TPPs but, Williams advised to not make
payments on the loan while the modification was beinl{ processed.
5) Then Williams, stated, "I'M GOING ON VACATION, CALL BACK IN A WEEK."
September 20 2010
The next day after speaking with WFHM Processor Shamarra Williams, I called
WFHM hack, and spoke with WFHM REP "Daphany"
I explained to Daphany, that Shamarra Williams, the assigned WFHM Processor,
had ~one on vacation and I had been told that WFHM REPS couldn't discuss my Loan
Modification because of the Bankruptcy, hut my attorney had sent Authorization by
e-mail and faxed it to the Processor who has now left to go on vacation.
REP Daphany, stated, "Authorization••• does show, "Open options'' (in response to
email sent on September 15th) "Needs another update on Hardship letter and
Financial Worksheet."
September 28 2010; I sent the r~quested information by UPS Overnig_ht to WFHM, in the
envelope provided by WFHM; UPS Overnight Tracking # IZ 020 R8E 01 9337 6384.
October 1st 2010 At 2:4 7 PM REP Shamara Williams returns my call.
WFHM Possessor Shamara Williams informed me that (loan) ''... it's been assigned
to someone else."
October 11th 2010 I called WFHM at 10:55 AM, 803-578-8609 and left a voicemail
message again, in regard to receipt of the UPS Overnight sent.
OCTOBER 15TH 2010
1) I called WFHM at 4:03 PM, at 4:07 PM and at 4:43 PM, at 803-578-8609 and left a
voicemail message for WFHM Possessor Shamara Williams "I Sent information
by UPS Overnight, received yet?"
2) I called WFHM at 877-820-3186 Ex.19281 and spoke with WFHM REP Mark
Johnson.
Johnson stated that I had to wait to discuss options for the Loan
Modification until, "after Bankruptcy is done."
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3) I ex~ained to REP Johnson "I HAD sent authorizations and the loan was
reaffirmed when I filed Bankruptcy; WFHM had said it was mandatory to
work with Loss Mitigation Dept. or else I would be removed. I signed my
rights for protection away to do this."
4) WFHM REP Mark Johnson stated I need to be "patient." He "can't do anything
until the Bankruptcy is discharged."
October 26th 2010 I received a letter from WFHM acknowledging the Bankruptcy
discharge. The WFHM letter states "Loan Modification Option Available."
November 12010 I called WFHM at 803-578-8609 and left a voicemail message.
November 5 2010 I called WFHM at 2:56 PM, 803-578-8609 and left a voicemail message.
I called WFHM back at 5:01PM,800-416-1472 and spoke with WFHM REP Jeremiah.
Jeremiah stated I was " ••• assigned to Brian Williams on November 4th 2010, ID#
QJC•••• Loss Mitigation screen shows ..• under review ... ready for decision."

December 3rd 2010 called WFHM, 1:24 PM, spoke with WFHM REP "Marcus" REP
Marcus states "system" shows UPS package was received on December 3rd as " •••active in
foreclosure - but actively being reviewed for Loan Modification••• call Loan Modification
Dept on Friday for status on Foreclosure/Loan Modification"
BANKRUPTCY DISCHARGED - DECEMBER 6TH 2010
On December 6th 2010, Bankruptcy Chapter 7 was discharged, Case No.:10-02840-JDP,
Filed on September 3rd 2010 "Property Will Be Retained: Loan Modification
Property Is Not Claimed As Exempt"
PAR (18) I can confirm it is our practice to continue working with our
borrowers who wish to explore workout options until the date of a
foreclosure sale is held. We may at times agree to postpone the date
of a foreclosure sale as a result of these negotiations; however,
foreclosure action is not halted or suspended until a viable workout
option has been approved and the first payment of that plan is
received.
WFHM Executive Mort. Specialist, Fry's statements; paragraph (18) - Misleading...
"I can confirm it is our practice to continue working with our borrowers who
wish to explore workout options until the date of a foreclosure sale is held" is a
false statement in light of all the documentation provided to the contrary.
WFHM Executive Mort. Specialist, Fry's statements; paragraph (18) - Misleading...
''... however,foreclosure action is not halted or suspended until a viable workout
option has been approved and the first payment of that plan is received."

WFHM " ••• the first payment of that plan is received." on April 27th 2009 with all
payments thereafter this date in accordance with the HAMP agreement until September
17th 2010 when further payments were refused by WFHM.
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PAR (19)Due to the fact that there had not been a workout option established,
WFHM proceeded with all collections, acceleration and foreclosure
activity until the date of the foreclosure sale, which was held on May 16,
2011. As a result the foreclosure sale is valid and is not being rescinded.
WFHM Executive Mort. Specialist, Fry's statements; paragraph (19) - Misleading ...
The lack of a "workout option established" was the result of the concerted effort to
frustrate and thwart the HAMP process, including misappropriation of payments, lack of
accurate record keeping, continual ''loss" of all paperwork (except when needed to make
a point to 'show' minimal compliance) False affidavits submitted to the court, including
g misleading both me and the bankruptcy court to the real purpose of the Motion For
Relief of Stay as well as non-compliance and compete disregard for the laws governing
foreclosure notice and recording.
The very parties I was "working" with to accomplish HAMP were the same parties that
placed insurance on my home to benefit not me, the homeowner, or the investor, hut
themselves-- the lawyers, trustee and the servicer -- which would only pay off if they
worked together to make sure to push the loan into "default" and foreclosure sale. It
was a racket from the start. WFHM never intended to grant me the HAMP Loan
Modification.

COMMUNICATION AFTER BANKRUPTCY DISCHARGE TOWARDS HAMP
Communication after Bankruptcy discharge continued UNINTERRUPTED towards
what I was told and led to believe were required conditions HAMP loan Modification.
Paperwork continued to he requested, faxed, mailed, E-mailed, and as always, the
paperwork would "disappear".
WFHM continued with more requests for information up until the sale of May 16th 2011.
WFHM Executive Mort. Specialist, Fry's statements; paragraph (19) IS A TRUE
STATEMENT... FRY Admits dual tracking never stopped. "WFHM proceeded
with all collections, acceleration and foreclosure activity until the date of the
. foreclosure sale... "
1)
2)
3)
4)

December 10th 2010 I faxed requested information to WFHM.
December 14th 2010 I faxed requested update information to WFHM.
December 15th 2010 Re-Faxed again as backup.
December 17th 2010 I called WFHM at 4:07 PM, 803-396-6964 and left a voicemail
message.
5) Called WFHM again 4:10 PM 800-274-7025 the WFHM REP stated, "Not in system
yet, call back next week."
6) December 20th 2010 Faxed requested information to WFHM at 1:04 PM.
I also called WFHM at 1:31 PM 803-396-6964, WFHM REP stated " .•. call back
next week"
7) December 21st 2010 Called WFHM, 10:21 AM, 803-396-6964, left Voicemail Message.
33
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8) I called WFHM again, 10:30 AM 803-396-6964, WFHM REP stated " ••• call back
next week."

9) December 22nd 2010 I received a call hack from WFHM REP "Chris"WFHM REP
"Chris" stated, " ••. we got the papers"••• I will hear back from Processor in
about two weeks .•. maybe send Fax update information to the "COMPLIANCE
DEPT." just in case"
lO)January 12th 2011 Faxed requested information: Attention COMPLIANCE DEPT
11) January 27th 2011 On Jan~ 27th 2011, I again sent the faxed updated required
information to WFHM and I called WFHM. The WFHM REP "Shannel" stated,
"System Information shows scanned into system on 12-31-10•.. Active in
Chapter 7, but, still shows active in LOSS MITIGATION/or review"
(Bankruptcy already discharged December 6th 2010.)
12) January 27th 2011 called WFHM 4:10PM, at 800-416-1472 left a voicemail message.
13) January 27th 2011, I called WFHM and REP stated, "Can't see Fax as received
yet.•. Re-Fax .•. it's still in review, be patient"
14) January 27th 2011, I called WFHM at 803-396-7196 WFHM REP Yolanda checked
"system" could not find it, gave Fax# 866-359-7363, to " ••• try for faxing info
update again ... as it might be a better one."
15) February 2nd 2011 I faxed additional requested information to WFHM.
FEBRUARY 7TH 2011
1) I called WFHM 3:50 PM, 877-906-6332 and left a voicemail message.

2) I called WFHM HOME LOSS PREVENTION at 4:00 PM, 803-396-7196, left 4
more voicemail messages.
3) Faxed additional requested information from local Eagle Idaho Wells Fargo bank.
r~gu_ested information to
WFHM from Local WELLS FARGO Bank, in Eagle to WFHM.
5) The WFHM REP Yolanda Urbon stated " ••• that the Fax not showing up in the
system doesn't mean it was not received or they lost it ....it takes aJew days to
be entered into system"

4) I called WFHM to inform WFHM I had faxed additional

FEBRUARY lOTH 2011 LETTER OF REMOVAL - BUT ••. "SALE RESCINDED"
1) I received WFHM letter of "Declined Workout Options" Letter states, "Barrower
failed to send additional requested info. As the loan is still active in
Bankruptcy.•. no other actions will proceed at this point and we are closing
our file."

2) I called the WFHM LOSS MITIGATION DEPT. hack at 1-800-416-1482 in
response to "Letter of Removal" I received from WFHM, dated February 10th 2011.
3) The WFHM REP confirmed the "Letter of Removal" and the WFHM REP checked
the "system" stating, "Status of sale shows as "SALE RESCINDED" in
response to the EMAIL sent." I was advised by the WFHM REP to follow up with
a call around the 22nd or 23rd."
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FEBRUARY 18TH 2011 - WFHM LOSES FAX. AGAIN•.•
I) Februar.y 18th 2011 Meanwhile, I re-faxed updated required information from my
local WELLS FARGO BANK branch.
2) I called WFHM at 4:02 PM, 800-416-1472. I explained I had sent faxes on February
2nd·<2011)
3) REP stated, "Fax information was not showing in system." I stated the Fax was
sent from LOCAL WELLS FARGO BRANCH to WFHM and I had the Log to
prove it, I was told by the WFHM REP to RE- FAX it all again. So I did.
4) I again, Re-Faxed the 22 plus pages from the LOCAL EAGLE IDAHO WELLS FARGO
BRANCH to WFHM through Bank Manager, Duane Stitt.
Bank Manager Stitt Re-Faxed 22 plus pages from the LOCAL EAGLE IDAHO WELLS
FARGO BRANCH to WFHM, of the fax, previously faxed updated required information,
from the same LOCAL EAGLE, IDAHO, WELLS FARGO BANK.
The message written by Stitt on the fax log states:
"Margaret Butcher-We faxed these documents from the branch
on 2/7/11 to the fax number that was provided by the
Modification Dept. Customer received notice saying loss
mitigation had not received paperwork and so modification had
been declined. Spoke with Patrick at loss mitigation-he said that
if we get this faxed then the modification can he reactivated.
Original fax coversheet confirmation page included in this fax.
Duane Stitt, Personal Bank.er, Wells Fargo, Eagle Idaho"
5) I called WFHM LOSS MITIGATION DEPT back at home from the EAGLE
IDAHO WELLS FARGO BRANCH that same day to confirm receipt.
FEBRUARY 23 2011
DECLINE LOAN MODIFICATION -NON RECEIPTPAPERWORK
l) On February 23rd 2011, nevertheless, I received another WFHM Letter "Declining
Loan Modification, due to non receipt of paperwork"
(The paper work that was faxed from the Local Eagle Idaho Wells Fargo
Branch to WFHM)
2) Again, on the same day, I re-faxed the paper work from the Local Eagle Idaho
WELLS FARGO Branch to WFHM, with the help of Neal D. Squires from the
WELLS FARGO Manager's Office, in Eagle Idaho.
3) WELLS FARGO Manager, Squires, called WFHM, via phone as he re-faxed the
paperwork again, staying on the phone line with WFHM until he got confirmation of
the fax as received.
4) The WFHM REP on the line had stated, " ••• must have gone to the wrong fax
machine and didn't get into system" WFHM REP checked the "system" and
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stated, "Shows received in system as of 02-18-11 ...will reopen the process.•. "
WFHM REP instructed to " ••• wait as it would be assigned••• WFHM will inform
me of decision."
5) When I got home from the local Eagle Idaho WELLS FARGO Branch, I called
WFHM again at 4:38 PM at 1- 800-416-1472 and 1-800-416-1487 to confirm. The
WFHM REP Eric Jenkins did confirm it was, " ••• in system, status shows
as ''SALE RESCINDED" as of 02-18-11, EMAIL shows fax received, WFHM
will Re-Open Process"
APRIL I st 2011

FAX RECEIVED - NO SALE DATE ISSUED - HAVE EVERYTHING
1) On April }st 2011, I received a Letter from WFHM, acknowledging being contacted;
"Loan Modification Workout Options available. Request for info attached
Worksheet."
2) So again, I called WFHM LOSS MITIGATION DEPT. 800-416-1472 at 2:07 PM,
about the letter and ensure the information was in the "system"
3) I informed the WFHM REP that I had already faxed and updated the required
information on February 7th, 18th, and 23erd, (2011) from the Local Eagle Idaho
WELLS FARGO Branch, and I had called the WFHM LOSS MITIGATION DEPT
when I got home from the Local WELLS FARGO Branchthat same day to
confirm receipt.
4) The WFHM REP that day, did confirm the fax as received by the LOSS
MITIGATION DEPT. and had stated, " ...will Re-Open Process" and "Shows Fax
received, NO SALE DATE issued••• have everything needed" and that WFHM
"Will be contacted by Loss Mitigation in a Jew weeks for decision."

15 DAYS LATER.•. ON MAY 16TH 2011 ..•
AUCTION SALE OF MY HOME
1) On the morning of May 18th 2011, a John Browning knocked on my door, stating he
had bought the house at auction two days before, on May, 16th. This is how I found
out about the auction sale of my home for the first time. This man had not bought it
... its REO, FHLMC credit hid it back.
2) I called WFHM would not confirm, hut instructed me to call NWT Inc.
3) I called Northwest Trustees Inc. and WFHM to confirm what John Browning had said,
confirmed the auction sale and gave the reason for my home being auctioned off due to being
dropped from the HAMP program. I was told I was dropped from HAMP, because of non receipt ofpaperwork and on May 16 2011, apparently, there was an auction sale. FHLMC was
the only solitary credit bid for$ 123,000.00. I continued to try and resolve the situation to no
avail.

WFHM LOAN# 708-0200232726 - CASE NO.: CV-OC-2011-13288

36
000931
Feb 20 2012

•

•

JULY STH 2011 - FREDDIE MAC RESPONSE
On July 5, 2011, I received and responded to an email from "William" on behalf of
FREDDIE MAC:

"Dear Ms. Butcher: We are emailing you to confirm receipt of
your inquiry through the office of Rep Raul Labrador. Please
note that we have reviewed the information you provided and we
are working with your servicer to attempt to resolve your primary
issues. Please feel free to reply to this email if you have any
questions or if you have additional information about your
situation that you feel will be helpful. To assure that responses to
this email are accurately received, please leave the subject line as
it
appears. Thank
you,
WILLIAM,
Freddie
Mac"
Homeowner Assistance Response Team,
From: LP To: pegsworld@q.com, July 5, 2011 12:08 PM
JULY 14TH 2011 - FHLMC-FREDDIE MAC FILES EVICTION COMPLAINT
On July 14, 2011, I was served with a notice for "Summons and Complaint, Post
Foreclosure Eviction Complaint for Ejectment and Restitution of Property" A
woman had placed the papers inside the open hood of my teenage son's truck, on top of
the battery, as he was working on it.
July 18th 2011, I called Judith Morbeck from US Congressmen Raul Labrador's
office on Monday, 208-888-3188. Morbeck stated once a "civil summons" is served,
Congressmen Raul Labrador's office could not intervene.

JULY 15th 2011 - WFHM'S RESPONSE
I received WFHM's Official Response Letter, dated July 15 2011, from Nicole Fry,
Executive Mortgage Specialist, Office of the President, Case No. 01630763, to the
Inquiry and was also sent to the TREASURY DEPT. the OCC, FREDDIE MAC and
Congressman Raul Labrador's office.

MISREPRESENTATION BY WFHM
The WFHM letter falsely states a ten month time period where WFHM attempted two
times to reach me and I did not respond. This is an utterly f a"lse statement. during
the time frame stated by Fry, for "NO CONTACT' from June 14 2009 to April 13 2010,
I was assigned to WFHM REP Christi Hemphill, in the WELLS FARGO
MODIFICATION DEPT which is also the hulk of the time I was in and out of the three
HAMP trials for a year with WFHM LOSS MITIGATION DEPT. REP Christi
Hemphill. Misrepresentations are all through out this letter.
This is also approximately the same time frame in which WFHM states "NO
PAYMENTS" from April of 2009 to June of 2010, NWT inc., stated in "Default" filed.
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JULY 19TH 2011 - COMPTROLLER OF THE CURRENCY RESPONSE
On July 19, 2011, Tuesday at 11:15 AM, I received a call from Shawndal Shield, on
behalf of the COMPTROLLER of the CURRENCY. I told Shield what was happening,
she stated she would forward my information on to the Specialist Manager for
guidance and would call back in 24-48 hrs. I never head from the COMPTROLLER of
the CURRENCY again.
JULY 22 2011 - FREDDIE MAC HOMEOWNER ASSISTANCE RESPONSE TEAM
On July 22 2011, the same day as WFHM's Official Response Letter, from Nicole Fry,
I also received a call from a Reprehensive of FREDDIE MAC HOMEOWNER
ASSISTANCE RESPONSE TEAM, in response to the Congressional inquiry named,
"William" who said,

"There have been some issues with the program ... Third party
venders are often used to serve summons and may not follow
rules ... The way the Summons was served might make it not
effective ... sounds like Wells Fargo Home Mortgage is the Servicer
of the loan and the property went back to the bank... Sounds like
its REO ... I will continue to work on it ... I will put hold on
activity; evictions, summons etc ... "
I never heard from William, Reprehensive of FREDDIE MAC Homeowner
Assistance Response Team, again and obviously he didn't,"··· put hold on activity;
evictions, summons etc••. "
SEPTEMBER 6TH 2011 - WFHM PROCESSING DEPT RESPONSE
On September 6, 2011, I received a message from an Anthony Peak of WELLS FARGO
I returned the call at 4:00 PM that day.
WFHM REP. PROCESSING DEPT Anthony Peak stated that I needed to update
financial information. REP Peak also stated the Investor was FREDDIE MAC.
WFHM needed 32-48 hours to update data in the system .... the house was in the REO
DEPT. and that no hid took place or bid did not go through because of lack of funds.
I stated "If FHLMC, who's also FREDDIE MAC, has no funds to honor bid? ... So
it goes back to FREDDIE MAC? Was there even an auction?"
REP Peak then changed the subject by stating, "You haven't made a payment in a
while."
I responded with, "WFHM stopped excepting payments after WFHM rem,oved me
from HAMP and declared default'' I recounted events of being in HAMP three times
over, including the letter from Nicole Fry, Exec. Mortgage Sp. Office of the
President on Behalf of WELLS FARGO, in response to the Congressional inquiry
which Fry states no contact for ten months and that I could verify Fry's statement as
false. I had records.
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The REP stated, '' ... will need 30 daysjinancial info updating'' and "You know it's
going to be hard to get the house back.•• whose name was the house in?"
I stated it was in my name only by JUDICIAL DECREE and DEED/QUITCLAIM.
WELLS FARGO & NORTHWEST TRUSTEE did not follow Idaho Statute for a rescinded
sale and the house was not bought by third party. I would go to court to rescind sale.
REP Peak asked who my lawyer was and what state did he practice out of?

Then the Call dropped ...
I called The REP hack immediately, on cell number 425-516-1981.
REP Peak stated, "I have everything we need, you will hear back in 1-2 weeks
from the REO Dept." I sent in the updated information and waited. I never heard back
"from the REO Dept."
NUMBERS RELATED TO WAN
•
•
•
•
•
•
•

WFHM LOAN No.: 708-0200232726
FREDDIE MAC No.: 117679
LENDER ID No.: 50072784
LENDER'S Federal identification number 52-0904874
INVESTOR No.: 321203593
ORDER No.: 50005294145L
DOT No.: 5000529414SL
e File No: 7023.74887
• 1002.160468-FEI
" INST. No.: 106076956
• 7023.74887/0200232726
•PAY OFF QUOTE BUTCHER/0200232726/7023.74887
• FIRST AMERICAN TITLE CO., Code: 049; File No; 316535, Policy No: 5002516-1280
•"HOPE:" ID No.: 59450
• PREVENTION COUNSELING VERIFICATION Case No.: 104368
• INQUIRY CASE No.: 01630763
• FREDDIE MAC Letter No.: 1 AT 01347/001347/001348 00051AGP8U5708

e

•

SALE DATES
OCT 15 2010 auction sale date (Rescinded-Canceled June 11, 2010)
MAY 16 2011 auction sale. FHLMC solitary credit hid at $ 123,000.00
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LIST OF FACTS OF RECORD
1) NOV 21 2011 FHLMC filed Motion Memorandum. (late-post hearing)
2) NOV 22 2011 Magistrate Court Hearing before Honorable Judge Bieter. (continuance)
3) NOV 23 2011 Respondent's Motion Memorandum copy received(reply-post hearing)
4) NOV 25 2011 Magistrate Judge Granted Motion for Summary Judgment (premature)
5) OCT 15 2010 "Notice of Service" for sale (sale date rescinded before "notice")
6) OCT 15 2010 Posting of Property (did not occur)
7) OCT 15 2010 Affidavit to Posting of Property (missing)
8) MAY 16 2011 Posting of Property (did not occur)
9) MAY 162011 Affidavit Posting of Property (missing)
10) MAY 16 2011 (mail notice not received)
11) 11. MAY 162011 Serving of Notice for Sale date (did not occur)
12) MAY 16 2011 Proof of Serving Notice for Sale date. (missing)
13) MAY 16 2011 Advertisements publishing (timelines non-compliant to IC§45-1506, et.seq)
14) MAY 16 2011 Advertisements recording (timelines non-compliant to IC§45-1506, et. seq)
15) MAY 16 2011 Proof of Notice of Mailing (missing - not recorded)
16) MAY 20 2011 "Affidavit of Compliance" "By Reason of Automatic Stay"
17) NOV 22 2011 "Affidavit of Jeff Stenman" for"Affidavit of Certified Mail"
"submitted contemporaneously within" Motion Memorandum on NOV 21 2011.
18) FEB 16 2011 TRO granted

NORTHWEST TRUSTEE Inc., USES "THIRD PARTY VENDERS"
"The trustee may be required to complete some of these task ••• trustee uses
THIRD PARTY VENDERS to complete some of the required tasks" June 29 2010,
Northwest Trustee inc. Letter; Attn: Carol Seiber/ Stewart Title request for Pay off
figures 07-14-10, File No: 7023.74887.

TRUSTEE'S DEED
Trustee's Deed: Northwest Trustee Services Inc, P.O. Box 997, Bellevue WA, 98009-0997.
May 16th 2011 Stated Sale date (Monday) in the State of Idaho
On May 18 2011, (Wednesday) Date notarized in the State of Washington
On May 20 2011, (Friday) Date recorded in the State of Idaho, ADA County No. 111041753,
Grantor's Name & Add. Fed Home Mortgage Corp 5000 Plano Parkway Carrollton, TX 75010-4902
45-1509.TRUSTEE'S DEED -- FORM AND CONTENTS. (1) The trustee's deed to the
purchaser at the trustee's sale under this act shall conform to the requirements of
subsection (2) of this section.(2) The trustee's deed shall contain, in addition to a
description of the property conveyed, a recital of the facts concerning the default, the
mailing and the publication of the notice of sale, the conduct of the sale and the receipt of
the purchase money from the purchaser.
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NOTARIZED COPIES OBTAINED -ADA COUNTY RECORDS AUGUST 8 2011
Original Mort.ga;e Loan
December 14th 2005 was the closing date of the mortgage loan with Home Federal Bank.
December 15th 2005, date original beneficiary recorded Home Federal Bank No.:
105191493. Original Trustee was, Brad L Williams, Attorney of C/O UPF Inc.
Washington Corp.
Assignment of the Deed of Trust
December 29 2005, assignment of Deed of Trust to Wells Fargo Bank, N. A., by Home
Federal Bank, to secure the payment of the Promissory Note and notarized by Home
Federal Loans, recorded in ADA County on January 10th 2006, No.: 106004483.
Successor Trustee Appointment
January 5th 2010, Power of Attorney recorded the State of Washington No.:110000733
May 27th 2010 Trustee, Brad L. Williams C/O UPF Inc. Washington Corp. appointed
Northwest Trustees Inc. as Successor Trustee. Notarized at the request of Pioneer Title
Company in Washington State on June 1st 2010 appointment recorded in_ADA County
No.:110050722.
Notice of Default
May 27th 2010 Notice of Default notarized in Washington State.
June 1st 2010 NOD recorded in ADA County. No.:110050723
NOD states, "Wells Fargo Bank, N. A., current beneficiary is tlie holder of the
beneficial under the Deed of Trust" executed by Trustee, Todd Henderson,
Assistant Vice President of NWT.
Service/Posting Notice
July 16 2010, date stated of Service/Posting Notice for October 15th 2010 sale date (no
posting of property occurred.) for either sale date.
Affidavit of Certified Mail
Affidavit of Certified Mail in Washington State, notarized July 19 2010.
October 15 2010, date of Sale, stated obligation $167,180.46.
August 16 2010, recorded in ADA County No.: 110075669.
Trustees Sale Guarantee Policy
Trustees Sale Guarantee Policy notarized on June 25th 2010; obligation: $155,572.67
recorded in ADA County, on August 16th 2010, No.: 1100756680.
Proof of Publication
Proof of Publication, Notice Re-Scheduled Sale Date May 16 2011 pub April 15, 22, 29,
2011. On April 29 2011 notarized in Washington State.
On May 20 2011 recorded in ADA County. No. 111041753
Trustees Sale Guarantee
May 16 2011, (Monday) Rescheduled Sale date, in the State of Idaho
May 18 20ll(Wed.) notarized in the State of Washington 7023.74887/0200232726.
May 20 2011,(Friday)Date recorded in the State of Idaho, ADA County. No.111041753.
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MAGISTRATE COURT - FINDING OF FACT
1) Court's Finding of Fact was established on the affidavits submitted by RCONWT Inc. that in fact; FHLMC followed requirements pursuant IC§ 45-1506,
followed by requirements pursuant IC § 45-1506 A.
Conversely, FHLMC, in fact; did NOT follow requirements pursuant IC§ 45-1506 or
IC§ 45-1506 A.
2) Court's Finding of Fact that IC§ 45-1506 A, applied for the Second Sale Date
of MAY 16 2011, after the 1st canceled, rescinded sale date of October 15 2010.

3) Court's Finding of Fact - misses the mark. IC§ 45-1506 A, would only apply
for the second subsequent Sale Date, if in fact, IC § 45-1506, (2) through (6),
were in fact competed for the 1st Sale Date of October 15 2010.
4) However, excluding IC§ 45-1506 A, as IC§ 45-1506 A only applies for a
postponed sale date - Not a rescinded or canceled sale date.

BLACK'S LAW DICTIONARY
RESCIND: To abrogate, annul, avoid, or cancel a contram particularly,
nullifying a contract by the act of a ~· See Powell v. Linde Co., 29
Misc. Rep. 419, GO N. Y. Supp.1044; llurst v. Trow Printing Co., 2 Misc.
Rep. 3G1, 22 N. Y. Supp. 371.
POSTPONE: To put off; defer; delay; continue; adjourn; as when a hearing is
postponed. Also to place after; to set below something else; as when an
earlier lien is for some reason postponed to a later lien. The word
"postponement," in speaking of legal proceedings, is nearly equivalent to
"continuance;" except that the former word is generally preferred when
describing an adjournment of the cause to another day during the same term,
and the latter when the case goes over to another term. See State v.
Underwood, 70 Mo. 630; State v. Nathaniel, 52 La. Ann. 558, 26 South. 1008.
SALE DATE of OCTOBER 15th 2010 - "RESCINDED" - NOT "POSTPONED"

Nevertheless, the original IC§ 45-1506, (2) through (6), notifications were never in fact,
completed for the 1st Sale Date of October 15 2010, because the October 15 2010 sale
date was "rescinded"; in fact, cancelation of October 15th 2010 sale date by NWT
Trustee Todd Henderson occurred even before "notice" was received.

IC § 45-1506 B (3) If timely compliance under subsection (6) of
section 45-1506, Idaho Code, is not possible, the partially completed
foreclosure process shall he discontinued and any further sale
proceeding shall require new compliance with all notice of sale
procedures as provided in section 45-1506, Idaho Code.
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AS STATED ON PAGE 5, "DID AUCTION TAKE PLACE?"
On September 6th 2011 I called WFHM PROCESSING DEPT at 4:00 PM.
WFHM REP Anthony Peak confirmed FREDDIE MAC as the Investor. "The
house was in the REO DEPT••• and that NO BID TOOK PLACE or bid did not
go through because of lack offunds".

I stated ''If FHLMC, who's also FREDDIE MAC, has no funds to honor bid?
... So it goes back to FREDDIE MAC? Was there even an auction?"

WFHM REP Peak then changed the subject and did not answer my question.
RULE 56(E). Form of Affidavits, IC§ 45-1506 (7) Affidavit of Mailing Notice of Sale and Affidavit of
Posting, IC§45-1506A (4), IC §55-808 Place of Record. Also IC§55-901, IC§SS-902, IC§ 55-908, IC§ 55-909
45-1509, Trustee's Deed-Form and Contents, 45-1503 Transfers in Trust to Secure Obligation-Foreclosure.

The "Notice of Sale" received November 23rd 2011 state NWT accepted a single credit
bid for $123,000.00 · placed by FHLMC. Only the investing entity can place a credit bid
in place of tendered cash.
Both the Trustee's Sale Guarantee & Trustee's Deed assert a sale occurred on
Monday, May 16th 2011, in Idaho, then 2 days later on Wednesday, May 18th both were
notarized in Washington State, then were back again in Idaho, on Friday, May 20th and
then recorded.
The auction sale did not take place at the traditional location; steps of the ADA County
Court House. Instead the sale location; 202 South Cole Road, Boise, Idaho 83709, is a
warehouse type building of Foreclosure Expeditors/Initiators, LLC ("FEI") in which
RCO has ownership interest.
NWT "AFFIDAVIT OF COMPLIANCE" FOR MAY 16 2011 SALE DATE
Chapter 7 Bankruptcy was filed September 3rd 2010, discharged December 6th 2010.
NWT-RCO Motion for Automatic Bankruptcy Stay Relief was filed September 23rd 2010
and granted uncontested on October 14th 2010.

NWT-RCO submitted an "Affidavit of Compliance" recorded on MAY 20th 2011- the
same day and time as both the Trustee's Sale Guarantee and Trustee's Deed were
recorded.
"Affidavit of Compliance" states "rescheduled" sale date of .MAY 16 2011. "By reason of
automatic stay" is a misrepresentation, as there was no stay in affect after the lift of stay on
October 14 2010, which was agreed to by Ms. Butcher and therefore granted, under the guise of
HAMP loan modification continuance.

"Affidavit of Compliance" asserts completion pursuant IC§ 45-1506 B (1) through (6)
"By Reason of Automatic Stay" which requires (2) through and including (6) of IC§
45-1506 be completed.

IC§ 45-1506 B, (3) if foreclosure has proceeded in compliance with all
requirements of subsections (2) through and including (6), of section 451506, Idaho Code, prior to the intervention of the stay.
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... then at the time appointed for the original sale, the trustee shall
announce the date and time of the rescheduled sale to be conducted at
the place originally scheduled and no further or additional notice of any
kind shall be required.
However, (2) through and including (6) of IC§ 45-1506 were never completed as no need
for completion of IC § 45-1506 existed at the time, because the October 15th sale date had
been rescinded before tlie required time line in regard to notice pursuant IC § 451506.
In addition, "Affidavit of Compliance" does not affirm the October 15th 2010 sale date was
postponed by announcement of that sale date every 30 days, consecutively, for 214 days
pursuant IC § 45-1506 B (3) - the standard way postponement "By Reason ofAutomadc Stay" is
handled.
Furthermore, RCO, NWT, WFHM, and FHLMC, concede IC § 45-1506B noncompliance when submitting to the court Affidavits it followed IC§ 45-1506 A, instead
of IC§ 45-1506B.
Nevertheless, IC § 45-1506 A, is in regard to postponement - not a rescinding of sale.
MAY 18 2011 "AFFIDAVIT OF .TEFF STENMAN" & "AFFIDAVIT OF CERTIFIED MAIL"
Nearly 7 months later, NWT submits 2 more affidavits "Affidavit of Jeff Stenman"
and "Affidavit of Certified Mail" pursuant IC§ 45-1506 A.
Subsequently, on November 21st 2011, nearly 7 months after auction sale date, FHLMC,
"submitted contemporaneously within" its Motion Memorandum, the "Affidavit of
Jeff Stenman" for "Affidavit of Certified Mair' to the court and were notarized on
November 18th 2011 in Washington State which were never recorded in ADA County.
Moreover, '"Affidavit of Jeff Stenman'' & "Affidavit of Certified Mail" conflict
with preceding "Affidavit of Compliance" recorded on MAY 20th 2011 swearing
completion of IC§ 45-1506 B (1) through (6), ''By Reason of Automatic Stay"

Nonetheless, the never recorded "Affidavit of Jeff Stenman" & ''Affidavit of
Certified Mail" were attached to the Trustee's Deed in ADA County, sometime after
November 18th 2011 - nearly 7 months after the MAY 16th 2011 sale date.
Therefore, the Trustee's Deed was without duly executed and recorded documents for the
May 16th 2011 auction sale inspection and therefore, the Trustee's Deed (a) through (f)
are false statements of fact and according to ADA County Records; the Trustee's Deed is
false. The Trustee's Auction Sale of May 16th 2011 which flowed from the non-compliant
Trustee's Deed should be considered null and void, if not fraudulent.
IC 55-808. PLACE OF RECORD. Instruments entitled to he recorded must
he recorded by the county recorder of the county in which the real
property affected thereby is situated.
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UNLAWFUL TRANSFERS
IC 55-901. FRAUDULENT CONVEYANCES OF LAND.
Every instrumenL •• affecting an estate in real property, including every
charge upon real property, or upon its rents or profits, made with intent to
defraud prior or subsequent purchasers thereof, or encumhrancers
thereon, is void as against every purchaser or encumbrancer, for value, of
the same property, or the rents or profits thereof.
Also See FRCP 11 (B), 56, (C) (2), IC§ 55-902, IC§ 55-816, IC§ 55-909, IC§ 55-908, IC§ 28-9 102(A)(43)

IC 28-9-311. PERFECTION OF SECURITY INTERESTS IN PROPERTY
SUBJECT TO CERTAIN STATUTES, REGULATIONS AND TREATIES•
••• perfected by compliance with the requirements prescribed by a statute•••
"AFFIDAVIT OF COMPLIANCE"

v.
NWT INC•• "AFFIDAVIT OF .TEFF STENMAN"&"AFFIDAVIT OF CERTIFIED MAIL"

1) On November 21 2011, never recorded "Affidavit of Jeff Stenman" for "Affidavit
of Certified Mail", were declared as prim.a facie that FHLMC in fact followed
notification requirements, pursuant to IC§ 45-1501 et. seq, as FHLMC's Exhibit "A"
IC§ 45 1506 et seq The FILING

0£ such a££idavi t; of mai1inq
is conc1usive evidence of comp1iance with this section
as to any party re1ying on said affidavit of mai1ing,

a££idavit: of mai1inq was never recorded. (foi1ed with the
ADA county.

2) FHLMC does not state which specific Idaho statute it complied with, but merely cites
IC§ 45-1501 et. seq,
3) The affidavits were only notarized in State of Washington, nearly 7 months after
the MAY 16 2011, sale date, but were never recorded in the State of Idaho, in ADA
County, pursuant to IC§ 451506 et seq.
4) Also not recorded in ADA County, Idaho, pursuant to IC§ 45 1506 et seq, are the
unrecorded copies of the unopened mail envelopes marked, "Unclaimed, Return to
Sender, Undeliverable"
5) The above mentioned affidavits were attached to the MAY 16th 2011 "Trustee's
Deed" in ADA County records office on or about November 21st 2011 nearly seven
months after the sale date.
6) On November 22 2011, after the court hearing, FHLMC's Council, Mr. 0' Neill of
RCO displayed the unrecorded required mail notices to me and Mr. McCluskey and
stated the required mail notices were returned, unopened and not recorded copies
mailed several days before.
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7) On November 23, 2011, the day after the November 22nd hearing, I received a copy of
the unrecorded "Affidavit of Certified Mail" required mail notices, affixed to the
"Affidavit of Jeff Stenman" and copies of unopened envelopes marked,
. "Unclaimed, Return to Sender, Undeliverable" along with a copy of FHLMC's
Motion Memorandum filed November 21 2011.
8) Affidavits show that NWT had first hand knowledge that I did not receive notice due
pursuant to IC§ 45-1506 •
.TUNE 15 2010 - COMMUNICATION - NWT INC., TODD HENDERSON
On June 15 2010 I called Northwest Trustee Services, Inc. and again, spoke with Todd
Henderson, Foreclosure Analyst, I stated, the TRUSTEES SALE GUARANTEE,
Letter says, "TRUSTEE SALE; Sale Date/Time OCT. 2010 at 11:00 AM-but no
actual date stated." Todd Henderson stated, " ..• the SALE was RESCINDED...
that's why there is not a day specified"
OCTOBER 14TH2010 - NWT INC .. " ... THE SALE IS STILL RESCINDED"
On or about October 14th 2010, I received a letter from Northwest Trustee Services, Inc. I
called NWT Inc., at 425-586-1900 Ex.1953 and Spoke with Trustee, Todd Henderson;
in regard to the letter. I report to Henderson that the letter " ••• still states
"DATE/TIME: OCT. 2010" but there's NO still no actual sale day stated"
I told Henderson I had " ••• called WFHM and the system showed it as the 15th, but
you had told me back in June it was rescinded" Henderson stated that's because
" .•.the sale is still rescinded" Todd Henderson asked how things were going. I stated
"I was assigned a Possessor with WFHM and working out Loan options".
MAY 27TH 2010 - NWT INC., USED HAMP TO MANUFACTURE "DEFAULT"
Northwest Trustee, Todd Henderson, states in the Notice of Default as cause; no
payments were made of $1,100.75, from April 2009 to May 2010, which happens to be
the same time period I made payments in three HAMP Trials. In addition to
making the TPPs of $696.66; full interim payments between each HAMP trial period
were also made from April 27 2009 to June 11 2010, totaling in all, approximately
$16,644.00. I believe this constitutes Invalid Declaration of Default.

.JUNE 29 2010 - NWT INC., PAY OFF FIGURES
On June 29th 2010, date of Northwest Trustee Letter; Attn: Carol Seiber/ Stewart Title.
Response to request for Pay off figures 07-14-10 File No: 7023.74887, "The trustee
may be required to complete some of these tasks between the date of this letter
and the date through which you have asked this quote be effective •.. TRUSTEE
USES THIRD PARTY VENDERS TO COMPLETE SOME OF THE REQUIRED
TASKS". SHORT SA.LE PAYOFF amount of $156,886.47.
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JUNE 30 2010 - NWT INC., TITLE REPORT DISCLAIMS ALL RESPONSIBIUTY
On June 30th 2010, date of Northwest Trustee Letter, by Todd Henderson, Foreclosure
Analyst, " ...per your request for recent title report 'hereby expressly disclaims all
responsibility for anything contained in or omitted from title report.'"
On June 30th 2010, I called WFHM to confirm the previous call information I received
on June 18th 2010 in regard to foreclosure and sale date rescinded.
The WFHM REP confirmed Foreclosure Court Date CANCELLATION.
The WFHM REP stated, "Sale Date: October 15 2010, "system" states, "Scheduled
Court Date Canceled•.. was set for June 30 2010•.• But updated information shows
"Foreclosure Rescinded"
MAY 18TH 2010
NWT INC., DEFAULT GUARANTEE INSURANCE
Forced Default Guarantee Insurance taken out on May, 18th 2010- almost a year to the
date of sale. The Trustee's Deed of Trust was notarized in the state of Washington on
May 18 2011 - two days ofter the sale of the notarized the one year anniversary of the
policy.
The Insurance Policy names the loan Servicer, the Trustee, and their attorneys, as the
beneficiaries/Assured of the policy, but the Insurance Policy does not name the Grantor
listed in the trustee's deed of Trust; Federal Home Mortgage Corp. or any other holder of
the note.
It is particularly troublesome that the Appointed Trustee, Todd Henderson, to whom I
spoke with several times during this time period concerning my HAMP Loan Modification
and the rescinding of the foreclosure sale, was also the benefactor of at least one insurance
policy which would only pay him if the loan went into default - not a HAMP Loan
Modi.ffoation - which equates personal enrichment.
Trustee, Todd Henderson, had assured me that the sale was rescinded; I was not in
danger of losing my home because I was in HAMP. He was not forthcoming of the real
nature of the Forced Guarantee Insurance as "notice", nullifying any real actual
"notice" I relied on his word as the "Trustee"
FHLMC, RCO, NWT state $123,000.00 as Fair Market Value and credit hid. But the
Default Guarantee Insurance is $141,972, which is about $14,000.00 more than the 103%
cap, per Fair Market Value.
41-2651. DEFINITIONS (1) "Mortgage guaranty insurance"
(2) "Authorized real property security" •••means an amortized note, bond
or other evidence of indebtedness, not exceeding one hundred three percent
(103%) of the fair market value of the real estate, secured by a mortgage,
deed of trust, or other instrument constituting a first lien•••
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45-1510. TRUSTEE'S DEED -- RECORDING -- EFFECT. (1) When the trustee's deed is recorded in the
deed records of the county where the property described in the deed is located, the recitals contained in the
deed and in the affidavits required under section 45-1506, subsection (7), Idaho Code, shall be prima
facie evidence in any court of the truth of the recitals and the affidavits. However, the recitals and
affidavits are conclusive in favor of a purchaser in good faith for value or any successor in interest
thereof. For purposes of this section, the trustee's deed shall be deemed effective as of the date and time on
which the sale was held if such deed is recorded within fifteen (15) days after the date of sale or the first
business day following the fifteenth day if the county recorder of the county in which the property is located
is closed on the fifteenth day.
(2) Where a trustee's sale held pursuant to section 45-1506, Idaho Code, is invalid by reason of
automatic stay provisions of the U.S. bankruptcy code, or a stay order issued by any court of competent
jurisdiction or otherwise, recordation of a notice of rescission of the trustee's deed shall restore the
condition of record title to the real property described in the trustee's deed and the existence and
priority of all lienholders to the status quo prior to the recordation of the trustee's deed upon sale. Only
the trustee or beneficiary who caused the trustee's deed to be recorded, or his/its successor in interest,
may record a notice of rescission. The notice of rescission shall accurately identify the deed of trust, the
recording instrument numbers used by the county recorder or the book and pages at which the
trustee's deed and deed of trust are recorded, the names of all grantors, trustors and beneficiaries, the
location of the property subject to the deed of trust and the reason for rescission. Such notice of
rescission shall be in substantially the following form:

REMEDY RECONVEYANCE
NOTICE OF RESCISSION OF TRUSTEE'S DEED UPON SALE
This Notice of Rescission is made this day....with respect to the following:

1. THAT ... .is the duly appointed Trustee under the certain Deed of Trust dated....and recorded....as
instrument number.... in book.. .,page ...., wherein....and.... are named as Trustors,. .. .is named as Trustee,. ..is
named as Beneficiary;
2. THAT... .is the Beneficiary of record under said Deed of Trust;
3. THAT THE DEED OF TRUST encumbers real property located in the County of ... ., State ofldaho,
described as follows: Property Description
4. THAT BY VIRTUE OF a default under the terms of the Deed of Trust, the Beneficiary did declare a
default, as set forth in a Notice of Default recorded.... as instrument number.... in book. .. ., page ... .,in the office
of the Recorder of.... County, State ofldaho;

5. THAT THE TRUSTEE has been informed by the.Beneficiary that the Beneficiary desires to rescind the
Trustee's Deed recorded upon the foreclosure sale that was conducted In Error Due To A Failure To
Communicate Timely, Notice Of Conditions That Would Have Warranted A Cancellation Of The
Foreclosure That Did Occur On .... ;

6. THAT THE EXPRESS PURPOSE of this Notice of Rescission is to return the priority and existence of all
title and lienholders to the status quo ante as existed prior to the Trustee's sale.
NOW THEREFORE, THE UNDERSIGNED HEREBY RESCINDS THE TRUSTEE'S SALE AND PURPORTED
TRUSTEE'S DEED UPON SALE AND HEREBY ADVISES ALL PERSONS THAT THE TRUSTEE'S DEED UPON
SALE DATED .... AND RECORDED .... AS .... INSTRUMENT NUMBER .... IN THE COUNTY OF ...., STATE OF
IDAHO, FROM .... (TRUSTEE) TO .... (GRANTEE) IS HEREBY RESCINDED, AND IS AND SHALL BE OF NO
FORCE AND EFFECT WHATSOEVER THE DEED OF TRUST DATED ... ., RECORDED .... AS INSTRUMENT
NUMBER .... IN BOOK ... ., PAGE ... ., IS IN FULL FORCE AND EFFECT.

Authorized Signatory
Acknowledgment
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MY STORY
I have experienced so much shame over this, including having to file bankruptcy. I refuse to be
ashamed anymore. Now, I tell my story to anyone who will listen. I am amazed at the number of
people who are going through this alone or know someone close who did I am trying to do my share
to educate others on what happened to me and how to protect themselves.

All my adult life I have been a homeowner with a decent credit rating. I was very conservative with
money throughout my life. I never bought a new vehicle or had a car payment. I lived without credit
cards and at one time I had paid off my home. The equity built in my home was physical sweat
equity. I rolled all my life's savings and sweat equity into my current home. I made a down payment
of eighty thousan.d doUars... over 35 %ofthe sale price...
Often I was counseled by an attorney to just go buy another house. How do I answer that? I'm 54
years old My credit was ruined by this; I work for the public school system as a teacher's aid I may
never be a homeowner again.
I want you to know; filing bankruptcy became necessary because I had to agree to take on the debt
; post divorce; to acquire the Modified Amended Divorce Decree, deeding the home in my name
only and to acquire a Quick Claim .&om my ex husband in return for cooperation with the bank, per
WFHM request.
We had acquired the large credit card debt during the last years of my marriage as a result of
medical bills due to my daughter's long term illness and legal debt for defense in a law suite brought
against us by a neighbor who had assaulted me in my garage and afterward, stalked my minor
daughter.
As I had wrote in my Hardship Letterin applying for HAMP, this is the reason I sold my home of 16
years in Emmett and moved to Star. I paid full asking price (inflated) but was able to safely take my
daughter out of hiding and be reunited with my three children.
Several months after the reunion of my family in this home, my husband of 28 years left without
warning. I was destitute and without any kind of financial resource. At the time of his leaving, I was
also undergoing extensive breast cancer tests. My husband, in contempt of court of the separation
agreement discontinued medical insurance coverage on me and our minor son. He refused to give
information to health and welfare that would provide me and.my son medical benefits. I have had to
go through several operations during the course of three years following this.
I am a Special Education Public Elementary School Paraprofessional (teacher's aid) in PBI (Positive
Behavioral Interventionist). Before this long term crisis hit, I attended college in Elementary
Education /Special Ed, while also working full time. However, I could not work, attend classes, and
fight this WFHM battle at the same time. The stress is so overwhelming. As a consequence, my 3.5+
GPA fell; as an end result I lost my scholarships. I had to quit school to fight this. This situation has
impacted my family, work, health, finances, education and therefore my career and economic future.
I am exhausted and that is their intention.
Pease let me know if there is anything else I can provide and if there is still any real hope...
I appreciate your input and help. Please feel free to share my information and story with anyone
who may be able to help with my case or help prevent this happening to anyone else. I will not give
up.
Sincerely,
Margaret A. Butcher
Cell Number 208;412;1975
email pegsworld@live.com
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plainti~

vs.
MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does l • l 0, whose true
identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,

}
)
)
)
)
)
)
)

Case No. CVOC 1113288
OBJECTION TO MOTION FOR
DECLARATORY RELIEF, QUIET
TITLE AND COMJ.>ULSORY
COUNTERCLAIM

)
)
)
)
)

Defendants.

--~~--------~----~--~---

)

COMES NOW the Plaintiff, by and through its attorneys of record, Routh Crabtree
Olsen, P.S., and objects to the Motions recently filed by Defendant, Margaret Butcher, in the
above-referenced matter. The Motions are outside the scope of appellate review as set forth in

Idaho Rule of Civil Procedure 83.
WHEREFORE, Plaintiff respectfully requests that the Court deny the pending Motions,
without prejudice.
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10512 W. Achillea Street
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Street, Star, Idaho, 83669,
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Appeal from the District Court of the Fourth Judicial District for Ada County,
Magistrate Division, Honorable Christopher M. Bieter, presiding.
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I.

Statement of the Case
The instant appeal stems from an action to evict the Defendants, Margaret A. Butcher and

all other occupants, from real property and to restore possession to the Plaintiff, Federal Home
Loan Mortgage Corporation, following the completion of a non-judicial foreclosure sale. The
subject property is commonly known as 10512 W. Achillea St., Star, Ada County, Idaho 83669
(hereafter referred to as the "Property"). The trial court granted Plaintiffs motion for summary
judgment on November 25, 2011. Defendant filed a notice of appeal on December 9, 2011.

II.

Factual Background
On or about December 15, 2005, Defendants Margaret and Dennis Butcher executed a

note and deed of trust for the purchase of the Property, which deed was recorded in Ada County
as Instrument No. 105191493. Complaint, ii V; Answer, ii V. Northwest Trustee Services, Inc.,
as the successor trustee, recorded a notice of default and scheduled a trustee's sale for October
15, 2010. See Affidavit of Derrick O'Neill, Ex. A. Notice of the sale was sent via certified mail
to Ms. Butcher and the other occupants of the Property on June 16, 2010. See Affidavit of
Derrick O'Neill, Ex. A. On June 17, 2010, notice of the sale was personally served upon Ms.
Butcher through delivery to an adult residing at the Property. See Affidavit of Derrick O'Neill,
Ex. A. Notice of the sale was also published in the Idaho Business Review on June 8, July 5,
July 12, and July 19, 2010. See Affidavit of Derrick O'Neill, Ex. A.
Ms. Butcher filed a petition for relief under chapter 7 of the Bankruptcy Code on
d

d

September 3, 2010. See Affidavit of Derrick O'Neill, Ex. B. The bankruptcy filing stayed the
trustee's sale scheduled for October 15, 2010. On September 23, 2010 a motion for relief from
the automatic stay was filed in the bankruptcy court with respect to the Property. See Affidavit
of Derrick O'Neill, Ex. B. No response to the motion was filed in bankruptcy court. See

Plaintiff/Respondent's Appeal Brief
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Affidavit of Derrick O'Neill, Ex. B. On October 18, 2010, the bankruptcy court entered an order
terminating the stay. See Affidavit of Derrick O'Neill, Ex. B.
Following the termination of the stay, the trustee's sale was rescheduled for May 16,
2011. See Affidavit of Jeff Stenman, Exs. A, B. Notice of the rescheduled trustee's sale was
sent via certified mail to Margaret Butcher, Dennis Butcher, the Occupants of the Property, Ms.
Butcher's bankruptcy attorney, and several others on April 1, 2011. See Affidavit of Jeff
Stenman, Ex. A. Notice of the rescheduled trustee's sale was also published in the Idaho

Business Review on April 15, April 22, and April 29, 2011. See Affidavit of Jeff Stenman, Ex.
B.
On May 16, 2011, PlaintiffFHLMC purchased the Property at the trustee's sale with a
credit bid in the amount of $123,000. See Complaint, iI VI, Ex. A. Following the completion of
the sale, a trustee's deed was issued to PlaintiffFHLMC, which was subsequently recorded in
Ada County as Instrument No. 111041753. See Complaint, iJ VI, Ex. A. Defendant Margaret
Butcher is currently residing in the Property. See Answer, iJ IL
On July 12, 2011, Plaintiff filed its Post-Foreclosure Eviction Complaint for Ejectment
and Restitution of Property. Plaintiff filed its Motion for Summary Judgment on September 28,
2011. The Motion was set for hearing on November 1, 2011. No response to the motion was
initially filed by Defendants. At the hearing, Defendant Margaret Butcher requested an
opportunity to respond to the motion, and the hearing was rescheduled for November 22, 2011.
<>

Ms. Butcher filed a response on November 15, 2011, and Plaintiff filed its reply on November
21, 2011. On November 25, 2011, Judge Bieter issued his decision granting Plaintiff's Motion
for Summary Judgment.

III.

Standard of Review

Plaintiff/Respondent's Appeal Brief

2

000952

•

•

The Idaho Supreme Court recently reiterated the standard of review on appeals from
orders of summary judgment. Trotter v. Bank ofNew York Mellon,_ P.3d _, 2012 WL
975493 (Idaho, March 23, 2012). The Court explained:
Appeals from an order of summary judgment are reviewed de novo, "and this
Court's standard ofreview is the same as the standard used by the trial court in
ruling on a motion for summary judgment." Curlee v. Kootenai Cnty. Fire &
Rescue, 148 Idaho 391, 394, 224 P.3d 458, 461 (2008) (citations omitted).
Summary judgment is appropriate if "the pleadings depositions, and admissions
on file, together with the affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a matter
oflaw." I.R.C.P. 56(c). Under this standard, "disputed facts are construed in
favor of the non-moving party, and all reasonable inferences that can be drawn
from the record are drawn in favor of the non-moving party." Curlee, 148 Idaho
at 394, 224 P.3d at 461. Where "the evidence reveals no disputed issues of
material fact, then only a question of law remains, over which this Court exercises
free review." Lockheed Martin Corp. v. Idaho State Tax Comm 'n, 142 Idaho 790,
793, 134 P.3d 641, 644 (2006). However, the adverse party "may not rest upon
the mere allegations or denials" in the pleadings, but "must set forth specific facts
showing there is a genuine issue for trial." I.R.C.P. 56(e). Therefore, when this
Court reviews an order granting summary judgment, "conclusory assertions
unsupported by specific facts are insufficient to raise a genuine issue of material
fact precluding summary judgment." Mareci v. Coeur D'Alene School Dist. No.
271, 150 Idaho 740, 744, 250 P.3d 791, 795 (2011) (citing Goodman v. Lothrop,
143 Idaho 622, 627, 151P.3d818, 823 (2007)).
Trotter, 2012 WL 975493 at *2.
IV.

Argument
A.

The trial court did not err in granting Plaintiff's motion for summary
judgment.

In his decision, Judge Bieter found that despite having supplied a great deal of
information, Ms. Butcher had not identified a genuin~.issue of material fact with respect to the
issues set forth in Plaintiffs complaint. Viewing all of the factual allegations in the light most
favorable to Ms. Butcher, Judge Bieter held that Plaintiff was entitled to judgment as a matter of
law.
1.

Idaho's non-judicial foreclosure statutes have not been repealed.
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Throughout her pleadings and in her appeal brief, Ms. Butcher contends that Idaho's nonjudicial foreclosure statutes have been repealed. In support of this contention, Ms. Butcher cites
a footnote in Spencer v. Jameson, 147 Idaho 497, 501, 211 P.3d 106, 110 (Idaho 2009). In that
case, the Court noted that Idaho Code§ 45-1501 had in fact been repealed. Id. at n. 2. However,
the Court further explained that the balance of the foreclosure statutes remained intact, and
actually applied them throughout that decision. Id. Accordingly, Idaho's non-judicial
foreclosure statutes remain in full force and effect and entitle Plaintiff to the relief sought in its
Complaint. i.e., restitution of the Property.

2.

A credit bid is a valid means of purchasing property at a trustee's
sale.

The right to enter a credit bid was acknowledged by the Idaho Supreme Court in Federal
Home Loan Mortgage Corporation v. Appel, 143 Idaho 42, 137 P.3d 429 (Idaho 2006). The
Appel case also involved a post-foreclosure eviction complaint following a non-judicial

foreclosure sale. In that case, the defendants claimed that the credit bid was not a cash sale and
that a cash sale was required by the non-judicial foreclosure statutes. In rejecting the
defendant's argument, the Supreme Court noted that a credit bid did comply with the statutory
requirements of Idaho's non-judicial foreclosure statutes and was the equivalent of a cash sale
for purposes of Idaho Code § 45-1506(9). Id. 143 Idaho at 45, 13 7 P .3d at 432.

3.
~s.

Plaintiff is a good faith purchaser of the property.

Butcher suggests that Plaintiff cannot be a bona fide pur~haser in good faith. In

support of her contention, she cites the Idaho Supreme Court's decision in Appel, supra. In that
case, the Court noted that "status as a bona fide purchaser or a purchaser in good faith, at least in
the context of a nonjudicial foreclosure sale, is generally not available where the purchaser is on
inquiry notice of a potential defect of statutory notice provisions." Id. 143 Idaho at 47, 137 P.3d
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at 434. In Appel, the Court explained that there are three distinct methods to postpone a nonjudicial foreclosure sale, with differing notice requirements for each method. If there is no
bankruptcy and no stay intervenes, then postponement is accomplished according to Idaho Code
§ 45-1506(8); if a stay is in effect on the date of the scheduled sale, then postponement is
dictated by Idaho Code § 45-1506A; and finally, if a stay is lifted prior to the scheduled sale
date, then postponement is accomplished according to Idaho Code§ 45-1506B. Id. 143 Idaho at
46, 137 P.3d at 433.
In Appel, the sale was postponed, but notice was not given in accordance with the correct

statutory provision; MERS was the purchaser at the postponed sale, and shortly after the sale,
MERS deeded the property to Federal Home Loan Mortgage Company. The Court explained
that "[i]fMERS knew the§ 45-1506A requirements were not complied with, it had actual
knowledge that such requirements were not met and it cannot claim to be a good faith purchaser
for value. If that is the case, then [Federal Home Loan Mortgage Company] cannot benefit from
the shelter rule and may not be entitled to the protections bestowed by§§ 45-1508 or 45-1510."

Id. 143 Idaho at 47, 137 P.3d at 434. The Appel decision is distinguishable from the instant case
to the extent that no such notice defect exists in this case, as explained more fully below in
section IV, A, 4. Because Plaintiff properly complied with all statutory requirements, its credit
bid was valid and entitles it to rely upon the statutory protections ofldaho Code§§ 45-1508 and
45-1510.
d

4.

d

Plaintiff provided all required notices under Idaho law.

While Ms. Butcher admits she was fully aware of the initial foreclosure proceedings, she
denies being specifically aware of the rescheduled trustee's sale. Moreover, Ms. Butcher argues
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that Idaho Code§ 45-1506B applies, and Idaho Code§ 45-1506A is inapplicable. This
contention is incorrect.
Subsequent to recording a notice of default, notice must be given to the grantor of a deed
of trust as well as any successor in interest and any party of record requesting notice. The
statutes require that notice be sent via certified mail to the last known addresses of the required
parties, that an effort be made to serve an adult occupant of the property, and that the notice be
published in a newspaper of general circulation in the county in which the property is located.

See Idaho Code§ 45-1506(2), (5), and (6). In cases where the trustee's sale cannot be held at the
time scheduled due to the automatic stay provisions of the bankruptcy code or a stay issued by a
court of competent jurisdiction, then the sale may be rescheduled following the termination of
the stay. In such cases, notice of the rescheduled sale must be sent to all persons entitled to
notice of the original sale by registered or certified mail and the notice must be published in the
newspaper of original publication. Idaho Code§ 45-1506A(2) and (3).
In this case, the original trustee's sale was scheduled for October 15, 2010. Notice of
that sale was completed as per the requirements ofldaho Code§ 45-1506. See Affidavit of
Derrick O'Neill, Ex. A. However, due to the intervention of Ms. Butcher's bankruptcy filing
and the automatic stay, the original sale date could not be completed. Three days after the
originally scheduled trustee's sale date, the bankruptcy court entered its order terminating the
stay. As permitted by Idaho Code§ 45-1506A, the trustee's sale was rescheduled for May 16,
d

d

2011, and notice was given as required by that statute. See Affidavit of Jeff Stenman, Ex. A.
Ms. Butcher contends that Idaho Code § 45-1506B controls, and that § 45-1506A is
inapplicable in this case. This is simply not the case. Section 45-1506B only applies in cases in
which a stay "which would otherwise have stopped a foreclosure sale is terminated or lifted prior
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to the date of sale[.]" In this case, the stay was still in effect at the time of the originally
scheduled sale date. It was not until three days later that the bankruptcy court entered its order
terminating the stay. 1 See Affidavit of Derrick O'Neill, Ex. B. Accordingly, Idaho Code§ 451506A is the applicable code section in this case, and Northwest Trustee Services properly
complied with the notice requirements for the rescheduled sale.

B.

The effect ofldaho's non-judicial foreclosure statutes entitle Plaintiff to
restitution of the property.

The Idaho non-judicial foreclosure statutes provide debtors with significant notice of
pending foreclosure proceedings. The constitutionality of those statutes has been repeatedly
reaffirmed by the Idaho Appellate Courts. See, e.g., Security Pacific Finance Corp. v. Bishop,
109 Idaho 25, 704 P.2d 357 (Idaho Ct. App. 1985); Roos v. Belcher, 79 Idaho 473, 321 P.2d 210
(Idaho 1958). Having been thus upheld, Plaintiff is entitled to rely upon these statutory
provisions. Idaho Code§ 45-1510(1) provides:
When the trustee's deed is recorded in the deed records of the county where the
property described in the deed is located, the recitals contained in the deed and in
the affidavits required under section 45-1506, subsection (7), Idaho Code, shall be
prima facie evidence in any court of the truth of the recitals and the affidavits.
However, the recitals and affidavits are conclusive in favor of a purchaser in good
faith for value or any successor in interest thereof.
Idaho Code§ 45-1510(1).
Moreover, the effect of the trustee's sale is set forth in Idaho Code§ 45-1508, which
provides:
A sale made by a trustee under this act shall" foreclose and terminate all interest in
the property covered by the trust deed of all persons to whom notice is given
under section 45-1506, Idaho Code, and of any other person claiming by, through
or under such persons and such persons shall have no right to redeem the property
from the purchaser at the trustee's sale. The failure to give notice to any of such
1

In her appeal brief, Ms. Butcher incorrectly suggests that relief from the bankruptcy stay was granted on October
14, 2010. See Appellant Brief, p. 8.
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persons by mailing, personal service, posting or publication in accordance with
section 45-1506, Idaho Code, shall not affect the validity of the sale as to persons
so notified nor as to any such persons having actual knowledge of the sale.
Idaho Code§ 45-1508.
And fmally, Idaho Code§ 45-1506(11) provides:
The purchaser at the trustee's sale shall be entitled to possession of the property
on the tenth day following the sale, and any persons remaining in possession
thereafter under any interest except one prior to the deed of trust shall be deemed
to be tenants at sufferance.
Idaho Code § 45-1506(11 ).
Whatever interest the Defendants formerly had in the Property were terminated and
foreclosed upon the completion of the rescheduled trustee's sale. In this case, the issuance and
recording of the trustee's deed is a prima facie showing of compliance with Idaho's non-judicial
foreclosure statutes. Defendants have failed to set forth any evidence that raises a genuine issue
of material fact, and Plaintiff is entitled to the relief sought in its Complaint as a matter of law.

Conclusion

V.

Pursuant to the Idaho non-judicial foreclosure statutes, Plaintiff acquired title to the
Property and has a right to possession. When the Defendants failed to vacate the Property,
Plaintiff properly brought suit to remove them from the Property and restore possession to
Plaintiff. The Defendants have failed to demonstrate a genuine issue of material fact, and
Plaintiff is entitled to judgment as a matter oflaw. For the reasons set forth herein, Judge
Bieter's decision should be AFFIRMED.
d

DATED, this 24th day of April, 2012.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 24th day of April, 2012, I caused a true and correct
copy of the Plaintiff/Respondent's Appeal Brief to be served upon the following individual( s) by
the means indicated:
Margaret Butcher
10512 W. Achillea St.
Star, ID 83669
Defendant acting pro se

_x_ US Mail
Facsimile

B
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MAY 2 4 2012
CHRISTOPHER D. RICH, Clerk
By MARTHA LYKE
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff/Respondent,
Case No. CV-OC-2011-13288
vs.
ORDERFORTEMPORARYREMAND
MARGARET A. BUTCHER,
DENNIS D. BUTCHER,
Defendants/Appellants.

The Court, having reviewed the file in this case, notes that no final judgment appears
to have been entered by the magistrate. Therefore,
It is hereby ordered, and this does order, that

1. The case is remanded to Hon. Christopher Bieter for entry of final judgment as that
term is defined in Rule 54(a), I.R.C.P.
2. Appellant Butcher's reply brief, if any, shall be filed with this Court within 21 days
of entry of the final judgment.
IT IS SO ORDERED.
Dated this 24th day of May 2012.

Kathryn A. Sticklen
Senior District Judge

ORDERFORTEMPORARYREMAND-PAGEl
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CERTIFICATE OF MAILING

I hereby certify that on the 25th day of May 2012, I mailed (served) a true and correct
copy of the within instrument to:

MARGARET BUTCHER
10512 W. ACHILEA STR.
STAR, IDAHO 83669
DERRICK J. O'NEILL
ATTORNEY AT LAW
300 MAIN ST. #150
BOISE, IDAHO 83702
JANAYA L. CARTER
ATTORNEY AT LAW
13555 SE 36rn ST SUITE 300
BELLEVUE, WA 98006

CHRISTOPHER D. RICH
Clerk of the District Court
By

~LL~
6efk.
Deputy
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Ada ~ObU~n/ISB #7106
Derrick J. O'Neill/ISB #4021
ROUTH CRABTREE OLSEN, PS
300 Main Street, Suite 150
Boise, Idaho 83 702
Telephone: 208-489-3035
Facsimile: 208-854-3998
doneill@rcolegal.com
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff,
VS.

MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does 1-10, whose true
identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,

)

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CVOC 11-13288
JUDGMENT

Defendants.
_______________
)
COMES NOW the Court, and having entered an Order granting Plaintiffs Motion for
Summary Judgment, and hereby enters judgment in favor of Plaintiff and against Defendants in.
the above-referenced matter.
WHEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED That
judgment be entered in favor of Plaintiff as prayed for in Plaintiffs Complaint and that a Writ be
issued to the sheriff of Ada County, Idaho to make restitution of the premises located at 10512
W. Achillea Street, Star, Idaho, 83669 to Plaintiff.

II
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HONORABL CHRISTOPHER M. BIETER

~t~Jqdge

.

'1-UiJ~;/jiiA.

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has determined that there is
no just reason for delay of the entry of a final judgment and that the court has and does hereby
direct that the above judgment or order shall be a final judgment upon which execution may issue
and an appeal may be taken as provided by the Idaho Appellate Rules.

DATED This

HONORABLE CHRISTOPHER M. BIETER
~COUfr'Judge

lvt/I
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CLERK'S CERTIFICATE OF SERVICE

J.D

I HEREBY CERTIFY that on the
day of June, 2012, I caused a true and correct
copy of this document to be served upon the following listed below:
Derrick J. O'Neill
Routh Crabtree Olsen, PS
300 Main Street, Suite 150
Boise, ID 83702
Margaret A. Butcher
10512 W. Achillea Street
Star, ID 83669

v

US Mail
_ _ Facsimile (208) 854-3998

J

US Mail
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NO.----Tii¥11..~~~1'~=
MARGARET BUTCHER
10512 W. Achillea St.
Star Id 83669
Phone: 208'412-1975
Pegswotld@live.com
Defendant Appellant Pro Se

A.M.

··-

JUN 2 5 2012
CHRISTOPHER D. RICH, Cltith
By ELYSHIA HOLMli~
DEPUTY

IN THE DISTRICT COURT OF THE FOURIB JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA OF THE STATE OF IDAHO
FEDERAL HOME LOAN MORTGAGE
CORPORATION,

CASE No.: CVOC 2011 lll3288
MOTION: NOTICE OF HEARING

Plaintiff-Respondent,

vs.
MARGARET A BUTCHER
Defendant-Appellant

TO: The Respondent, Federal Home Loan Mortgage Corp and Clerk to Ada
County Court Notice of Oral Argument in the above referenced matter, set on
the 19th day July 2012 at 1:30 PM. In the matter of Appeal of Summary
Judgment, Federal Home Loan Mortgage Corporation Plaintiff-Respondent
vs. MARGARET A BUTCHER, Defendant-Appellant. Case No.: CVOC 2011
1113288

NOTICE OF BEARING

CASE NO.: CV-OC-2011_13288
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CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on the 2.1;. day of June, 2012, pursuant to
Rule 20 (and the attorney general of Idaho pursuant to § 671401 (1), Idaho Code). I caused true and correct copies of the
foregoing documents to be served upon the following listed below
Attorney
Derrick J. O'Neill, PLLC.
Representing: Routh Crabtree and Olsen, PS
300 Main St Suite 150.
Boise, ID. 83702
DATED THIS

By : US Mail _ _

t-

Personal Delivery

25 day of June
- - - - , 2012
Pro SE
Attorney's Signature

(When certification is made by a party instead of the party's
attorney the following affidavit must be executed pursuant to
I.A.R. Rule 17(i))
State of Idaho
SS.

County of
ADA

~~Q_.,-\ f\

"':&A..~

,

being sworn, deposes and

say~at the p~r~iStheaPPellant in the above-entitled

appeal, and that all statements in this notice of appeal are true
and correct to the best of his or her knowledge a.nd belief.

d
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Notary .Public
State of. Idaho
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JUL 1 0 2012

MARGARET BUTCHER
Defendant Appellant Pro Se
10512 W. Achillea St. Star ID, 83669
Phone: 208-412-1975

CHRISTOPHER D. RICH, Clerk
By ANNAMARIE MEYER
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA OF THE STATE OF IDAHO
FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff-Respondent

CASE No. CV OC 20111113288
MOTION FOR INJUNCTIVE

RELIEF

v.
MARGARET A BUTCHER
Dennis D. Butcher and John Does 1-10
as Occupants of the Premises Located at
10512 W. Achillea St. Star Id 83669
Defendant-Appellant
TO: THE ABOVE NAMED RESPONDENT, Federal Home Loan Mortgage Corp. A.K.A.
FREDDIE MAC, herein referred to as FHLMC and THE PARTY'S ATTORNEY'S of Routh
Crabtree and Olsen, PS, herein referred to as RCO, 300 Main St Suite 150, Boise, ID. 83702,
AND THE CLERK OF ABOVE-ENTITLED DISTRICT COURT, NOTICE IS HEREBY GIVEN:
1) THE APPELLANT: Margaret A Butcher submits MOTION FOR INJUNCTIVE RELIEF
against ABOVE NAMED RESPONDENT to District Court

2) That the APPELLANT has a

right to appeal to the Idaho Supreme Court, and judgment described paragraph 1 above are
appealable orders under and pursuant to RULE [e.g.(ll(a)(2))(12(a))] IAR Law and statute
including but not limited to FRCP ll(B), 56(F)(G),(C)(2),(C), (l)(A) (B), (2),(3), (4)(D)(E), 60(B)
§1692 F(6), et seq, UCC.-Article 8-8-101 Et Seq. Title 42 USC: Titlell, 361, 362, 12 USC.§ 250,
Statutes including, but not limited to IC§ 6, 15, 28, 41, 45, 55 Et Seq.
I. INTRODUCTION
1) Appellant respectfully pleads the court to treat her response to Respondent's Motions as
proper designation. IRCP Rule 13(f), Rule 8(c). ADA Title II Sec. 504 1973 1990 (§ 42 U.S.

C. 12101 et seq.) In: Annacost. V. HSBC Bank USA. N. A .. Northwest Trustee Services. Inc.,
" ••• the Court's obligation to construe a pro se complaint h"berally." Report and
Recommendation (2009) FEB 9, at page 27, Idaho, Honorable Larry M. Boyle United States
Magistrate Judge.
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MOTION FOR INJUNCTIVE RELIEF IN SETTLEMENT AGREEMENT
1. That the Court bar and cause Respondent, FHLMC, to cease and desist from evicting
and/ or removing Appellant, or causing Appellant to be removed from the property in this
case, or the taking of any other judicial or statutory action by FHLMC and/ or other entities
acting independently or on behalf of FHLMC until and upon resolution and completion of
an "Independent Third Party Review" pursuant to the OCC review process for redress,
including rescission of auction sale, to which Appellant, Margaret A. Butcher is a
participant.
2. That the Court compel Respondent, FHLMC, be enjoined from auction and/ or sale, or
otherwise transfer or cause to be transferred, title, note or Deed of Title to the property of
10512 W. Achillea St. Star, Idaho, 83669, other than transfer to the Appellant, Margaret A.
Butcher.
3. 1 and 2 would hold unless Respondent, FHLMC, is in agreement with 7 and 8, of prayer.
4. Appellant preserves the right to a jury trial.
JURISDICTION, VENUE AND SERVICE OF PROCESS ALLEGATIONS
1. This court has jurisdiction over this matter pursuant to 28 U.S.C.A. Sec. 1332 in that the
Appellant is a citizen of the State of, the State of Idaho and that the Respondent(s) are
corporate citizens of the State of, Idaho and the amount in controversy exceeds $75,000.00.
2. Venue is proper within the Division because the Appellant is a resident of the United
States, State of Idaho, Ada County, and the property in this case is situated within Ada
County, Idaho.
3. Respondent, FHLMC is a Corporation so service should be made upon its registered
agent in this state of Idaho, pursuant to Rules 4(b)(l) and Rule 4(e)(l), F.R.Civ.P., unless
Respondent, FHLMC waives service pursuant to Rule 4(d), F.R.Civ. P.
4. The Appellant, Margaret A. Butcher, reside at 10512 W. Achillea St. Star Idaho, 83669
and are citizens of the State ofldaho.
09107112
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COMMON ALLEGATIONS
1. In this case Plaintiff/Respondent, FHLMC, caused the transfer of title of the Appellant's
property, 10512 W. Achillea St. Star Idaho, 83669, her primary and only residence, to its
name and/or in the name of its servicer(s).
COUNT I. STRICT LIABILITY
1) Plaintiff/Respondent is FEDERAL HOME LOAN MORTGAGE CORPORATION
(FllLMC ) In this case.
FHLMC is the Master Investor of the mortgage loan, commonly known as Freddie Mac, a
Government Sponsored Entity (GSE) in conservatorship of the U.S. Federal Government
as of 2008, and also known as the Secondary Market Investor.
In which FHLMC, by pre-contract on, for the securitization of Deed of Trust, to be
transferred into the Trust, pursuant the PSA. (Pooling & Servicing Agreement) with the
Loan Originator; which is FEDERAL HOME BANK.
When, on FEB 13th 2006, the Master Investor; FHLMC became the Secondary Market
Investor of the mortgage loan.
FHLMC then contracted a Third-Party loan Servicer to manage the mortgage loan day to
day bookkeeping. The Third-Party loan Servicer, FHLMC contacted was Wells Fargo
Home Mortgage (WFHM).
WFHM does not own Defendant/Appellant's mortgage loan, but WFHM was the FRONT
entity that filed default, foreclosure and auction sale on the Appellant's home.
The substitute Tmstee Assignment for foreclosure was Northwest Trustee Services Inc.,
in which duties and obligations were carried out by another "Third Party" FORECLOSURE EXPEDITORS /INITIATORS (FEI).
FEI is owned by ROUTH CRABTREE & OLSON (RCO) and operates along with its
other "sister" Entities; in which RCO-NWT Inc. describe themselves as the Northwest's
largest complete foreclosure service in nine states. (foreclosure mill)
Routh Crabtree & Olson owns Northwest Trustee Services Inc. (NWT Inc.).
AND Routh Crabtree & Olson is the Attorney of Record throughout the foreclosure
process and Attorney of Record -- for ALL involved above mentioned parties ••.
09107112
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2) Prior to the subject alleged auction sale date of MAY 16 2011, Respondent's council;
RCO owns stock in the company(s) known as NWT Inc., and FEI. At all times pertinent to
this action RCO, NWT Inc. and FEI, were and are the alter ego of each other and in

essence constitute one legal entity which is otherwise the same as a division ofRCO.
Any separate incorporation of NWT Inc. and LEI is a sham in that it is merely a corporate
veil, which insulates the above mentioned parties/entities from liability, while at the same
time permitting it to initiate foreclosure, and auction.
3) It is the Respondent, FHLMC, under the sham of the HAMP Loan Mortgage
Modification Government Sponsored Program, exerted, and currently exerts extreme
influence, complete dominion and/ or absolute control over the corporate activity and
function of it's contracted servicing agents: WFHM, RCO-NWT Inc., and LEI, in an
ongoing effort, from the commencement of the solicitation of the Appellant into its
program.
4) It is FHLMC which by design and manipulation of abovementioned parties, is the direct
cause FHLMC used to manufacture "grounds" for filing an alleged default and rigging a
private transfer of the Appellant's home via its council; RCO and co-owned entities; NWT
Inc and LEI.
5) The "behind the scene" actions, power, and influence of FHLMC, as Freddie Mac, is
the direct and proximate result of the "default" and subsequent loss of the Appellant's
home to FHLMC. Thereby, it is the actions and neglect of FHLMC, which has thwarted the
Appellant's extraordinary measures to comply with all FHLMC "HAMP requirements"
and reach an equitable resolution out side of the court.
6) Appellant continues, as well to this day, to attempt to resolve this issue through the
means set up by the Federal government and its agencies for the redressing of this very harm
done to the Appellant and other home owners similarly situated.
7) Continued operation of these out of state companies that have set up shop here in Idaho,
as separate legal entities is a subterfuge designed to the defeat public wellbeing, justify a
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wrong, perpetrate a fraud and/ or otherwise work an injustice on the Appellant herein and
the general public.
8) The conduct ofFHLMC, and its contracted Entity, WFHM, along with their joint
council, RCO Inc. and its appointed trustee; NWT Inc., and their servicing "third party"
arm; LEI, has harmed and will continue to harm the Appellant and the general public,
justifying piercing of the corporate veil resulting in each and all above mentioned corporate
entities, being liable for the acts and omissions of the others, as they are in reality one legal
entity.
COUNT II. STRICT LIABILITY NEGLIGENT and FAILURE TOWARN
1) The Appellant had no knowledge of said defective predatory conditions and conduct the
Respondent and its entities, present, in the HAMP Loan Mortgage Modification
government sponsored program and had no reason to suspect the HAMP Loan Mortgage
Modification program it was detrimental, prior to the solicitation by the Respondent's
contracted Servicer, WFHM.
2) The harm done was a direct and proximate result of the failure by Respondent to conduct
the overseeing of its contracted servicers and other involved entities, including "third
party(s)" which it had a direct and/or proximal influence and control. Resulting foreseeable
harm was done with actual knowledge and malice and was outrageous, exhibiting a
complete indifference or conscious disregard for the law, the rights and safety for
homeowner and consumers of the mortgages Freddie Mac purchased.
4) The Respondent and its contracted servicer, WFHM, negligently failed to warn or give
notice to the Appellant or the public in any manner of the HAMP Loan Mortgage
Modification Government Sponsored Program's inherent risk and the propensity for that
risk was such that the HAMP Program was made susceptible to manufacture an incurable
and actionable default and would expose or make vulnerable the Appellant to such and
which would result in the subsequent loss of

the Appellant's home through this

modification process in which it solicited upon the Appellant and predatorily induced her
to participate.
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5) As a direct and proximate result of the Respondent and through its contracted servicer,
WFHM, negligent and failure to oversee its contracted Servicer's "Fidelity" computer
system maintenance and which was necessary to insure said system gave accurate, updated,
and timely information, in which FHLMC and WFHM knew or would have reasonably
known, its representatives relied on said "Fidelity" computer system information to provide
its customers with their loan modification status and progress, including the Appellant's
loan modification status.
COUNT ID. BREACH OF WARRANTY
1) The Appellant reasonably relied upon the said express and implied warranties made by

Respondent through its contracted servicer, WFHM, expressly and impliedly warranting to
Appellant and the public that the HAMP Loan Mortgage Modification program was a
government program, thereby equating said program as proper, safe and of quality, for the
intended expressed purpose of helping homeowners keep there home --not as a means of
seizing the Appellant's home.
COUNTIV.ACTINGINBADFAITH
1) Respondent and through its contracted servicer, WFHM, and its Trustee of NWT Inc.

repeatedly assured the Appellant that she was not in any danger of losing her home as long
as she continued to comply with the Respondent, Freddie Mac, "HAMP requirements"
2) The Appellant, Margaret Butcher, in good faith, did comply as instructed with every
demand and request put forth by Freddie Mac; the Respondent and through its contracted
servicer, WFHM and through its trustee; NWT Inc. to her extreme determent.
COUNTY.
NEGLIGENT/INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
1) The Respondent and through its contracted servicer, WFHM, and its Trustee of NWT

Inc. negligently and/ or intentionally inflicted serious and severe emotional pain, suffering,
grief and distress on the Appellant, Margaret Butcher, by their failure to oversee and
maintain their computer systems and follow guidelines and administer the HAMP Loan
Mortgage Modification government sponsored program, in all capacities and responsibilities
09/07/12
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fiduciary or otherwise, as the HAMP Loan Mortgage Modification government sponsored
program was initially intended.
2) The conduct of the Respondent and its contracted servicer, WFHM, and its Trustee of
NWT Inc. in administrating the HAMP Loan Mortgage Modification government
sponsored program, was substantial, obvious, notorious and known to the Respondent and
its contracted servicer, WFHM, and its Trustee of NWT Inc. and their mutual council;
RCO, to the extent that their conduct was outrageous, done with actual knowledge and
malice, exhibiting a complete indifference or conscious disregard for the law and the rights
of homeowners.
3) The Respondent and its contracted servicer, WFHM, and its Trustee of NWT Inc. and
their mutual council; RCO, in administrating the HAMP Loan Mortgage Modification
government sponsored program, knew that various items of evidence including, but not
limited to customer complaints, and notations in its

"Fidelity" computer system

information, if removed from the records would be significant in litigation regarding
whether or not the conduct of the Respondent and its contracted servicer, WFHM, and its
Trustee of NWT Inc., in the administration and overseeing of the HAMP Loan Mortgage
Modification government sponsored program, failed to comply with guidelines, regulations,
Federal and State law and statutes and as a consequence, had a duty to preserve said
evidence for use in litigation so that a fair resolution of the issues could be reached with all
relevant evidence.
4) The Appellant incorporates herein by reference each and every allegation contained in
all Paragraphs contained within all pervious and current MOTIONS, and RE:
ANSWERS to Respondent and the courts, as though set forth at length herein, under:
CASE No. CV QC 20111113288
5) For the court to allow Appellant to leave to amend motion as necessary to comply
with court standards, exhibits, citation, and statute or law pertaining.
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PRAYER FOR RELIEF
WHEREFORE, Appellant prays for relief as follows:
1. For special and general damages against the Respondent; FHLMC, jointly and severally,
in an amount to be determined at trial.
2. For punitive damages against the Respondent; FHLMC, jointly and severally, in an
amount to be determined at trial.
3. For attorneys fees and costs incurred in this action as permitted by law.
4. For interest from the date of the solicitation or as permitted by law.
5. For such further and additional relief as this Court deems just and proper.
6. For the return of title to the property in the Appellant's name alone.

7. For any and all debt secured or unsecured be clear of all "Fees, interest and charges,
inspections, BPO" or any other "fees & charges" by the Respondent, its contracted
servicer, WFHM, its Tmstee of NWT Inc. and/or their mutual council; RCO.
8. The Appellant to be granted the conversion of her Trial HAMP modification of her
mortgage to a permanent loan modification, at the price of the Ada County Tax
Assessment, and current LOW HAMP modification interest rate, in the most
favorable terms, as the Appellant has previously completed three HAMP Trial
Payment Plans successfully, (in that she had made all the required payments - not that
FHLMC completed its conversion of the temporary modification to a permanent
modification as the contract in which the Appellant signed, states it would do.)
REQUEST FOR JURY TRIAL
The Appellant requests this case be adjudicated before a jury and Preserving the right to a
jury trial.
RESPECTFULLY SUBMITTED this 10th day of JULY, 2012.

Margaret A Butcher

09/07/12
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DATED This 10th day of July 2012.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the This 10th day of July 2012, I caused true and correct copies of
the foregoing documents to be served upon the following listed below.

Attorney Brian Langford/
Derrick J. O'Neill, PLLC.
Representing: Routh Crabtree and Olsen, PS
300 Main St Suite 150.
Boise, ID. 83702

By: US Mail

X

Personal Delivery_ _

(e) I certify that service has been made upon all parties required to be served pursuant to
(and the attorney general ofldaho pursuant to§ 67-1401(1), Idaho Code). ~
DATED, THIS 10th day of July 2012,

.

ef.iro Se

(When certification is made by a party instead of the party's attorney the following affidavit
must be executed pursuant to I.A.R. Rule 17(i))
State ofldaho

Subscribed and Sworn to before me This 10th day of July 2012,
(SEAL)

JAMIE BOX
NOTARY PUBLIC
STATE OF IOAHO

09/07112
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JUL 1 7 2012
MARGARET BUTCHER
Defendant Appellant Pro Se
10512 W. Achillea St. Star ID, 83669
Phone: 208-412-1975

CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA OF THE STATE OF IDAHO

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff-Respondent

CASE No. CV OC 201113288
AMENDED NOTICE OF
HEARING

v.
MARGARETABUTCHER
Dennis D. Butcher and John Does 1-10
as Occupants of the Premises Located at
10512 W. Achillea St. Star Id 83669
Defendant-A ellant
TO: THE ABOVE NAMED RESPONDENT, Federal Home Loan Mortgage Corp. A.KA.
FREDDIE MAC, herein referred to as FHLMC and THE PARTY'S ATTORNEY'S of Routh
Crabtree and Olsen, PS, herein referred to as RCO, 300 Main St Suite 150, Boise, ID. 83702,
AND THE CLERK OF ABOVE-ENTITLED DISTRICT COURT, NOTICE IS HEREBY GIVEN:
1) THE APPELLANT: Margaret A Butcher gives AMENDED NOTICE OF HEARING to the
ABOVE NAMED RESPONDENT and to the District court. Hearing for Oral Argument
previously July 19 2012 at 1:30 PM, is amended/ rescheduled for September 13 1012 at
3:00PM.

AMENDED NOTICE OF HEARING

CASE NO. CVOC 201113288
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0
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 17 day of July, 2012, I caused true and correct copies of the
foregoing documents to be served upon the following listed below.
Derrick J. O'Neill, PLLC.
Representing: Routh Crabtree and Olsen, PS
300 Main St Suite 150.
Boise, ID. 83702

By:USMail_
Personal Delivery_X_

(When certification is made by a party instead of the party's attorney the following affidavit
must be executed pursuant to I.A.R. Rule 17(i))
State of Idaho

)

County of

)

) SS.

ADA
,
, being sworn, deposes and says:
at the party is the appellant in the above-entitled appeal, and that all statements in this
notice of Amended notice of hearing are true and correct to the best ofh" or her knowledge and
belief.

~

~~---'-'J:!~"'-----,9=-~~"'---..---t---~

S

ature of p ellant

Subscribed and Sworn to before me this 17 day of July, 2012

AMENDED NOTICE OF HEARING

.
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Wesley W. Hoyt, ISB #4590
Attorney at Law
165 Deer Field Dr.
Clearwater, ID 83552

'··

,~

1i

~

-

<. Clerk

Tel: 208-926-7553

Fax: 208-926-7554
Attorney for Margaret Butcher
Defendant-Appellant,
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
)

FEDERAL HOME LOAN MORTGAGE
CORPORATION,

) CASE NO. CV-OC-2011-13288

MARGARET BUTCHER,

)
)
)
)
)
)

Defendant-Appellant.

)
)

Plaintiff-Respondent,
vs.

NOTICE OF APPEARANCE

WESLEY W. HOYT attorney herewith gives NOTICE OF APPEARANCE for and on

behalf of Defondant-AppeHant, Margaret Butcher.
Respectfully submitted this 11th day of September, 2012.
LAW OFFICES OF WESLEY W. HOYT

By:~+;=

~

esley W. . oyt

CERTIFICATE O =

I HEREBY CERTIFY that on the I Ith day of September, 2012, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the following:

Derrick J. O'Neill
Routh Crabtree Olsen, P.S.
300 Main Street, Suite 150
Boise~ ID 83702

NOTICE OF APPEARANCE

D U.S. Mail

D
X
D
CJ

Hand Delivered
Fax: 208-854-3998
Email:
To Tray

Pg.1
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Wesley W. Hoyt, ISB #4590
Attorney at Law
165 Deer Field Dr.
Clearwater, ID 83552
Tel: 208-926-7553
Fax: 208-926-7554

CHRISTOPHEFi D. fllCH, Clerk
By Al\JN.~Mt\i~IE fVi2YER
Dl2:"UT\'

Attorney for Margaret Butcher
Defendant-Appellant,

IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff-Respondent,

vs.
MARGARET BUTCHER,

)
)

) CASE NO. CV-OC-2011-13288
)
)
)
)

UNOPPOSED
MOTION TO CONTINUE

)

HEARING

)
)
)

Defendant-Appellant.

DEFENDANT-APPELLANT, Margaret Butcher, by and through her attorney, Wesley W. Hoyt,
herewith Moves for an ORDER continuing the hearing on the above captioned appeal now set for
Thursday, September 13, 1012, to a new date and time convenient to Court and counsel to be re-set
upon notice and as grounds therefor shows as follows:
I.

Coun3el for Defendant-Appellant ("Butcher") advised counsel for Plaintiff-Respondent

("Freddie Mac") that he w.as f.!ntering hi':l appearance contemporaneously with the filing of this motion

for continuance and would not, in two days. be prepared to argue the pending appeal set for hearing on
Thursday, September 13, 1012: and asked whether counsel for Freddie Mac would object to a
continuance under these circumstances.
2.

Counsel for

Fr~<ldie

Mac advised the undersigned counsel that as long as the Stay of Execution

was in place requiring Butcher to pay the sum of $500.00 per month with the Court per said Stay Order;

UNOPPOSED MOTION TO CONTINUE HEARING

Pg.1
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which order alkws Butcher to remain in possession of the Subject Property, counsel for Freddie Mac
would have no objection to said continuance.
NOW THEREFORE, Defendant-Appellant seeks an Order continuing the hearing on appeal of

the Summary Judgment from the Magistrates Department to a time convenient to Court and counsel.
Respectfully submitted this l l 1h day of September, 2012.
LAW OFFICES OF WESLEY W. HOYT

~RTIFICATE

OF SERVICE

I HEREBY CERTIFY that on the 11th day of September, 2012, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the following:
Derrick J. O'Neill
Routh Crabtree Clsen, P. S.
300 Main Street, Suite 150

Boisl!, ID 83 702

UNOPPOSED MOTION TO CONTINUE HEARING

1:1 U.S. Mail
CJ Hand Delivered
X Fax: 208-854-3998
Q Email:
0 ToTray

Pg.2
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SEP 1 2 2012
CHRISTOPHER D. RICH, Clerk
By MARTHA LYKE
DEPUTY

IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO; JN AND FOR THE COUNTY OF ADA
)

FEDERAL H0~\1E LOAN MORTGAGE
CORPORATION,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,

vs.
MARGARET BUTCHER,
Defendant~;\ ppe llant.

CASE NO. CV-OC-2011-13288
ORDER CONTINUING HEARING

THE COURT, upon review of the Unopposed Motion to Continue Hearing of the appeal in the

above matter now scheduled for Thursday, September 13, 2012, and being fully advised in the premises,
DOTH ORDER that the hearing of September 13, 2012 shall be and hereby is vacated and
continued to a new date to be set upon proper notification to court and counsel.

DOl~E A:\ID SIGNED this \~ti, of September, 2012.
By the Court

By:

J~ a. f/iclf,.,_ ·

CLERK'.S CERUFICATE OF SERVICE
1 d.ER.EtJ 'l CtR'11YY that on the_ day of September, 2012, I caused to be served a true and

correct copy of the fcn.~going document by the method indicated below, and addressed to the following:

Derrick J. 0 1Neill

tJ U.S. Mail
Cl Hand Delivered

Routh Crabtree Olsen, P.S.
300 Main Street, Suite 150
Boise. ID 83 70'2

X Fax: 208-854-3998
Cl Email:

Wesley W. Hoy'.
Attorney at Law
165 Deer r' . d t'· :· ·1.
Clearwater, ID iD552

Q U.S. Ml:lil
U Hand Delivered
X Fa:t: 208-926-7554
[J Email:

ORDER CONTINVING HEARING
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SEP 1~ 2012
Wesley W. Hoyt, ISB #4590
Attorney at Law
165 Deer Field Dr.
Clearwater, ID 83552
Tel: 208-926-7553
Fax: 208-926-7554

CHRISTOPHER D. RICH, Clerk
By JERI HEATON
DEPUTY

Attorney for Margaret Butcher
Defendant-Appellant,
IN THE DISTRICT COURT FOR THE FOURffi JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,

)
)

) CASE NO. CV-OC-2011-13288
)

Plaintiff-Respondent,
vs.

MARGARET BUTCHER,
Defendant-Appellant.

)

NOTICE OF HEARING

)
)
)
)
)
)

ORAL ARGUMENT

PLEASE TAKE NOTICE that Wesley W. Hoyt, counsel for Defendant-Appellant
will call up for an oral argument hearing her appeal of the pending matter in the above
captioned case from Magistrates Department before the Honorable Kathryn Sticklen on
Thursday, November 15, 2012, at 2:00 p.m., or as soon thereafter as counsel can be heard, at
the Ada County Courthouse, Boise, Idaho where and when you may attend if you so desire.
Respectfully submitted this 14th day of September, 2012.
LAW OFFICES OF WESLEY W. HOYT

NOTICE OF HEARING-ORAL ARGUMENT

Pg.1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 14th day of September, 2012, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the following:

Derrick J. O'Neill
Routh Crabtree Olsen, P.S.

Q U.S. Mail
CJ Hand Delivered

300 Ma.in Street, Suite 150
Boise, ID 83702

X Fax: 208-854-3998

NOTICE OF HEARING-ORAL ARGUMENT

D Email:
D To Tray
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Sticklen11/15/12 Judge: Sticklen Clerk:A. Lycan Reporter: Susan Gambee 0Courtroom510
'

Time
Speaker
Note
2:01:16 PM j
jCV-OC-11-13288 Federal Home Loan Mortgage Co. vs. Butcher
!oral Argument

I

..
. .f>.rvfT. . . . . . . . . . . . . . . .rc·c;"Li.ii"caHs···cas·e;···an<r1aentifia·s. pa.iti"es. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
····2·:·a2·:·2;;i··P·M···t············. ··················r-M·;::···6;·r:~ie.iff. p.resenf·fo·;:··i=a"d·arai"·Hc;n;6···M·c;·i19a9·e·;-.. rv;:r:···H"ayrpresent. for. . . ..
I
!Ms. Butcher, Ms. Butcher also present
····2·:·a4·:·a9···F>·Wi·TM·;::··Hc;yrTi=Tiecra·r;t:ry:··previ"a"lj·5"iy
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
····2·:64·:·35···P·M···r·······. . . . . . . . . . . . fApproact1e·s···t>e·n·cfi.witt1. aetenciants. summ.~i;:y···c;rreWers·au9.tiHrom. ffie. . ..
I
!district court, also gives a copy to Mr. O'Neill
~Ecff:·34

::::?.:~:9.~:~:9.?.:::~!0.:::r:::::::::::::::::::::::::::::I~~:?.:~!~~::!?.L~~:~~!.~:~~::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::~::::::::::~:::::::::::::::::::::::::::::::::::::~:::::::::::::::::::::::::::::::::::

j
jArgument
. . 2:05:13 PM . ·t·M·;::
. . . . . . . . . . . .t.Ras·p·a·n·a5·
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
2·:·1·~;f57··F>·Wi

.................................................;.!O'Neill
................................. ~i.........................................................................................................................................................................................................................................

2:29:04 PM !Mr. Hoyt !Responds to argument by Mr. O'Neill

····2·:-3·f:·2;rF>.Wi.Tc.aurc··········Ti5ici. a.nya·r;9···a·r9ue. iti.afhetare. J"li"d9a··0reter?. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..

::::?.:~:~:~::~:~~::~:t0.:I~:~~:::~:?.~:::::I~~~::~~~::~!:~:;~:!!::!~::!:~:::!~~::~!.~~~:~!.~:~!:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::~:::::::::

:37 PM !Court
!Tell me where?
. . 2:31
2·:·:H·:·54
. f>·Wi··-rMs·:···. . . . . . . . . fi=>a96···iriri1·a
. 2s:·. r:0aei:s·······. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
!Butcher !

. . 2·:·3~E4.tfF>.Kil. .tM·;::·. Rc;yr. tTFia··1ssue. your.honar. is. ttia··c;re;a·ifhicf. ifTs. .a. 1u·riscii"ctiana"fTssue. . . . . . . . . . . . . . .
. . 2·:·34·:·21. F>·Wi. .t. . . . . . . . . . . . . . . . .f-c;·c;·n·ffn·u·as. .a.r9uma·nr············. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
····2·:·35·:·a~rF>·Wi··lM·5·:·····················n~very. ciacume.niTha·va···p·urfor:th". to. ttie··c;c;ur:t:"··ttiey··ac;··nc;rh"ava··a···;:1ijhf. . .
:

:

IButcher Ito put forth a credit bid, not the recorded lender of the note, only
jsomeone recorded in our county can put forth a valid credit bid

!
i

i

····2·:·35·:·scfF>·Wi·""lcaurt···········. ··tr<iici·r;irs·aa. anYitiTn9. fri. t:ti.is··rii0···ahoufa··c;re;a·irhici:. ·natti.in9. a"b·a·urttie. . . . . . . .

I

!validity of that. It's a different issue

····2·:"3£r2crF>.Wi. TM·;:~··Rc;yrTc·a·ni"pani"on.Tssue~. Ms:···0uiet1ar·aici. .ral·59··he;·;:·Tssue. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
. . 2·:·3(f:H. .F>.Wi. lcci"u·rt. . . . . . . .tra·m. .naf9o"in9. .i1.li.niin9. ta. .ri·;;;:r·tt1ese··issues.Tn. th.es·e;··f\;ja. ti"ies. . . . . . . . . . . . . . . . . . .
····2·j€fs2····F>·Wi··tM·;::··Hc;}it·····tc·an. we. su5miflflo. ttia··c;c;ur:t'r. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
····2·:"3~ra2···F>·Wi··tc·aurt. . . . . . . "t"~i0:. .ttil"s. ha·5··he;·e;·r;. ·an. appeaftar. awhiia·:. .yo"iJ. ha·v0··fo···pai"nfalifycl"u·r····. . . . . . ..

.

................................................1.................................1.~~·~·~·~·~···~·~·~· ~·~!~. ~.~~.~. .!~~. ~.~.:. .~~~~~?.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
2:37:26 PM !Ms.
!Looking at the reply to the memeorandum motion, I had to submit it
IButcher post hearing
••••••••••••••••••••••••••••••••••••••••••••••H.S.••••••••••••H•ooooooooo•••••••••.Qo••••••••oo••••••••••••••••••••••ooooooooooooo•oo••••••••••••••••••••oo-•0000000••••••••••00••••••••••••••••••••••00000000000•••""••••••••00••••,.•••••••-••••••••••••••••••••••••••••••••••••••••••••••••••oooooooo••••••••••••••••oooo
2:38:42 PM jMr. Hoyt j It was discussed on page 7 of the transcript of the oral argument,
i
lreads
................................................J.................................1.........................................................................................................................................................................................................................................
2:40:11 PM jCourt
ii will take a look at it, you just got into this case Mr. Hoyt, Ms. Butcher
represented herself

I

i
I
····2·:4cEs·f·15Wi··r·····························Ti5iscu.sses
. pro··59···;:ures. wffti. iti·e···µar:ties. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
····2·:~;ff:·1·4··F>·Wi··lMs·:··. ················lMy. atto.rney.was···;:ataineci. by. i=.recici.ia··rv;:ac;:··rc;c;ui·cfr1if9·c;··haci<"·fo··har;··Ir. . .
lButcher

!took me 3 years to find an attorney

:

:

····2·:·4·r·47··F>·Wi··Tcourt·····-······TM.atter. ta"kan···u·r;·a9;:··acivi"sa·m·e;·nc·cau·rt··fo···iss·ua··a9Cisroi1. . . . . . . . . . . . . . . . . . . . . . . . . . . .
· . 2·:4:2":·1. f . F>.Wi. l . . . . . . . . . . . . . . . .lE:.nci···c;t. case. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL

\b\f:? Fl~~--"'""""'=

DIST~ 2l 2Q13

CHRISTOPHER D. RICH, Cl~rk

OF THE STATE OF IDAHO ' IN AND FOR THE COUNTY OF AIJ}XAMVl.YCAN
'JEHJ'rv

FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff/Respondent,
vs.
MARGARET A. BUTCHER, DENNIS
D. BUTCHER, 1 and John Does 1-10,
whose true Identity is unknown, as
Occupants of the Premises located at
10512 W. Achillea Street,
Star, Idaho, 83669
Defendants/Appellants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-OC-2011-13288
MEMORANDUM DECISION
AND ORDER
AND APPEAL JUDGMENT

~~~~~~~~~~~~~~-)

This is an appeal from a decision of the magistrate, Honorable Christopher Bieter,
granting the plaintiffs (Federal Home Loan Mortgage Corporation's - FHLMC's) motion
for summary judgment against the defendants (Margaret and Dennis Butcher). 2 For the
reasons set forth hereinafter, the magistrate's decision will be affirmed.

FACTUAL AND PROCEDURAL BACKGROUND
The following information is derived from the respondent's brief and appears to be
undisputed:
The instant appeal stems from an action to evict the Defendants, Margaret A.
Butcher and all other occupants, from real property and to restore possession to
the Plaintiff, Federal Home Loan Mortgage Corporation, following the
1

It appears that the Butchers are now divorced and Mr. Butcher no longer resides at the property.

2

Defendant Margaret Butcher (Butcher) appeared pro se before the magistrate, as she did here. After
the appeal was set for hearing, Attorney Wesley W. Hoyt entered a notice of appearance for Butcher,
and argued at the re-noticed hearing.

MEMORANDUM DECISION AND ORDER AND APPEAL JUDGMENT -- PAGE I
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completion of a non~udicial foreclosure sale. The subject property is
commonly known as 10512 W. Achillea St., Star, Ada County, Idaho 83669
(hereafter referred to as the 'Property'). The trial court granted Plaintiffs
motion for summary judgment on November 25, 2011. Defendant filed a notice
of appeal on December 9, 2011. Plaintiff/Respondent's Appeal Brief, at 1.
STANDARD OF REVIEW

When a district judge considers an appeal from a magistrate judge (not involving a
trial de novo ), the district judge is acting as an appellate court, not as a trial court. State v.
Kenner, 121Idaho594, 596, 826 P.2d 1306, 1308 (1992). The interpretation oflaw or statute

is a question of law over which the Court has free review. State v. Miller, 134 Idaho 458,
462, 4 P.3d 570, 574 (Ct. App. 2000).
The district court is required to determine whether there is substantial evidence to
support the magistrate's findings of fact. Hentges v. Hentges, 115 Idaho 192, 194, 765 P.2d
1094, 1096 (Ct. App. 1988). If those findings are so supported, and if the conclusions oflaw
demonstrate proper application of legal principles to the facts found, then the district court
will affirm the magistrate's judgment. Id.
Substantial evidence is, "such relevant evidence as a reasonable mind might accept to
support a conclusion; it is more than a scintilla, but less than a preponderance." Clear
Springs Foods, Inc. v. Clear Lakes Trout Co., 136 Idaho 761, 764, 40 P.3d 119, 122 (2002).

"When an exercise of discretion is involved, this Court conducts a three step analysis
( 1) whether the trial court perceived the issue as one of discretion; (2) whether the trial court
acted within the boundaries of such discretion and consistently with any legal standards
applicable to specific choices; and (3) whether the trial court reached its decision by the
exercise ofreason." Cameron v. Neal, 130 Idaho 898, 902, 950 P.2d 1237, 1241 (1997).
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"Summary judgment is proper if 'the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to judgment as a matter of law.' The movant has the
burden of showing that no genuine issues of material fact exist. Disputed facts and
reasonable inferences are construed in favor of the nonmoving party. This Court freely
reviews issues of law." Soignier v. Fletcher, 151 Idaho 322, 326, 256 P.3d 730, 734 (2011).
"If reasonable minds might come to different conclusions, summary judgment is

inappropriate.· 'A mere scintilla of evidence or only slight doubt as to the facts' is not
sufficient to create a genuine issue for purposes of summary judgment. The non-moving
party 'must respond to the summary judgment with specific facts showing there is a genuine
issue for trial.' The Court considers only that material contained in affidavits and depositions
which is based on personal knowledge and which would be admissible at trial. Summary
judgment is appropriate where a non-moving party fails to make a showing sufficient to
establish the existence of an element essential to its case when it bears the burden of proof."
Samuel v. Hepworth, Nungester & Lezamiz, Inc., 134 Idaho 84, 87-88, 996 P.2d 303, 306-08

(2000).
ANALYSIS

In this appeal, Ms. Butcher, while appearing pro se, has filed a fifty page brief, with
attachments. 3 I.R.C.P. 83(v) (Appellate briefs) provides that "briefs shall be in the form and
arrangement ... provided by rules for appeals to the Supreme Court unless otherwise ordered
by the district court .... "
3

To the extent that these "attachments" include evidence (or assertions) that were not presented to the
magistrate, they cannot be considered here. See Harris v. Carter, 146 Idaho 22, 24-26, 189 P.3d 484, 486-88
(Ct. App. 2008) (appellate court will not consider issues and evidence not asserted before the trial court). This
also includes the other materials (such as the psychological evaluation) that Ms. Butcher has submitted to the
court.
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Idaho Appellate Rule 35 (Content and arrangement of briefs) provides that "[t]he
brief of the appellant shall contain the following divisions under appropriate headings:
(1) Table of Contents. A table of contents, with page references. which shall include
an outline of the Argument section of the brief.
(2) Table of Cases and Authorities. A table of cases (alphabetically arranged),
statutes and other authorities cited, with references to the pages of the brief where
they are cited.
(3) Statement of the Case. (i) A statement of the case indicating briefly the nature of
the case. (ii) The course of the proceedings in the trial or the hearing below and its
disposition. (iii) A concise statement of the facts.
(4) Issues presented on Appeal. A list of the issues presented on appeal, expressed in
the terms and circumstances of the case but without unnecessary detail. The
statement of the issues should be short and concise, and should not be repetitious.
The issues shall fairly state the issues presented for review. The statement of
issues presented will be deemed to include every subsidiary issue fairly comprised
therein.
(5) Attorney Fees on Appeal. If the appellant is claiming attorney fees on appeal the
appellant must so indicate in the division of issues on appeal that appellant is
claiming attorney fees and state the basis for the claim.
(6) Argument. The argument shall contain the contentions of the appellant with
respect to the issues presented on appeal, the reasons therefor, with citations to the
authorities, statutes and parts of the transcript and record relied upon.
(7) Conclusion. A short conclusion stating the precise relief sought.
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While Ms. Butcher is proceeding pro se, "[p]ro se litigants are not accorded any
special consideration simply because they choose to represent themselves, and 'are not
excused from adhering to procedural rules.' Rather, 'pro se litigants are held to the same
standards and rules as those represented by an attorney.' Therefore, Sanders is not excused
from adhering to the rules regarding proper preservation of issues for appeal and proper
presentation of arguments in the brief, and this Court analyzes the issues by the same
standards applied to an attorney." Woods v. Sanders, 150 Idaho 53, 57, 244 P.3d 197, 201
(2010).
"In addition, it must be noted that the appellant has here failed to comply with a
number of provisions of the Idaho Appellate Rules governing presentation of appeals to this
court. For example, the appellant's brief fails to set forth either the facts involved in this case
or the proceedings had below. The brief also fails to denominate any issues on appeal ...
Absent compliance with the appellate rules, the court will not review the record for error.
Error is never presumed on appeal; the burden of showing it is upon the party alleging it."
Jensen v. Doherty, 101 Idaho 910, 911, 623 P.2d 1287, 1288 (1981).

Ms. Butcher's brief fails to comply with virtually all of the requirements of I.A.R.
35 concerning a brief on appeal. Her brief has no table of contents, no table of cases and
authorities, no statement of the case and, most importantly, no issues presented on appeal
section, and no argument section. Instead, Ms. Butcher has presented the court with a fifty
page document that is interspersed with numerous issues, citations (some relevant, some not),
and other information on every page. It would be very difficult for the Court to attempt to
review such a lengthy document and engage in issue spotting and the Court does not believe
that it has an obligation to do so. That is the purpose behind I.A.R. 35.
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The Court specifically finds that Ms. Butcher's brief violates the dictates of the
Idaho Appellate Rules and will not perform Ms. Butcher's work for her in this appeal. The
Court will, however, review the issue of whether the magistrate erred in granting FHLMC's
motion for summary judgment and it will also address the issues that Ms. Butcher has clearly
asserted here and that she asserted before the magistrate. The Court has reviewed all of the
documents submitted to the magistrate in so doing.
The magistrate issued his order granting summary judgment on November 25,
2011. The magistrate found that "Ms. Butcher has presented a tremendous amount of
information in opposition to the motion4 but has identified no genuine issue of material fact
regarding matters relevant to this case." Order Granting Motion for Summary Judgment, at 2.
The magistrate noted:
[Ms. Butcher] devotes much of her opposition to factual allegations and
arguments related to her participation in the federal Horne Affordable
Modification Program (HAMP). Ms. Butcher's experiences in attempting to
qualify for the program are not relevant to the issues presented by the
complaint and motion for summary judgment. 5 Consequently, the Court will
not address them in this order. 6
4

This "information" consists of hundreds of pages of materials, submitted by Ms. Butcher. However, the court
has been unable to find any evidence in this voluminous material that Ms. Butcher was not in default on her
mortgage or that she did not receive proper notice of the non-judicial foreclosure.

5

See, i.e., JP Morgan Chase Bank v. Ilardo, 940 N.Y.S.2d 829, 839 (2012) ("[W]hile the Helping Families Act
of May 20, 2009 led to a variety of new federal measures designed to reduce foreclosures, preserve home
ownership and fight the contraction of the real estate market ... the Act did not create a moratorium on
mortgage foreclosure actions and . . . 'does not create an enforceable private right.'"); PNC Mortgage v.
Lambert, 2012 WL 1367575, *6 (Mich. App.) ("Even if defendant may assert a private cause of action against
plaintiffs for a HAMP violation, a proposition that numerous courts have rejected, he has failed to establish that
he was eligible for a loan modification ... he failed to demonstrate a genuine issue of material fact ...
regarding his alleged entitlement to a loan modification under the HAMP."); Nungaray v. Litton loan
Servicing, LP, 200 Cal.App.4 1h 1499, 135 Cal.Rptr.3d 442, 444 (2011) ("Calculations under HAMP involve
assigning values to certain variables that are largely within the servicers' discretion, thus precluding any
entitlement to loan modifications.").
6

The court notes that Ms. Butcher has attached a letter to her appellant's brief, which she lists as "Exhibit B." It
is unclear whether she presented this evidence to the magistrate and the court only mentions it here because,
according to this letter from Wells Fargo Home Mortgage (WFHM), Ms. Butcher attempted to participate in the
Home Affordable Mortgage Modification Program (HAMP) but did not comply with the program's directives:
[Wells Fargo] "attempted to contact you on several occasions between June 12, 2009 and April 12, 2010, to
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Similarly, this court will not address allegations that Ms. Butcher was
fraudulently induced to agree to lift a stay in her bankruptcy case. (The order
lifting the automatic stay enabled the Trustee's sale in this matter to proceed.)
The propriety of an order lifting a stay in bankruptcy is a matter exclusively for
the bankruptcy court.
From all the material presented by the parties, the Court finds no genuine issue
as to these facts:
(1) A Trustee's sale of the property at 10512 W. Achillea St. in Star,
Idaho was originally scheduled for October 15, 2010 at 11 :00 a.m. at
202 S. Cole Road in Boise, Idaho. [See Exhibit A to Affidavit of
Derrick J. O'Nei11]7
discuss your account. Specifically, in regards to the additional documentation needed in order for WFHM to
proceed with your request for assistance. As of April 12, 2010, WFHM had not received the information
required in order to complete the final review. As a result, the file was closed on April 14, 2010." Exhibit B, at
1-2.
The letter goes on to state that Wells Fargo also unsuccessfully attempted to pursue other options with Ms.
Butcher to avoid foreclosure, including liquidation, but was also unable to obtain the required documentation
from her to explore this option.
Another review to explore potential workout options was initiated on August 26,
2010. The financial information provided at that time reflected that your monthly
income was $1,328.47 and your monthly expenses were $2,2534.00. This reflected
a monthly deficit of $925.53. Our records indicate that Margaret A. Butcher filed
for Chapter 7 Bankruptcy ... protection on September 3, 2010, and that Dennis D.
Butcher filed for Chapter 7 Bankruptcy protection on November 15, 20 IO ... Due
to the bankruptcy status of the loan, we were unable to communicate with you
directly regarding workout options. WFHM needed to receive written consent
from your bankruptcy attorney to work with you directly. As written consent was
not received, and there was no response from your attorney, the file was closed on
February I 0, 2011. Our records indicate that the above referenced bankruptcy case
was discharged on March 17, 2011, and as a result, the foreclosure proceedings
resumed on March 23, 2011. I can confirm it is our practice to continue working
with borrowers who wish to explore workout options until the date a foreclosure
sale is held. We may at times agree to postpone the date of a foreclosure sale as a
result of these negotiations; however, foreclosure action is not halted or suspended
until a viable workout option has been approved and the first payment of that plan
is received. Due to the fact that there had not been a workout option established,
WFHM proceeded with all collections, acceleration and activity until the date of
the foreclosure sale .... Id., at 2.
The court notes that there is material included in the information Ms. Butcher submitted to the magistrate also
stating that Wells Fargo had not obtained the necessary information to adjust the terms of her mortgage. (See,
i.e., "Exhibit C 55," "RE: Final Notice: Critical documentation needed for the Home Affordable Mortgage
Program," "your request for Pre-Foreclosure Sale has been denied ... As you have not responded to our
attempts to reach you.").
7

See also Notice of Default and Notice Required by Idaho Law (Exhibit A to Affidavit of Derrick J. O'Neill)
and Note (Exhibit A), Deed of Trust (Exhibit 8), (to Exhibit B to Affidavit of Derrick J. O'Neill).
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(2)

Notice of the sale was sent by certified mail to Ms. Butcher on
June 16, 2010. [See Exhibit A to Affidavit of Derrick J. O'Neill]

(3)

On June 17, 2010, notice of the October 15, 2010 sale was
personally served on Ms. Butcher through delivery to an adult
then residing at 10512 W. Achillea in Star, ID. [See Exhibit A to
Affidavit of Derrick J. O'Neill]

(4)

Notice of the same October 15, 2010 Trustee's sale was
published in the Idaho Business Review on June 28, July 12 and
July 19, 2010. [See Exhibit A to Affidavit of Derrick J. O'Neill]

(5)

Ms. Butcher filed bankruptcy on September 3, 2010 which
stayed the Trustee's sale. [See Exhibit B to Affidavit of Derrick
J. O'Neill]

(6)

The automatic stay was lifted by the bankruptcy court on
October 18, 2010. [See Exhibit B to Affidavit of Derrick J.
O'Neill]

(7)

After the bankruptcy stay was lifted, the Trustee's sale of the
property was rescheduled for May 16, 2011. [See Exhibit A to
Affidavit of Jeff Stenman]

(8)

Notice of the rescheduled Trustee's sale, setting the sale for
May 16, 2011at11:00 a.m. at 202 S. Cole Road in Boise, ID,
was sent by certified mail to Ms. Butcher on April 1, 2011. [See
Exhibit A to Affidavit of Jeff Stenman]

(9)

Notice of the rescheduled Trustee's sale (for May 16, 2011)
was published in the Idaho Business Review on April 15, April
22, and April 29, 2011. [See Exhibit B to Affidavit of Jeff
Stenman]

(10) FHLMC bought the property at the May 16, 2011 sale with a
credit bid of $123,000. [See Exhibit B to Affidavit of Jeff
Stenman]
(12) As of at least November 15, 2011, Ms. Butcher still occupied
the property.
Applying these uncontroverted facts and considering all other factual
allegations in a light most favorable to Ms. Butcher, the Court determines that
FHLMC is entitled to a judgment as a matter of law. First of all, the Idaho nonjudicial foreclosure statutes have not been repealed. Second, Ms. Butcher did
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not present facts or legal authority for her contention that FHLMC cannot be a
good faith purchaser at a Trustee's sale. Similarly, the Court finds nothing in
Ms. Butcher's material supporting her argument that FHLMC had a conflict of
interest, based on representation by the Routh Crabtree Olsen firm,
disqualifying FHLMC from buying the property. Third, a credit bid is a valid
means to purchase property at a Trustee's sale under Idaho law [citing Federal
Home Loan Mortg. Corp. v. Appel, 143 Idaho 42 (2006)].
The remaining issue of significance raised by Ms. Butcher's material is
whether FHLMC followed the notice provisions of Idaho Code 45-1506 and
1506A. A review of the statutes and the uncontroverted facts, outlined by the
court above, shows that the provisions of the Idaho Code have been met. Order
Granting Motion for Summary Judgment, at 2-4.
The magistrate did not err in granting FHLMC summary judgment. As detailed in the
magistrate's decision, there is no genuine issue of material fact that Ms. Butcher was in
default on her mortgage obligations, that she received proper notice of the non-judicial
foreclosure sale, and that the sale was properly conducted.
In addition, as noted by FHLMC, Ms. Butcher is incorrect in her assertion that
Idaho's non-judicial foreclosure statutes have been repealed. See Spencer v. Jameson, 147
Idaho 497, 501, 211 P.3d 106, 110 (2009) ("Idaho Code § 45-1501 has been repealed;
therefore the statutory provisions governing the non-judicial foreclosure of trust deeds will be
referred to as I.C. § 45-1502, et seq. throughout the remainder of this opinion.").
A credit bid is also a valid method of buying property at a trustee's sale, as
determined by the Idaho Supreme Court. See Federal Home Loan Mortgage Corporation v.
Appel, 143 Idaho 42, 44, 137 P.3d 429, 431 (2006) (rejecting assertion that "a credit bid does
not satisfy the statutory requirements for purchasing property at a trustee's sale ... We hold
that where the holder of the deed of trust note is the bidder, crediting the bid against the note
is the equivalent of a cash sale."). Butcher did not assert before the magistrate that FHLMC
could not make a credit bid; she argued that the credit bid was not proper and that it was too
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low. The trustee's deed is prima facie evidence of the validity of the sale, which has not been
rebutted by admissible evidence.
This case, where no supportive evidence has been presented that the rescheduled
sale notice requirements were not complied with, is also not a situation where "[i]f MERS
knew the § 45-1506A8 requirements were not complied with, it had actual knowledge that
such requirements were not met and it cannot claim to be a good faith purchaser for value."
Appel, 143 Idaho at 47, 137 P.3d at 434. See Exhibits A and B to Affidavit of Jeff Stenman.
CONCLUSION

Accordingly, in view of the foregoing, the district court finds that the magistrate did
not err in granting FHLMC's motion for summary judgment and the magistrate's decision is,
therefore, affirmed. 9 This ruling shall serve as the appellate judgment pursuant to Rule
83(3)(2), I.R.C.P.
IT IS SO ORDERED.
Dated this

"l ~f

day of May 2013.

K~~· £/icJ.~
Senior District Judge

8

There is no merit in Ms. Butcher's assertion that l.C. § 45-1506A ("Rescheduled sale ... (1) In the event a sale
cannot be held at the time scheduled by reason of automatic stay provisions of the U.S. bankruptcy code ...
then the sale may be rescheduled and conducted following expiration or termination of the effect of the stay in
the manner provided in this section.") should not have been used for the rescheduled sale and 1.C. § 45-15068
("Postponement of Sale ... (I) If a stay as set out in subsection (I) of section which would otherwise have
stopped a foreclosure sale is terminated or lifted prior the date of the sale ....")should have.
9

FHLMC has not sought attorney fees and costs in this appeal.
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Attorney for Appellant, Margaret Butcher
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HO.ME LOAN MORTGAGE
CORPORATION,
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MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does 1-10, whose true
identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea
Street. Star, Idaho, 83669,
Defendants-Appellants.
Attomey for Appellant:
Wesley W. Hoyt
Law Offices of Wesley W. Hoyt
Clearwater, Idaho
Attorney for Respondents:
Derrick J. O'Neill and Brian R. Langford
ROUTH CRABTREE OLSEN, P.S.
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TO: THE ABOVE NAMED RESPONDENT, Federal Home Loan Mortgage Corporation AND
ITS ATTORNEYS, Derrick J. O;NeiIJ and Brian R. Langford, ROUTH CRABTREE OLSEN, P.S.,
300 Main Street, Suite #150, Boise, Idaho 83701, AND TO THE CLERK OF THE ABOVEENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1. The above named appellants, who were the defendants below, Margaret A. Butcher and
Dennis D. Butcher, and other residents designated as JOHN DOES 1-10, herewith appeal to the
Idaho Supreme Court the ruling that was rendered May 23, 2013 by the above district Court by the
Honorable Kathryn A. Sticklen Senior District Court Judge, and which ruling denied Appellants
NOTICE OF APPEAL
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reversal of the erroneous decision ofNovember 25,. 2011 by the Honorable Christopher Bieter,
Magistrate. A summary of that ruling is contained in the May 23, 2013 decision of the District
Court, which is an fiDal order from which appeal is proper under Idaho Appellate Rule 4.
2. That the Appellants have a right to appeal to the Idaho Supreme Court, from a decision of
the District Court which reviews the decision of a Magistrate under and pursuant to I.A. R Rule 4.

3. This appeal is taken upon matters of fact and law.
4. The title of the court from which this appeal is taken is the District Court of Ada County,
Idaho.
5. The title of the cotrrt to which this appeal is taken is the Supreme Court ofldaho.
6. A preliminary and non-binding statement of the issues on appeal include a) whether the
District Court considered the record on appeal in rendering its decision; b) whether the trial court
lacked jurisdiction as to the ownership and possession claims of Respondent; c) whether
Respondent's claim fails as a matter of law for failure to comply with I.C. §45-1505(1); d) whether
Respondent's claim fails for failure to comply with I.C. §45-1508. Appellant reserves the right to
restate and/or add to the above issues in their Opening Brie£
7. The date and heading of the decision from which the appeal is taken is: May 23, 2013,
MEMORANDUM DECISION AND ORDER ON APPEAL JUDG.MENT.
8. Appellant will file a Designation of Record on Appeal and specify whether a transcript is
requested as defined in Rule 25 within 21 days of filing this Notice of Appeal. The hearing dates for
which Transcripts are or may be needed are November 22, 2011 and November 15, 2012. No order
has been entered sealing all or any portion of the record. Every document, record and paper in the
District Court's file is hereby provisionally designated as the record on appeal. Documents that
were in the Court's file, but seem to be missing, will be supplemented by Appellant who will, once
the record is compiled, seek a hearing to determine the correct content of the District Court's file.
9. The jurisdictional statement includes the Appellant's basis for appeal which is the errors
committed by the District Court in its Memorandum Decision of May 23, 2013.
10. In addition to the transcript of the subject hearing of November 15, 2012 as well as the
Magistrate's hearing of November 22, 2011 and appellant requests that the official court file of the
proceedings appealed from be included in the record on appeal, including the minute entries or
orders together with the exhibits offered or admitted and shall also constitute the record on appeal.
11. J certify:
(a) that a copy of this notice of appeal has been served on each reporter of whom a transcript has
been requested as named below at the address set out below:
Name and address: Susan Gambee, Court Reporter 200 W. Front St., Boise, ID 80702 and Court
Reporter Transcriber. of the Ada County District Court. 200 W. Front St., Boise, Idaho, 80702.
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(b) That the office of the Transcriber has been or will be fully paid through the clerk of the district

court when the estimated tee for preparation of the reporter.'s transcript is known.

(c) That the appellate filing fee has been paid to the clerk of this Court.
( d) That :service has been made upon all parties required to be served.

DATED THIS 2nd day of July, 2013.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 2nd day of July, 2013, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

Derrick J. O'Neill and Brian R. Langford
ROUTII CRABTREE OLSEN, P.S.
300 Main Street. Suite #150
Boise, Idaho 83701
Susan Gambee and Transcriber
District Court Ada County,
200 W. Front Street
Boise, Idaho 80702

CJ U:S.Mail
CJ Hand Delivered

X Fax: 208-854-3998
0 Email:
CJ ToTray
x U.S. Mail

D Hand Delivered
CJ Fax:
CJ Email:

0 ToTray
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Fax: 208~926-7554
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,

Plaintiff-Respondent,
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vs.
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MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and Jolm Does 1~10. whose true
identity is unkno'W11, as Occupants of the
Premises located at 10512 W. Achillea
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Street, Star, Idaho, 83669,
Defendants-Appellants.
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Wesley W. Hoyt
Law Offices of Wesley W. Hoyt
Clearwater, Idaho
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Attorney for Respondents:
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Derrick J. 0 1Neill and Brian R. Langford

)

ROUTH CRABTREE OLSEN, P.S.

)

Boise, Idaho

TO: THE ABOVE NAMED RESPONDENT, Federal Home Loan Mortgage Corporation "Freddie
Mac" AND ITS ATTORNEYS. Derrick l O'Neill and Brian R. Langford, ROUTH CRABTREE
OLSEN, P.S., 300 Main Street, Suite #150, Boise, Idaho 83701, AND TO THE CLERK OF THE
ABOVE-ENTITLED COURT:

NOTICE IS HEREBY GIVEN THAT:
I. The above named Appellants, who were the defendants below, Margaret A. Butcher and
Dennis D. Butcher, and other residents designated as JOHN DOES 1-10, herewith appeal to the
Idaho Supreme Court the ruling that was rendered May 23, 2013 by the above district Court by the
Honorable Kathryn A. Sticklen Senior District Court Judge, and which ruling denied Appellants
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reversal of the erroneous decision of November 25, 2011 by the Honorable Christopher Bieter~
Magistrate. A summary of that ruling is contained in the May 23, 2013 decision of the District
Court. and is a final order from which appeal is proper under Idaho Appellate Rule 4.

2. That the Appellants have a right to appeal to the Idaho Supreme Comt, from a decision of
the District Court which reviews the decision of a Magistrate wider and pursuant to I.A. R Rule 4.
3. This appeal is taken upon matters of fact ao.d law.
4. The title of the court from which this appeal is ta.ken is the District Court of Ada County,
Idaho.

5. The title of the court to which this appeal is taken is the Supreme Court ofldaho.
6. A preliminary and non-binding statement of the issues on appeal include: a) whether
Appellants had a full and fair opportunity to litigate their claims and defenses before the Magistrate
and the District Court on appeal of the Magistrate's decision, considered the missing documents that
were n.ot in the trial court's file, as noted on the attached Appellants' Designation of Record on
Appeal; b) whether the Magistrate should have reassigned Appellant's case to a District Court
Judge because oflack of jurisdiction or in the alternative the failure of the Magistrate to adjudicate
the issues before the court; c.) whether the trial court, and thus the District Court, lacked jurisdiction
over this case because Freddie Mac did not own or have a valid right to claim possession of
Appellant's residence; d) whether Freddie Mac~ s claim fails as a matter of law because it did not
comply with l.C. §45· 1505(1) prior to the filing of the Notice of Default and issuing a credit bid; e)
vvhether Freddie Mac's as a bona fide purchaser for value is valid under the shelter rules of LC.
§§45-1508 and 45-1510 when it offered a credit bid at the May 16, 2011 Trustee's Sale, thus,
asserting that it was the lender clothed with the right to make a credit bid although. such assertion
was in violation of LC. §45-1506(9), which, if it was, it then is deprived of the status as an innocent
tbird party without notice; and e) whether Freddie Mac violated its own rules and regulations by
foreclosing when Appellants were proceeding in good faith "Vi.th their application for HAMP loan
modification as Freddie Mac was dual tracking or failing to enforce its anti-dual tracking
regulations as the property was also in foreclosure, meaning that Freddie Mac who purchased the
residence was acting in collusion \.vith the lender bank. Appellant reserves the right to restate and/or
add to the above issues in their Opening Briet:
7. The date and heading of the decision from which the appeal is taken is: May 23, 2013)
MEMORANDUM DECISION AND ORDER ON APPEAL JUDGMENT.
8. Appellants' Designation ofRerord on Appeal is attached and they have requested a
transcript of the November l, 2011 Magistrate's hearing and the November 15, 2012 District Court
hearing as defined in Rule 25 Vliithin 21 days of filing this Notice of Appeal. No order has been
entered sealing all or any portion of the record. The Standard Record is hereby designated, however,
because of the nwnber of significant documents missing from the trial court's file, Appellants rely
upon the full designated record on appeal a<> set forth in the attached Appellants' Designation of
Record on Appeal. The Record on Appeal will need to be settled under IAR Rules 28 and 29 if the
Clerk of the District Court of Ada County cannot locate all missing documents.
NOTICE OF APPEAL
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9. The jurisdiction.al statement includes the Appellant's basis for appeal which is the errors
committed by the District Court in its Memorandum Decision of May 23, 2013 and the errors
committed by the Magistrate's Court below.
10. The transcript of the November 22, 2011 hearing is now in the trial court's file; the
transcript of the November 1, 2011 Magistrate's hearing and the November 15, 2012 District
Comt's hearing have been ordered and should be included in the record on. appeal.
11. I certify:
(a) that a copy of this notice of appeal has been served on each reporter ofv1hom a transcript has
been requested as named below at the address set out below:
Name and address: Susan Ga.m.bee, Court Reporter 200 W. Front St., Boise, ID 80702 and Court
Repo1ter Transcriber, of the Ada County District Court, 200 W. Front St., Boise, Idaho, 80702 for
the transcript of District Court hearing ofNovernber 15, 2012.
Brad Theis, Deputy Clerk and Supervisor of Transcribers Susan Gambee, Court Reporter 200 W.
Front St., Boise, ID 80702 and Court Reporter Transcriber, of the Ada County District Court, 200
W. Front St., Boise, Idaho, 80702 for the transcript of Magistrates hearing of November 1, 2011.
(b) That the office of the Transcriber has been or "ill be fully paid through the clerk of the district
court when the estimated fee for preparation of the reporter's transcript is known_

(c) That the appellate filing fee has been paid to the clerk of this Court.
(d) That service has been made upon all parties required to be served_
DATED THIS 25t11 day of July, 2013.
Wesle
Hoyt aw Offices
Att · eys for the Appellants

,,
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 25th day of July, 2013~ I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the

following:
Derrick J. O'Neill and Brian R. Langford
ROUTH CRABTREE OLSEN~ P.S.
300 Main Street, Suite #150
Boise, Idaho 83701

[J

U.S. Mail

D Hand Delivered

x

Fax: 208-854-3998

[J Email:

CJ To Tray
Susan Gambee, Transcriber
District Court Ada County,
200 W. Front Street
Boise, Idaho 80702

Brad Thies, Deputy Clerk, Re: Transcriber
District Court Ada County
200 W. Front St.
Boise, ID 80702

NOTICE OF APPEAL

x U.S. Mail
CJ Hand Delivered
D Fax:
CJ Email:
0 ToTray
x U.S. Mail
D Hand Delivered
CJ Fa..x:
0 Email:
To Tray
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ATTACHMENT TO AMENDED NOTICE OF APPEAL:
Federal Home Loan Mortgage Corp. v. Margaret Butcher

APPELLANT'S DESIGNATION OF RECORD ON APPEAL TO THE IDAHO SUPREME COURT
Pursuant to IAR Rules 28(a) and 29(b)
Supreme Court Docket No. 41188-2013

Ada County Cas~ No. CV 2011-13288
The following documents are designated as the record on appeal:

The Ada County District Court file is in two parts, and after inspection, it has been determined
that there are several missing documents. Attached to the inside left portion of the jacket of Files
#1 and #2 are internal document regarding the clerk's handling entitled: "Do Not Detach Papers
From this Folder - MEMORANDA." Contained in this Memoranda are clerical notes which index
certain documents in this file. This Memoranda is designated as a part of the record on appeal.
The Clerk's Registry of Action or "ROA" Report - the computer generated List of court-filed
documents in the trial court's docket is designated as a part of the record on appeal.

TRIAL COURT FILE "# 1" -Two Sections
File #1 - Section No. 1:
July 12 2011, [Plaintiffs Complaint:) POST FORECLOSURE EVICTION COMPLAINT AND

RESTITUTION OF PROPERTY, with RCO EXHIBIT 11A11 , TRUSTEE'S DEED [2 pgs.]
July 12 2011, SUMMONS, John Doe
July 12 2011, SUMMONS Dennis Butcher and Margaret Butcher
July 15 2011, AFFIDAVIT OF SERVICE RE: SUMMONS AND COMPLAINT
Aug 01 2011, NOTICE OF APPEARANCE Margaret Butcher Pro Se
Aug 10 2011, NOTICE TO TAKE DEFAULT [RCO]

Aug 16 2011, DEFENDANT'S ANSWER, [Defendant complied with trial court clerk's directive and
provided (on Court form CAO 3-2 Revised 7-29~2005 entitled "FAMILY CASE ANSWER") a hand
written Answer. Defendant was allowed to file with the trial court the Answer prepared by her as
an attachment to the court form CA0-3-2, and Defendant referenced the Answer prepared by her

in said court form with the words 11See Attached" and also designated page two of Wells Fargo
letter from Nicole Fri also attached.]
Aug 17, 2011, NOTICE OF INtENT TO TAKE DEFAULT with attached RCO Exhibit A

Aug 17, 2011, APPLICATION FOR DEFAULT JUDGMENT

Aug 17, 2011, AFIDAVIT OF NON-MILITARY SERVICE
Aug 17, 2011, AFFIDAVIT OF DEFAULT ANO FAILURE TO PLEAD OR DEFEND
Sept 28, 2011, MOTION FOR SUMMARY JUDGMENT
Sept 28, 2011, AFFIDAVIT OF DERRICK J. O'NEIU. with attached RCO Exhibit A
Sept 28, 2011, NOTICE OF HEARING RE: PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
Nov 1, 2011, MINUTES- Court "Note"
Federal Home Loan Mortgage Corp. v. Margaret Butcher-Ada Co. Case No. CV-2011-13288
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Nov 1, 2011, MINUTES- Court "Note"

Nov 2, 2011, NOTICE OF CONTINUED HEARING
Nov 15, 2011, DEFENDANT'S RESPONSE TO MOTION FOR SUMMARY JUDGMENT [When

on Nov. 15, 2011 attempted to file her 81 page Response to Motion for Summary
Judgment, plus exhibits, she was mandated by a court clerk at the counter to file another form of
"Answer" using Court form CAO cv 3-2 entitled "ANSWER," in which she placed hand written
Defendant,

responses, with the words "please see attached." Plaintiff was served with a copy of the
Defendant's 81 page Response plus exhibits, however, the court clerk rejected Defendant's 81
page Response and exhibits and did not permit her to file them on Nov. 15, 2011. A staff member
from opposing counsel's office was present when Defendant attempted to make this filing and at
the hearing of Nov. 22, 2011, opposing counsel vouched for the fact that he had received a copy
of said Response and exhibits and that his staff member witnessed the incident at the clerk's
counter when Defendant was denied the opportunity to file her 81 page Response. In said
hearing of Nov. 22, 2011, Judge Bieter accepted Defendant's 81 page Response plus exhibits for
filing at the bench du ring the hearing. In order to settle the record on appeal, it is necessary for
Defendant's case to refer to the exhibits attached to her Response to Motion for Summary
Judgment which are not in either trial court File #1 or #2. At the time of filing this Designation of
Record on Appeal, the Ada County District Court Clerk's office is attempting to locate said exhibits
which they agree are not in the file.]
Nov 21, 2011 REPLY MEMORANDUM [RPLY - PM: 1:13] with Stenm;;m's Affidavit attached.
Nov 21, 2011 REPLY MEMORANDUM [MISC - PM: 4:00] with Stenman's Affidavit attached.

Nov 22, 2011 MINUTES- Court "Note''
Nov 22, 2011 [DEFENDANT'S] RESPONSE TO MOTION FOR SUMMARY JUDGMENT, 81 pages
with attachments Exhibits A, 8, C, D. E, F, G, H, I and J (Note: Defendant's Response was did not
have the usual Clerk's dated filing stamp, instead, it had

a stamp in the upper right hand corner

which stated: "As Per Judge's Order, Library." Missing from Court's File #1 (and not in File #2) are
approximately 500 pages of material which is the remainder of Exhibit J, to wit: Federal Home
Loan Corporation Guidelines; Articles disclosing banker misconduct; Article by the Office of the
Comptroller of the Currency (US Dept. Treasury) on dual tracking; case law; Idaho House of
Representatives Bill 331 amending l.C. §45-1506C; Federal HAMP regulations.

Nov 25, 2011 PM: 4:00, ORDER GRANTING SUMMARY JUDGMENT
Dec 5, 2011, [DEFENDANT'S OBJECTION] MOTION RE! REPLY MEMORANDUM, late filed because
it was not received by Defendant until November 23, 2011, with attached Exhibits A, B, C and D
TRIAL COURT "FILE # 2"
Dec 9, 2011, [DEFENDANT'S] NOTICE OF APPEAL: MOTION TO GRANT SUMMARY JUDGMENT
Dec 9, 2011, NOTICE OF REASSIGNMENT

Dec 14, 2011, ORDER GOVERNING PROCEDURE ON APPEAL
Dec 16, 2011, MOTION AND AFFIDAvtT FOR FEE WAIVER

Federal Home loan Mortgage Corp. v. Margaret Butcher- Ada Co. Case No. CV-2011-13288
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Dec 28, 2011, [DEFENDANT'S) MOTION/DECLARATION FOR EX PARTE RESTRAJNING ORDER
AND FOR ORDER TO SHOW CAUSE (MTSC) (WRIT OF SUPERSEDEAS)
Dec 28, 2011, ORDER DENYING FOR EXPARTE RESTRAINING ORDER

Dec 19, 2011, NOTICE OF TEMPORARY STAY PENDING APPEAL
Dec 27, 2011, [OEFEND~NT'S] MOTION: PRELIMINARY INJUNCTION APPEAL- WRIT OF
SUPERSEDEAS MOTION RE: NOTICE TEMPORARY STAY PENDING APPEAL: MOTION TO GRANTS

J :SUMMONS AND COMPLAINT: POST FORECLOSURE EVICTION COMPLAINT FOR EJECTMENT
AND RESTITUTION
Jan 19, 2012, [DEFENDANT'S] NOTICE OF HEARING RE: DEFENDANT'S MOTION TO STAY
EXECUTION OF THE ORDER OF EJECTMENT AND RESTITUTION
Feb 16, 2012, MINUTES - Court 0 Noten
Feb 16, 2012, [DEFENDANT'S) MOTION: DECLARATORY RELIEF AND QUIET TITLE
Feb 16, 2012, [DEFENDANT1 SJ AFFIDAVIT OF RANDY MCCLUSKEY
Feb 16, 2012, IDEFENDANT'Sl COMPULSORY COUNTERCLAIM IN RECOUPMENT
Feb 29, 2012, ORDER RE: FEE WAIVER

i.

Feb 29, 2012, ORDER MOTION TO STAY JUDGMENT AND ORDER PENDING APPEAL
[Mar 22 2012, [DEFENDANT'S] MOTION: APPELLANT'S BRIEF: IN SUPPORT OF APPEAL Copy of

this Brief was not found in the trial court's file, but Appellant has a court file-stamped copy in her
records bearing this date. Ada Co. Clerk's office notified and is searching for missing Brief. Ada
County Clerk's office called at 10:40 AM, July 24 2013. "Kim" stated that the March 22 2011, IV/OT/ON
APPELLANflS BRIEF IN SUPPORT OF APPEAL was located the night before by Supervisor "Mike". Said

Motion hod been "... mixed in with unftled documents" as "it was not permanently attached in the file".
"Kim' stated sold Motion is now indexed in File #2, by date "according to the ROA Report'1
Mar 29 2012, [DEFENDANT'S] OBJECTION TO MOTION FOR DECLARATION RELIEF QUIET TITLE
AND COMPULSORY COUNTER CLAIM
April 18 2012, TRANSCRIPT OF HEARING OF NOV. 22, 2011 LODGED (Transcript lodged April 18
2012, for the Hearing of Nov 22 2011, lodged-copy was not in the trial court's file upon
examination on July 23, 2013, however, from a phone report by Charlotte Watson on July 24,

2013, it appears that said transcript has been located and placed in the fi/e.J
April 24, 2012, PLAINTIFF'S/RESPONDENT'S APPEAL BRIEF
May 9, 2012, NOTICE OF FILING TRANSCRIPT. [Copy of this transcript of the November 22, 2011

hearing was not found in the trial court's file, but Appellant has a court reporter's ''copy/' the
original of which was certified and lodged on April 181 2012, the ROA reflects this transcript was
filed with the tri(J/ court on May 9, 2012. file-stamped copy in her records bearing this date. Ada
Co. Clerk's office notified and is searching for missing Brief; which apparently was found on July
24, 2013.]
May 24 2012, ORDER FOR TEMPORARY REMAND

June 20 2012, JUDGMENT
June 25 2012, IDEFENDANT'SJ MOTION: NOTICE OF HEARING
Federal Home Loan Mortgage Corp. v. Margaret Butcher -Ada Co. Case No. CV-2011-13288
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July 10 2012, IDEFENDANT'S] MOTION FOR INJUNCTIVE RELIEF
July 17 2012, [DEFENDANT'S} AMENDED NOTICE OF HEARING
Sept 112012, {DEFENDANT'S] NOTICE OF APPEARANCE OF ATTORNEY WESLEY W. HOYT
Sept 11 2012, !DEFENDANT'S] UNOPPOSED MOTION TO CONTINUE
Sept 12 2012, ORDER CONTINUING HEARING
Sept 14 2012, NOTICE OF HEARING ORAL ARGUMENT
Nov 15 2012, MINUTES- Court Not~
May 23 2013, MEMORANDUM DECISION AND ORDER AND APPEAL JUDGMENT

I'

11

July 02 2013, {DEFENDANT'S] NOTICE OF APPEAL
July 24, 2013, DEFENDANT'S ORAL REQUEST FOR TRANSCRIPT OF NOV 15, 2012 HEARING

..

July 25, 2013, DEFENDANT'S ORAL REQUEST FOR TRANSCRIPT OF NOV l, 2011 HEARING

I'
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Lance E. Olsen/ISB #7106
Derrick J. O'Neill/ISB #4021
Lewis N. Stoddard/ISB #7766
RCO Legal, P.C.
..300 Main Street, .Suite 150
Boise, Idaho 83702
Telephone: 208-489-3035
Facsimile: 208-854-3998
doneill@rcolegal.com
lstoddard@rcolegal.com

CHRISTOPHER D. RICH, Cl11»rk
~JAMIE MARTIN
OEPUTV

Attorneys for Plaintiff

, IN THE DISTRICT COURT.OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,

)

)

Case No. CVOC 1113288

)

Plaintiff-Respondent,

)
)

vs.

REQUEST FOR ADDITIONAL
RECORDS PURSUANT TO I.A.R. 19

)
)

.MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John Does 1-10, whose true
identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,

)

)
)
)
)

)
--~~~~D_e_fen~dan~ts_-A~p~pe~l~lan_ts_.~~->

TO: THE ABOVE NAMED APPELLANT AND ITS ATIORNEY, AND THE CLERK OF
THE ABOVE ENTITLED COURT:
NOTICE IS HEREBY GIVEN, that the Respondent in the above entitled proceeding
hereby requests pursuant to Rule 19, I.A.R., the inclusion of the following material in the clerk's
record in addition to that required to be included by the I.A.R. and the notice of appeal.
1. Clerk's Record:

REQUEST FOR APDITIONAL RECORDS PURSUANT TO I.AR 19-Page 1
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a. ·Memorandum in Support.of Motion for Summary Judgment, filed on August
I

I

I
!

28, 2011

I.

i

).: .......

· I certify that a copy of .this request was. served upon the clerk of .the ..district court .and .

·upon all parties required to be served pursuant to Rule 20.

·DATED This 8th day of August 2013.

RCO Legal,P.C.

By:

CJ··~
Derri~

O'Neill, OftheFitn1
Attorney for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the~ day of July, 2013, I caused a true and correct copy
. of this document to be served upon the following listed below:

Wesley W. Hoyt·
165 Deer Field Dr.
Clem.water, ID 83552

US Mail
')( Fax 208-926-7554

REQUEST FOR ADDITIONAL RECORDS Pl.JRSUANT TO LAR. 19- Page 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA
FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff-Respondent,

Supreme Court Case No. 41188
CERTIFICATE OF EXHIBITS

vs.
MARGARET A. BUTCHER,
Defendant-Appellant,
and
DENNIS D. BUTCHER, and JOHN DOES 1-10,
whose true identity is unknown, as Occupants of
the Premises located at 10512 W. Achillea Street,
Star, Idaho 83669,
Defendants.

I, CHRISTOPHER D. RICH. Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to
the Record:
1. Transcript of Hearing Held November 22, 2011, Boise, Idaho, filed May 9, 2012.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 4th day of September, 2013.

CERTIFICATE OF EXHIBITS
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA
FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff-Respondent,

Supreme Court Case No. 41188
CERTIFICATE OF SERVICE

vs.
MARGARET A. BUTCHER,
Defendant-Appellant,
and
DENNIS D. BUTCHER, and JOHN DOES 1-10,
whose true identity is unknown, as Occupants of the
Premises located at 10512 W. Achillea Street, Star,
Idaho 83669,
Defendants.

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:
WESLEY W. HOYT

DERRICK J. O'NEILL

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

CLEARWATER, IDAHO

BOISE, IDAHO

Date of Service:

SEP 0 S 2013
~~~~~~~~-

CERTIFICATE OF SERVICE
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
FEDERAL HOME LOAN MORTGAGE
CORPORATION,
Plaintiff-Respondent.

Supreme Court Case No. 41188
CERTIFICATE TO RECORD

VS.

MARGARET A. BUTCHER,
Defendant-Appellant,
and
DENNIS D. BUTCHER, and JOHN DOES 1-10,
whose true identity is unknown, as Occupants of
the Premises located at 10512 W. Achillea Street,
Star, Idaho 83669,
Defendants.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing
record in the above-entitled cause was compiled and bound under my direction as, and is a true
and correct record of the pleadings and documents that are automatically required under Rule 28
of the Idaho Appellate Rules, as well as those requested by Counsels.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
2nd day of July, 2013.

CERTIFICATE TO RECORD

001011

NO·----,~----A.M.
QQ FIL~----

s·

Wesley W. Hoyt, !SB #4590
Attorney at Law
165 Deer FieldDr.
Clearwater, ID 83552

SEP 3 0 2013
CHRISTOPHER D. RICH, Clerk
By BRADLEY J. THIES

Tel: 208-926-7553

DEPUTY

Fax: 888-865-3775
Attorney for Appellants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,

)
)
)

Plaintiff-Respondent,

vs.
MARGARET A. BUTCHER; DENNIS D.

)

)
)
)
)
)

BUTCHER; and John Does 1-10, whose true )
identity is unknown, as Occupants of the
)
Premises located at 10512 W. Achill ea
)
Street, Star, Idaho, 83669,
)
Defendants-Appellants.

Idaho Supreme Court No. 41188-2013
District Court No. CV-2011-13288
OBJECTION TO INCOMPLETE
AND IMPROPER
RECORD ON APPEAL AND
REQUEST FOR A HEARING

)
)

Defendants-Appellants ("Appellant"), by their attorney ofrecord, herewith objects to what
has been provided by the Ada County District Court Clerk's office as an incomplete record on
appeal and herewith moves the Court to include the following items for Appellant's appeal to the
Idaho Supreme Court, and as grounds for therefor, show as follows:
1) After review of over 1000 pages of what the Ada County District Court Clerk's office indicates

is a true, full and accurate copy of its file, the following items are not found in the record
although these items are mentioned in the ROA report generated by the same office.
2) The inconsistency indicates that certain documents that are material to Appellant's appeal have
been missed.
3) Appellant spent the better part of two days reviewing the record in the Ada County Clerk's
office and found a note in the file that a portion of said file had been placed in the Court's
"Library" per judge's order.

OBJECTION TO INCOMPLETE AND
IMPROPER RECORD ON APPEAL

Pg.1
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4) Because the entire file was not kept together, it is likely that that parts of the file may still be in
other places in the Ada County District Court's office, which belong in the file
5) Therefore, as to the items listed below, Appellant seeks a hearing to how the missing documents
can be supplemented into the Record on Appeal.
6)

lbe ORDER DENYING DEFAULT of August 23, 2011 is not in the Clerk's Record of Sept

4, 2013, provided on CD. However, in the ROA Report dated ac;; of September 4, 2013 said Order is

listed as, "8!2J/2011 ORDR MCURJZDJ Order Denying Default Cltristopher Bieter"
7)

With reforence to doctunents at Bates No. 00013 3 - 00013 8 -

11121/2011 - REPLY

M.EMORANDUM filed on l l/21112 ····the day before the J 1122112 hearing but not served u:pon
Respondent Lmtil the day after on 1li23/12. Such memo shouJd be excluded for Respondent's
failure to serve in a timely 01.an.ner which prevented Appellant from respond.fog and prevented the
court from. hearing Appellant's argument before the Magistrate's decision was entered.
Furthem1ore, Respondent refers to the exhibits in the REPLY MEMORANDUM as the basis of

its argument in the l 1/22/11 hearing, but, because those exlJibits were not made available to

Appellant prior to the Magistrate's hearing, Appellant was unable to defend on those items during
oral argument. The following is a list of exhibits filed with Respondent's REPLY
MEMORANDUM:
a.

Bates 000139-000140-11/21/2011- AFFIDAVIT OF .JEFF STENMAN

b.

Bates 000141- E:thibit "A"' All~FIJ>AVIT O:F COMPLIANCE Idaho Code 45-

1506 A.
c.

Bates 000142-000143 ~ AFFIDA\i1T OF CERTIFIED MAIL

d.

Bates 000144 - NOTICE OF RE-SCHEDULED TRUSTEE'S SALE Idaho Code

45-/1506 A, Obligation: March 31, 2011: $167,180.46

e.

Bates 000145-000156-MAILINGS

t:

Bates 000157 - Exhibit "B'' PROOF OF PUBLICATION

g.

Bates 000158 - NOTICE OF RESCBEDULED TRUSTEE'S SALE

h.

Bates 000159 -000160 - TRUSTE.E'S .DEED May 18 2011 - by Heather Westfall

Assistant Vice President N'YT Inc.

OB..IEC1"10N TO INCOMPLETE AND
IMPROPER RECORD ON APPEAL
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8)

(ROA Report: Sept 4 2013:11/22/201: Hearing result for Motion for Summary

.Judg:ment, scheduled ()n 11/22/2011 01 :30 PM: Hearing Held Bieter)
9)

(ROA Report: 7/23/2013: l l/21/2011 -Affidavit of Jeff Stenman), ROA Report: Sept 4

2013 lists as: [duplicate entry]

10)

(ROA Report: 7/23/2013: l l/21./2011 - Reply Memo.-andum), ROA Report: Sept 4 2013

lists as: [duplicate entry]
11)

001005 -001006- 8/ 9/2013- REQUEST FOR ADDITIONAL RECORDS PURSUANT

TO I.A.R. 19 -Pursuant to the ROA report of July 23, 2013, the items requested by Respondent ih
this Request for Additional Records were not filed on August 28, 2011, but rather were :filed on
f

September 28_, 201 l, which is consistent with Appellants records and information. Thus, the
statement by Respondent is not correct: TO:

THI«~

ABOVE NA.lV[ED APP:ELLANT AND ITS

ATIORNEY, AND THE CLERK OF THE ABOVE ENTITLED COURT: NOTICE IS

HEREBY GIVEN, that the Respondent in the above entitled proceeding hereby requests pursuant
to Rule 19, LA. R., the inclusion of the following material in the clerk's record in addition to that
required to be included by the LA.R. a11d the notice of appeal. 1. Clerk's Record:

a. 'MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT, filed on
August 28, 2011. I certify that a copy of this request was served upon the clerk of the district court
and upon a11 parties required to be served pursuant to Rule 20. DATED This 8th day of August

2013. "RCO Legal. P.C.
12)

For verification of Appellant's assertion in paragraph t l. above the Court shou]d review its

own record as listed in the court record on page 000112- 000122 - showing that Respondent's
"MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENr, was filed
on 9/28/2011 - not on 8/9/ 2013.
13)

J'udge 8jeter'5, RULE 54(b) Certificate: is NOT listed in the ROA Report of Sept 4

2013 or the ROA Report of July 23 20.13, however, it appears in the Court record. See Bates

No. 000961 -·-000962-6118/2012 • RULE 54(b) CERTIFICATE: With respect to the issues
determined by the above judgment o:r order jt :is hereby CERTIFIED, in accordance with Rule

54(b), I.R.C.P.) that the court has detenn.ined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall

OBJECTION TO INCOMPLETE AND
IMPROPER RECORD ON APPEAL
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be a final judgment upon which execution may issue and an appeal may be take11 as provided by the
Idaho Appellate Rules. HONORABLE CHRISTOPHER M. DIETER
14)

Appellant moves this Court for additional time to complete review of the record as

submitted in order to complete her objection ..
DATED THIS 2ih day of September, 2013.
LAW OFFICE OF WESLEY W. HOYT

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 2ih day of September 2013, I caused to be served a true and
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By BRADLEY J. THIES
DEPurv

JN THE DISTRICT COURT OF THE FOURTH JUDtCIAL DISTRICT OF THE

STATE.OFJOAHO, IN AND FOR THE COUNTY OF ADA

FEDERAL HOME LOAN MORTGAGE
CORPORATION,

)
)
)
)

Plaintiff-Respondent,

)
V'S-

MARGARET A. BUTCHER; DENNIS D.
BUTCHER; and John DQes 1-1 O, whose true
identity is unknown~ as Occupants of the
Premises located at 10512 W. Achillea
Street, Star, Idaho, 83669,

)
)
)
)
)
)

Idaho Supreme Court No. 41188~2013
District Court No. CV QC"2011·13288
ORDER SElTLfNG RECORD

ON APPEAL

)
)

Defendants-Appellants.
THE COURT, herewith settles the Record on Appeal in the above case, as follows:
1. The Appeals Clerk of the Ada County District Court has scanned and Bates numbered

1009 pages of the District Co~ Ca$e tile as well .as the two writtein transcripts of the hearings of
November 1. 2011 and November 22, 2011. These records have been electronical1y stored on a CD
and are ready to transmit to the Idaho Supreme Court as a part of the appeal of this case. This Court
declares the above described scanned items to be a part of the Record on Appeal.
2.

Further, after the October 24, 2013 hearing regarding the Record on Appeal, the Court

declares that the following items shall be included in the Record on Appeal, as follows:
A.

The Order Denying Default dated August 23, 2011;

8-

The Plaintiff's Memorandum with file stamp dated November 21, 2013; and

C.

The Rule 54 (b) Certificate.

DONE AND SIGNED this

~ day of~ 2014.
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